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Nniktm  Dittrid  qfNeuh  YBrk,  t9wU. 

Bs  IT  BEMEMBBRtD,  tbot  oji  Uie  tweniy-loitftli  diiy  of  Jolj,  in  iSm- 
fiftyfoarth  year  of  the  Independenle  of  the  United  States  of  Ajneries, 
A.  D.  1829,  John  L.  TUIinghait,  of  thetaid  district,  bath  deposited  in 
this  ofliee  (be  title  of  a  book  the  right  whereof  be  elsuns  as  anthoTi  in 
the  words  foUowinsr,  to  wit :  "A Treatise  on  the  Statnte  of  iMwa- 
tions,  (21  Jac.  I.  c.l&^  by  William  BaUantine,  Esq.  of  the  InnerT«Bi- 
ple.  To  which  are  sdded  notes  of  the  decisions  made  by  the  Snpremeand  (^ireoit 
Coorts  of  the  United  Sutcs,  and  b]^  the  Courts  of  the  sevend  States,  whose  deeisions 
hare  been  reported,  npon  the  Limitation  of  Actions  at  Law,  and  of  Soili  in  Equity  ; 
and  notes  of  decisions  nuide  in  the  English  Courts  to  the  present  time,  except  those  ci- 
ted in  the  text :  together  with  the  Statutes  of  Limitations  of  the  State  of  New-Toik  ; 
a  Summary  of  the  Statutes  of  Limitations  of  Ihe  several  States,  of  theUnited  StatM^ 
and  of  theLaw  of  Prescription  of  Louisiana ;  and  a  chronological  Digest  of  the  Eng- 
lish Statutes  of  Limitations.    By  John  L.  TilUnrhast,  Counsellor  atLaw-*' 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitlefl  *<  An  act  fOc 
the  encouragement  of  learning,  by  securing  the  copies  of  Maps,  Charts,  and  Books^ 
to  the  authors  and  proprietors  of  such  copies,  during  the  times  therein  menticmed  ;" 
snd  also,  to  the  act  entitled  **  An  act  su|iplenientarf  to  an  act  entitled  'An  act  rat 
the  encouragement  of  learning,  by  securing  the  copies  of  Maps,  Charts,  and  Books, 
to  the  authors  and  proprietors  of  such  copies  during  the  times  tnerein  mentioned,'  and 
eztendlngthe  ben^Bfta  thereof  to  the  arts  of  Designing,  Bngia?  inc  and  (Muag  hMwi* 
eal  and  other  prints."  R.  S.  LANSING, 

aerkoftheDutrictCwrtofiheVmiedSUOif, 
for  Uu  IVwihem  iMriet  ofNtW'Tork' 
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ADVERTISEMENT. 


In  thefoUawing  sheets j  the  decisions  on  the 
Statute  21  Jac.  L  c.  16.  hai^e  keen  collected  and 
arranged.  The  limitation  being  restrictive  of 
a  common  law  rights  general  in  its  applicor 
tioHf  and  conclusive  in  its  effect,  will  be  a  suf- 
Jident  apology  for  iliis  attempt;  and  the  rather 
sOy  because  the  intention  of  the  Legislature  is 
fM  manifested  in  the  wording  of  the  Actj  a^  is 
proved  by  the  many  questions  that  have  arisen 
4m  its  construction. 


CBOWV-OFFICfi  ROW,  TEBIPIiE, 

21it.  JULY,  1810. 


TO  THE  PBESfiNT  EDITION. 


At  the  time  when  this  Work  was  commenced,  Mr.  Ballantine'flF 
^'Treatise  on  the  Statute  of  Limitations,''  was  the  only  Book  of 
the  kind ;  but  that,  although  deservedly  esteemed  as  a  raluable 
Publication,  had  been  rendered  partially  inaccurate,  by  Decisions 
made  in  the  English  Courts,  since  it  was  written,  modifying^ 
and  altering  in  some  essential  particulars,  what  had  previously 
been  considered  as  the  settled  construction  of  the  Law  on  that 
subject.  Of  the  various  important  Decisions  of  the  American 
Courts,  upon  the  Limitaticm  of  Actions,  it  was  believed  that  no 
coOection  or  arrangement  had  been  attempted. 

Hie  advantage  to  be  derived  from  a  knowledge  of  recent 
Engli^  Adjudications,  is  too  obvious  to  require  any  remark ; 
nor  can  the  peculiar  importance  of  the  American  Authorities^  to 
Practitioners  in  the  Courts  of  this  Countxy,  be  a  matter  of 
doubt :  and  as  the  Editor  of  thiis  Edition  had  been  tauj^t  by  ac* 
tual  experience,  how  great  an  expense  of  time  and  labour,  was 
incurred,  in  searching  through  nearly  three  hundred  Volumes,  to 
extract  the  Law  on  this  subject,  he  was  induced  to  believe  that 
a  new  Edition  of  Mr.  Ballantine's  Treatise,  with  notes  of  the 
Decimons  made  by  the  English  Courts  since  that  Treatise  was 
written,  together  with  notes  of  the  Decisions,  made  in  all  those  of 
the  United  States,  which  have  caused  the  Proceedings  of  their 
Courts  to  be  reported,  would  not  be  considered  by  his  brethren 
of  the  Bar,  as  either  useless  or  unacceptable. 

Under  these  impressions,  the  preparation  of  the  fisUowing 
pages  for  the  Press,  was  commenced ;  after  considerable  pro- 
gress had  been  made  in  the  Work,  it  was  understood  that  a 
Ctendemaa  in  one  of  the  Eastern  States,  ahready  favourably  known 
as  an  Autiior,  had  it  in  contemplation  to  publish  a  Volume  on 


VJ.  PREFACE. 

the  same  subject;  the  work  in  question  is  now  out;  but  from 
a  cursory  examination,  it  is  not  supposed,  that  it  will  render 
the  present  Edition  useless,  especially  in  the  State  of  New- 
York. 

The  Authorities  eked  in  the  following  pages  ha^e  been  gleaned 
from  a  large  collection  of  Books,  of  which  but  a  few,  compar- 
atively speaking,  are  to  be  found  in  common  Libraries ;  for  this 
reason,  therefore,  a'^  well  as  from  a  desire  to  adduce  the  roost 
satisfectoxy  Authority  for  the  positions  which  he  has  advanced, 
the  Editor  has  preferred,  wherever  it  was  practicable,  to  {five 
the  Opinions  of  the  Courts  in  their  own  words,  rather  than  in 
his:  and  for  the  like  reason  the  name  of  the  Judge  delivering 
the  Opinion  cited,  and  whether  such  were  the  Opinion  of  the 
Courts  or  merely  thiat  of  the  Judge  individually,  have  usually 
been  mentioned :  so  that  in  case  of  any  conflicting  Decisions, 
the  Reader  may  be  enabled,  for  himself,  to  scan  the  relative 
weight  of  the  Authorities. 

With  a  view  of  rendering  the  Decisions  in  the  different  Courts 
moie  readily  intelligible,  a  Summary  of  the  Statutes  of  the  Uni- 
ted States,  and  of  the  several  States,  limiting  the  time  of  commea* 
cing  Smts,  has  been  prepared  and  inserted  in  the  Appendix.  A 
Digest  of  the  several  Enghsh  Statutes  of  Limitations,  arranged 
in  the  order  of  time  in  which  they  were  respectively  enacted, 
has  also  been  added; 

Of  the  Statutes  of  Limitations  of  the  State  of  New-Yprk,  on- 
ly  the  first  Acts  passed  after  the  American  Revolution,  tc^ether 
with  those  of  the  Colonial  Govemmeat,  have  been  digested; 
The  Statutes  of  Limitation  now  in  force,  have  been  inserted  at 
Large ;  But,  as  the  Rmsed  Statutes^  will  go  into  operation  on  the 
first  day  ot  January  next,  it  was  deemed  advisable  to  give  tbero, 
also,  FerbaUm :  although  they  had  not  yet  been  published,  the 
kindness  of  Benjamin  F.  Butler,  Esq.,  one  of  the  Revisers,  ena- 
bled the  Editor  to  lay  them  before  his  Readers;  for  that,  as  well 
as  for  some  valuable  suggestions,  with  which  ho  was  favoured 
by  that  Gentleman  in  the  progress  of  the  Work,  the  Editor  gladly 
avails  himself  of  this  opportunity,  to  express  his  grateful  ac- 
knowledgments. 


PREFACE.  VIL 

From  the  difficulty,  which  was  experienced,  in  aome  cases, 
of  adapting  the  notes  of  American  Decisions  to  the  order  ob- 
served in  the  Text,  it  has  been  impracticable  to  arrange  them,  in 
evaj  instance,  with  the  same  accuracy  of  Method,  that  might 
hare  been  piirsued  in  a  work  entirely  original ;  eo  far,  hower- 
er,  as  this  difficidtj  exiaited,  it  has  be^o  attempted  to  be  obviated 
by  a  copious  Index. 

For  the  purpose  of  facilitating  and  preserving  uniformity  in 
refei^nces,  the  present  Edition  has  been  paged  to  correspond 
with  one  formerly  published;  and  in  addition  to  the  usual  Ta« 
Ues  of  Contents,  and  of  Cases  cited,  there  are  also  inserted  for 
tbe  eo&vemetice/>f  Readers,  a  Table  of  the  Abbreviations  used 
in  the  fdlowing  pages,  and  a  TaUe  of  tiie  Reports  and  Au- 
Hiorities  cpnsuked  and  cited,  shewing  the  periods  of  time  re-' 
spectively  embi^ced  by  them,  and  specifying  tbe  Couits  whose 
Decisions  they  contain. 

As  this  Work  is  merely  a  Compilation,  the  Editor  can  claim  no 
other  merit,  or  expect  no  other  approbation,  than  such  as  belongs 
to  a  patient  and  careful  investigation  of  the  subject  upon  which 
he  has  written,  and  a  faithful  and  complete  collection  of  all  the 
Decisions  which  he  could  find  relating  thereto.  It  is  not  pre- 
sumed  that  perfection  has  been  attained;  but,  oonsidering  the 
multiplicity  and  variety  of  cases,  which  have  been  consulted 
and  cited,  it  is  hoped,  that  there  will  not  be  found  in  this  Edi- 
tjipn,  more  errors  than  are  usual  in  works  of  the  kind. 

Should  this  Compilation  answer  its  intended  purpose^  of 
assisting  the  progress  of  the  Student,  and  of  saving  the  time,  and 
abridging  the  labours  of  Practictioners  in  a  useful  and  honour* 
able  Profession,  the  Editor  will  enjoy  the  satisfactory  assurance, 
that  his  own  time  and  labour  have  not  been  bestowed  in  vain. 

Many  My,  1829. 
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Jones 
Keb. 
Kirb.  Rep. 

Ky. 

Ld.  Rayxn. 

Lev. 

Litt. 

Lftt.  Rep. 

Litt.  Sel.  Cas. 

La.,  or  Loua. 

Lutw. 

Marsh.  Rep.  (^Eng.  C.  P.) 

Marsh.  Rep.  (-Ky.) 

Mart.  Rep. 

Mart.  Hep.  (iV.  S.) 

Mas.  or  Mason's  Rep. 
Mass. 

Mass.  Rep. 
M'Cord's  Ch.  Rep. 

Manle  ^  S.  R^sp. 

Md.    * 

Meriv.  Rep. 

Mpd. 

Monr.  Rep. 

Moore's  Rep. 

M»  tiic,  or  Mich. 

Munf.  Rep. 

Murph.  Rep. 

N. 


,•  • 


Haywood's  Reports,  (N  Car.) 
Hawk's  Reports,  (iV.  Car.) 
Henry  Blackstone's  Reports 
Heniug    and    Munford's    Reports 

(Va.) 
Hilary  Term 
History 
Holt's  Reports 

Hopkins'  Chancery  Reports  (iV.  1^.) 
Hutton's  Reports 
Second  Institute   (Coke's    Magna 

Charta) 
Jacob  and  Walker's  Reports 
Jacobus  (James) 
Johnson's  Cases,  (iV.  Y".) 
Johnson's  Reports,  (iV.  iT.) 
Johnson's       Chancerv       Reports, 

(iV.  Y.) 
Jones'  Reports 
Keble's  Reports 
Kirby's  Reports,  {Conn,) 
Kentucky. 

Lord  Raynibnd's  Reports 
Levinz's  Reports 
Littleton 

Littell's  Reports,  (Ky.) 
liittell's  Selected  Cases    (£y.) 
Louisiana. 

.Lutwyche's  Reports 
Marshall's  Reports   of  the  English 

Common  Pleas 

*♦ 

Marshall's  Reports,  Kentucky 
Martin's  Reports,  (Loua,) 
Martin's     Reports,     New     Series, 

{Loua,) 
Mason's  Reports  (U.  S.) 
Massachusetts 
Massachusetts  Reports 
M'Cord's  Chancery  Reports,   (So. 

Car.) 
Maule  and  Selwyn's  Reports 
Maryland 

Alerivale's  Reports 
Modern  Reports 
Monroe's  Reports,  {Ky.) 
Moore's  Reports 
Michaelmas  Term 
Mun^rd's  Reports,  (Fd.) 
Murphev's  Rejrorts  (A''.   C(rt.^ 
Note 


XXXIX. 


TA3E   OP   ABREVIATIONS. 


Neis.  or  Nets.  Abr. 
New  Hamp.  Rep. 
New  Rep. 

N.  Car.  or  Nor.  Car. 
N.  Car.  Law  Rep. 
N.  J. 
Nott  .^^  M'C^s.  Rep. 

N.  S. 
N.  Y. 
Ohio  Rep. 
P. 

Paige's  Rep. 

Fame's  Rep. 

Peace's  N.  P. 

Peno.  Rep. 

Peter's  Rep. 

Picker.  Rep. 

Plowd. 

Post. 

P.  W. 

Rand.  Rep, 

Raym* 

Rep. 

Rep.  Constit.  Ct.  So  Car. 

R.  L   or  Rev.  L. 
Roberts  on  Fraud.  Con  v. 

Root%  Rep. 

Run.  Eject. 

S.,  or  Sect. 

Safk. 

Saaad. 

Sch.  4"  Lcfr.  Rep. 

Sclw.  N.  p. 

Show. 

Scrg.  ^  R's.  Re^) 

Sid. 
Seas. 

Sir  T.  Jones. 
So*  Car. 
South,  Rep- 
Stark  ie's  Rep- 
St. 
Stra.  or  Stra.  Rop 


Nelson's  Abridgment 

New-Hampshire  Reports 

New  Reports,  (4th  or  5t-h  of  Bossin- 
quet  and  Puller) 

North  Carolina 

NoKh  Carolina  Law  Repository 

New  Jersey 

Nott  and  M'Cord's  Reports,  (So. 
Car.) 

New  Series 

New-York 

Ohio   Reports,  (Hammond* t) 

Pascbalis,  Easter  Term 

Pennsylvania 

Paige's  Chancery  Reports,  (JV.  K,) 

Paine's  Reports,  (^.  S,) 

Pcake's  Nisi  Prius  Reports 

Pennington's  Reports,  (A*.  /.) 

Peter's  Reports,  (K  s) 

Pickering's  Reports,  {Mas^A 

Plowden's  Reports 

Reference  to  a  "subsequent  pdge 

Peerc  William's  Reports 

Randolph's  Reports,  ('^''0 

Sir  Thomas  Raymond's  Reports 

Reports,  Repository 

Reports  of  the  Constitutional  Court 
of  South  Carolina 

Revised  Laws 

Roberts  on  Fraudulent  Conveyan- 
ces 

Root's  Reports,  (Conn.) 

Runnington  on  Ejectment 

Section 

SalkeH's  Reports 

Sounder's  Reports 

Schoales  ^  Lefroy's  Reports 

Selwyo's  NisU*rius 

Shower's  Reports 

Sergeant    and    Rawle's     Reports 

Sidernn's  Reports 

Session 

Sir  Thomas  Jones'  Reports 

South  Carolina 

Southard's  Reports  (N.  F.) 

Starkie's  Reports,  Nisi  Prius 

Statntc 

Strange'*?  Reports 


xl. 


TABLE  0E>  ABBREVIATIONS* 


Sty.  or  Styles* 

T. 

T.  or  Trio. 

T.R. 

TaoDt-,  or  Taunt.  Rep. 

Tayl.  Rep. 

TeoD.  Rep. 

Tyl.  Rep. 

U  S. 

Ut  Semb. 

Va. 

YeDt  or  Ventris. 

Vern.  ' 

Ves.  or  F^9-  Rep.  (Juor.  or 

Sen.) 
Ves.  ^  Beame* 
Vin.  Abr. 
Virg.  Cas. 
Virg.  Rep. 
Wall.  Rep. 
Wasb.  Rep. 
Wend.  Rep. 
Wheat.  Rep. 
Willes. 

Wils.  or  Wils.  Rep 
Ycate's  Rep. 


Styles'  Reports 

Term 

Trinity  Term 

Term  Reports  {Ditrt^ord and  East's 

Meports-) 
Tannton's  Reports 
Taylor's  Reports,  (A''.  Car.) 
Tennessee  Reports 
Tyler's  Reports,  {Ft.) 
United  States 
Ut  Semble,  as  it  seems 
Virginia 

Ventris'  Reports 
Vernon's  Reports 
Vesey's  Reports,  Junior,  or  Senior 

Vesey  and  Beame's  Reports 
Viner's  Abridgment 
Virginia  Ca^es 
Virginia  Reports 
Wallace's  Reports,  (C/1  &) 
Washington's  Reports,  (Fa.) 
Wendell's  Reports,  (AT.  Y.) 
Wheaton's  Reports,  (CT.  S.) 
Willes'  Reports 
Wilson's  Reports 
Teate's  Reports,    (P«)r 
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TABLE  OF  ENGLISH  REPORTS, 

Cited  in  the  NoteSy  ^c. 

Chancefy. 

Atkyns'  Reports,  from  1737,to  December  1754  ;  3  vols. 
Scboales  and Lefroy's  Reports,  (/ce/flifirf,)  (rom  Easter  Term  1802, 

to  March  1806;  2  vols. 
Vesey,  Senior's  Reports,  from  I74G,  to  1766;  2 'vols. 
Vesey,  Junior's  Reports,  from^789,  to  1817  ;  19  vols. 
Vesey  and  Beame's  Reports^  from  1812,  to  1814  ;  3  vols. 
Cooper's  Cases  in  1815  ;   1  vol. 
Aierivale's  Reports,  from  1815,  to  1817;  3  vols. 
Jacob   and  Walker's  Reports,   from   July  1819,  to  March  1821; 

2  vols. 

*  Kings  Bench, 

Vestris*  Reports,   from  "ZOCar.  II.  (1669,)  to  3  Gul.  III.  (1690)  ; 

2  vols. 
Strange 's  Reports,  from  Trin.  Term  1716,  to  Trin.  T«rOT^1747; 

2  vols. 
Burrow's  Reports,  from   Mich.    Term  1766,  to  E.  Term  1772 ; 

5  vols. 
Wilson's  Reports,  from  HiL  Term  1742,  to  HiK  Term  1763,  (1st 

part)  1  vol. 
Douglas'  Reports,  from  Mich.  Term  1778,  to  Trin.  Term  1781; 

2  vols. 
East's  Reports,  from  Mich.  Term  1800,  to  Mich,  Term  1812;   16 

vols. 
Mnuleand  Selwvn's  Reports,  from  Hil  Term  1813,  io  Mich.  Term 

1816;  5  vols. 
Barnewall  and  Alderson's  Reports,  from  illtcA.1817,  to  Trin.  1822 ; 

fijvols. 
Barnewall  and  CresswcH's  Reports,  ixomMich,  1822,  to  E.  1827; 

6  vols. 

Comfnon  Pleas   and  other  Courts, 

Wilson's  Reports,  from  Hil  Tefm  1753,  to  Mich,  Term  1769,  (2d 

and  3d  parts)  2  vols. 
Taunton's  Reports,  from  Mich,  1807,  to  Hil  1819  ;  8  vols. 
Marshall's  Reports,  from  Mich.  1813,  to  Mich.  1816 ;  2  vols. 
Moore's  Reports,  from  Mich.  T.  1817,  to  Trin,  T.  1819;  3  vols. 
Broderip  and  Bingham's  Reports,  from  £.  1 8 1 9,  to  E.  1 822  ;  3  vols. 
Bingham's  Reports,  from  Trin.  1822,  to  Trin,  1827;  4  vols. 

P 


Xlii  TAKLK    OF    F.Mif.fSH    KEPORTS. 

Nisi  Prius. 

Espinasses'  Reports,  from  JB.  T.  1793,  to  Hit.  T.  1810;  6  vols. 
Campbell's  Roporte  from  Sittings  after  Mich.  Term  1807,  to  Sit- 
tings after  HiL  Term  18l6 ;  4  vols. 
Starkie's  Reports,  from  Sittings  after  Mich.  1814,  to  Sittings  after 

Mich.  1819;  2  vols. 
Holt's  Reports,  from  Sittings  after    Trin.  Term  1815,  to  Sittings 

after  Mich.  T.  1617  ;  1  vol. 
Carrington  and  Payne's  Reports,  from  Mich.  1823,  to  E.  1827  ;  2 

'  vols. 


TABUB  OF  THE  AMERICAN  REPORTS^ 

Cited  in  the  present  Edition. 


United  States- 

Craoch's  Reports,  of  the  Supreme  Court,  from  August  1801,  to 

February  1815;  9  vols. 
Wheeton's     '*  ^*  ''  **     from  February  18 16,  to 

February  1827;  12  vols. 
Peter's  *•  '•     .        "  *^     from  1828,*  to  Februa- 

ry 1829;  1  vol. 
Gallisoo's       '*  "       Circuit  Court  (1st.  Circuit)   from  May 

1812,  to  November  1816;  2  vols. 

Mason's         "  *'        Circuit  Court  (isU  Circuit)  from  Oct o- 

^  ber  1816,  to  October  1827  ;  4  vols. 

Pa'me*s  "  *'  Circuit  Court,  (2d  Circuit)  from  April 

1810,  to  April  1824;   1vol. 
Wallace's      "         "  Circuit  Court  (3d  Circuit)  May  Session, 

1801 ;  J  vol. 
There  are  also  several  of  the  Decisions  of  the  Supreme  and 
Circuit  Courts  of  the  United  States,  contained  in  Dallsts'  Reports. 
Vide  Pennsjfhania. 


Connecticut. 

Root's  Reports,  of  the  Superior  Court  aiid  Court  of  Errors,  from 

,  March  1764,  to  July  1797  ;  2  vols. 

Kirby's        «'         "         Superior  Court   froni  February  1706,   to 

May  1788;   1  vol. 
Day's  "         "       Court  of  Errors,  from  June  l802,  to  No- 

vember 1813 ;  6  vols. 
Connecticut"        **  **  '*      from  Jjine  1814,  to  No- 

j,  vemberl827;  6  vols. 


Georgia. 

Charlton's  Reports  of  the  Superior  Courts  of  tho  Eastern  District, 

from  Jaf^Iary  1805,  to  October  1810;  1  vol. 

.,  .  %  Kentucky. 

Littcl's  Selected  Cases  in  the  Court  of  Appeals,  from  October 

1795  to  October  1821  ;  1  vol 
Bibb's  Reports  of  the* Court  of  Appeals,    from  October  1808,  to 

May  1817;  4  vols. 
Marshairs    *'  **  "  from  1«  17,  to  October 

1821;  3  vols. 


Xllv.  TAbLe  of    AMERICAN   REPORTS. 

Littel's   Reports  of  tbe  Court  of  Appeals,  from  April    1822,  to 

Juee  1824;  5  vols. 
Monroe's  "  "  *•  **  from  October  1824, 

to  December  1824;  1  vol. 


Loiiiiiana. 

Martin's  Reports  of  the  Supreme  Court,  from  1809,  to  February 

1823;  (1st  series,)  12  vols. 
*'         '*         "         *'         ««      Court  from  March  1823,  to  July 

1826;  (2d  series,)  4  vols. 

Maine, 

Greeoleaf's  Reports  of  the  Supreme  Court,  from  August  1820,  to 
•  August  1825;  3  vols. 


Maryland. 

Harris  and  M'Henry's  Reports  of  several  Courts,  from  April  1689, 

to  December  1799;  4  vols. 
Harris  and  Johnson't  Reports  of  the  General  Court,  and  Court  of 

Appeals,  from  April,  1800  to  June  IJtS;  6  vols. 
Harris  and  Gill's  Reports  of  the  Court  of  Appeals,  from  June 

Term  1826,  to  June  Term  1827;   1  vol. 


^  Massachusetts, 

Massachusetts  Reports  of  the  Supreme  Judicial  Court,  from  Sep- 
tember 1804,  to  March  1822;   17  vols. 
Pickering's  Reports  of  the  Supreme  Judicial  Court,  from  Septem- 
ber 1822,  to  March  1828 ;  5  vols. 


(Vetty  HampdUre, 

New  Hampshire  Reports  of  the  Superior  Court  from  Septembep 

1816,  to  May  1823;  2  vols.' 

New-Jersey,  , 

Coxe's  Reports  of  the  Su(%me  Court,  from  April  1790,  to  No- 

0  vemberl795;   1  vol. 

Pennington's        "  "  •«        from  May  1 806,  to  Feb- 

.   ruary  1812;  2  vols. 
Southard's  *'  '*       .      «;    .     from  February  18i8,  ta 

•  May  1820;  2  vols. 

Halstead's  "  *'  '^        Trom  November  1821,  to 

February  1828^  4  vqjs. 

Neu)-  York, 
Johnson's  Cases  in.the  Supreme  Court  and  Court  of  Errors,  from 

January  1799,  to  March  1803 ;  3  vols. 
Caines'  Cases  in  the  Court  of  Errors,  from  1801,  to  1805  ;  2  vols. 


TABLE   OV   AMERICAN   REPOET:^.  XlV. 

Caines' Reports  of  the  Supreme  Court  from  May  1803,  to  No- 

•      vember  1805 ;  3  vols. 
Johoson's  Reports  of  the  Supreme   Court,   and  Court  of  Errors, 

from  February  180Q,  to  May  1823;  20  vols. 
Job&sou's  Reports  of  the  Court  of  Chaucery,  from  March  1814,  to 

May  1823;  7  vols. 
Coi?en'9  Reports  of  the  Supreme  Court  aod  Court  of  Errors,  from 

May  1823,  to  February  1828;  8  vols. 
Hopkios'  Reports  of  the  Court  of  Cbe nee ry  from  September  1823, 

to  January  1826  ;  1  vo). 
Paige's  Reports   of  the  Court  of  Chancery,  commencing  April 

1828;  the  1st  volume  not  completed* 
Wendell's  Reports  of  tKe  Supreme   Court,  and  Court   of  Errors, 

from  May  l828,Jlo  February  1829;  1  vol.  and  part  of  2d. 

»        — 

North  Carolina. 

Haywood's  Reports  of  the  Superior  Courts,   from  October  1789, 

to  May  1806  ;  2  vols. 
North  Carolina  Law  Repository,  containing  Reports  of  Several 

Courts  from  Juno  1798,  to  January  1818  ;  3  vols. 
Taylor's  Reports  of  the  Superior  Courts  of  Law  aud  Equity,  from 

March  Tf,  1799,  to  July^  T.  1802;   1  vol. 
Cameron  andNorwood^s  Reports  of  the  Court  of  Conference,  from 

June  J  800,  to  June  1804;   1  vol. 
Murphey's  Reports  of  the  Supreme  Court,  1st  vol..  From  Decem- 
ber 1804,  to  July  f810 ;  3d  vol.  during  the  year  1819  ;  2  vols. 
Hawk's  Reports  of  the  Supreme  Court,  from  June  Term  1820,  to 

December  Term  1 823 ;  2  vols. 


^  Ohio. 

Hammond's  Reports  of  several  Courts,  from  Augu^  1821, 'to  De- 

«*  tember  182f4;  2  vols* 


Penn$i^vania.  '  • 

Dallas'  Reports  of  se/A'al  Courts,  from  September  1754,  to  April 

F806  ;  4  vols. 
Addison's  Reports  of  the  Court  of  ErrtJTs,  from  September   1791, 

to  March  1797;  1  vol. 
Yeates'  Reports  of  the  Supreme  Courf^  from  April    17§;,  to  Sep- 
tember 1808;  4  vols. 
Binoey  s  Reports  of  (lie  Supreme  Court,  from  Decomber  1799,  to 
•^  -June  lil4;  6  vols. 

Browue's  Reports  of  the  Courb  of  Common  Pleas  of  theTst  Cir- 
cuit, from  May  1806,  to  January,  1813  ;  2  vols. 
Sergeant  and  RcWle's  Reports  of  the  Supreme  Court,  from  June 

181  U  to  October  1827;   16  vols, 

*Cited  «s  "Ohio  Report*.' 


Xlvi.  TABZX  OF  AMfiKSOAff  REFORTS. 

80uth  Carolina. 

B-ay's  Repofta  of  the  Superior  Courts,  from  November  17B3,  to 

November  1804 ;  f  toIs* 
Desaussure's  Reports  of  tbe  Court  of   Chaocery,  from  Septem- 
ber 1784,  to  December  18 1&;  4vela.^ 
Treadway's  Reports  of  the  Constitutional  Court,  from  January 

1812,  to  November  1816;  e  ▼ol».t 
Mill's  Report^s  of  the  Constitutional  Court,  from  May  1817,  to 

May  1818;  2  vols.| 
Nott  and  M'Cord's  Reports  of  the  Constitutional  Court,  from  No- 
vember 1817,  to  November  1820;  8  vols. 
BTCord's  Reports  of  the  Court  of  Appeals^  from  January  1825,  to 

'      May  1896 ;  1  vol.§ 

TamAsee.  * 

Overton's  Reports  of  several  CdUrts,  from  November  1791,  to  May 

1816;  2voL|f 


Vermont 

Chipvian's  Reports  of  the  Supreme  Court,  from  December  1789, 

•  tto  February  1824;  1  vol. 

Tyler's  Reports  of  the  Supreme  Court^  from  January  1800,  to  May 

1803;  2  vols. 
Braytop's  Reports  of  the  Supreme  Gburt,  from  October  1815,  to 

.  October  1819;  1  vol. 
Aiken's  Reports  of  the  Supreme  Court,  from  October  1825,  to 

October  1826;  1  vol 


TfwgTirro. 

Cases  in  the  GieneraLCourt,  from  Nfvember  1789,  to  June4826 ; 

^  ^  2vol».1f 

Washingtott's  Reports  of  the  Court  of  Appeals,  ^m  the  Fall  Term 

1790,  to  the  Fall  Term  1796 ;  2  vols. 
Call's  Reports  of  t^he  Court  of  Af^eals,  from  April  1797,  to  No- 

.vember  1803;  3  vols. 
Hening  and  l^f  unford's  Reports  of  the  Court  of  Appeals.  &c.,  from 

September  1806,  to  February  1810;  4  vols. 
Munford's  Reports  of  the  Court  of  Appeals,  from  March  1810,  to 

April  1820;  6  vols, 
Gilmer'aiiteports  of  the  Court  of  Appeals,  from  April  1820,  to 

June  182);  kvol** 


*  Cited  by  the  name  of  Equity  Reportt*^ 

f  Cited  by  tbe  name  of  "Constlfutional  Heporti.*' 

t  Cited  w  •'Reports  of  the  ConstifiitiODal  Coort  of  Soufll  Carajina." 

§  Cited  ai  "M'Cord't  Chancery  Reportt.'* 

II  Cite'd  as  "  Ttonessee  Reports." 

^  Cited  as  "  Vimnia  Cases,*'  The  first  volume  by  Brockenbrough  and  Holmes^ 

and  the  second  Tolnme  by  Brockenbrough. 
"*  Cited  as  *•  Vin?inin  ReportB." 


>,  Tot "  (nrtiosi"  read  tortiou. 

L  for  "OpcnliOD"  nti  Oecapilion. 

few  "  beqneMh"  read  beqnuUicd. 

■fier  the  word  "  DOitreaidsDU"  dele  the  word  "made.' 

aflcr  Ihe  word  "  lUte"  dele  the  word  "  nho," 

for  "  /jnojjff"  rsid  Smeytr. 

for  "  Oooright"  rtti  Ooodrigltl. 

for  "  Roe"  read  Ooi. 

for  "there"  re»d  theit. 
6,tor  "  Frankin"  ita/t'jyantlii). 
S,  tor  "  Baflard"  read  Btdlard. 
8,  for  "JWoji"  «d  Maim'.. 
5,  for  "tutipaw"  re»d  Crefjuier. 
l3,ifler"B,''add,  filedbiidMlintionaniiat  A.  aadB., 
I,  Uk  ■'  fWHtOtn^fl"  nid  IVhtlcrcfl. 
a,  for  "tap's''"  l*"^  broi^l. 
6,for"n(inaH"nad  PiStm. 
.0,  for  "  euotar"  tend  EieciAor.    . 
16,  r«r  "  SS?'  rend  Rcffqr. 
Ul  for  '  ASnt.  A«."  read  Joiiu.  a.  Rtp.' 
'0,  for  '•  SUate'  read  fKorlrie'a. 


"  Brtmm"  read  BiflRta. 
"  Cobum*"  read  Cainu, 
"  iluiiAin"  read  Danem'i  Ltite 


tre:atis£ 


OF    THE 


STATUTE  OF  LIMITATIONS^ 


Jin  •Act  far  lAmUaiion  of^ctwns^  and  for  awMKng  cfnriis  in  . 

{n  Jac.  I.  c.  16.) 

FOR  quieting'  of  men's  estates,  &nd  avoiding  of  suits, 
enacted,  by  tbevking's  most  excellent  majesty,  the  lords  s 
ual  and  temporal  and  con^mons,  in  this  present  parliamen 
sembledy  tfiat  all  writs  of  formedon  in  descender,  formed^ 
remainder,  and  formedon  in  reverter^  at  any  time  hereafter 
sued  or  btx>ught,  o^  or  for  any  manors,  lands,  tenement 
hereditameniB,  whereunto  aijy  person  or  persons  now  ha 
have  any  title,  or  cause  to  have  or  pursue  any  such  writ, 
be  sued  or  taken  within  twenty  years  next  after  the  end  oj 
present  session  of  parliament :  And  after  the  said  twenty ; 
eoqpired,  no  person  or  persons,  or  kny  of  their  heirs,  shall 
or  maintain  any  such  writ,  of  or  for  any  of  the  said  ma 
lands,  tenements,  or  hereditaments ;  (2)  and  that  all  wr 
foiaiedon  in  desisender,  formedon  i;;i  remainder,  for- 
aaedoD  in  reverter,  oi  any  ""^manors^  lands,  tenements, 
or  other  hereditaments  whatsoever,  at  any  time  here- 
after to  be  sued  or  brought  by  occasion  or  means  of  any  ti 
cause  hereafter  bappenipg,  shall  be  sued  or  taken  within  i\ 
years  next  after  the  title  and  cause  of  action  first  descend 
ftllen,  and  at  no  time  after  the  said  twenty  years ;  (3)  anc 
no  person  or  persons  that  now  bath  any  right  or  title  of 
into  any  manors,  lands,  tenements  or  hereditaments  now 

1 
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from  him,  or  them,  shall  thereinto  enter,  but  within  twenty  years 
next  after  the  end  of  this  present  session  of  parliament,  or 
within  twenty  years  next  after  any  other  title  of  entry  accrued ; 
(4)  and  that  no  person  or  persons  shall  at  any  time  hereafter, 
make  any  entry  into  any  lands,  tenements,  or  hereditaments, 
but  within  twenty  years  next  after  his  or  their  right  or  title, 
which  shall  hereafter  first  descend  or  accrue  to  the  same ;  and 
in  default  thereof,  such  persons  so  not  entering,  and  their  heirs, 
shall  be  utterly  excluded  and  disabled  from  such  entry  after  to 
be  made ;  any  former  law  or  statute  to  the  contrary  notwith- 
standing. 

II.  Provided  nevertheless,  Hiat  if  any  person  or  persons  that 
is  or  shall  be  entitled  to  such  writ  or  writs,  or  that  hath  or  shall 
have  such  right  or  title  of  entry,  be,  or  shall  be,  at  the  time  of 
the  said  right  or  tide  first  descendecl,  accrued,  come  or  iaUen 
within  the  age  of  one  and  twenty  years,  fim€  covert,  lum  compos 
meniis,  imprisoned,  or  beyond  the  seas,  that  then  such  person 
and  persons,  and  his  and  their  heir  and  heirs,  shall  cfr  may,  not- 
withstanding the  iMpd  twenty  yeers'be  expired,  bring  his  action, 
or  make  his  entry  as  he  might  have  done  before-  this  act :  (2) 

so  as  such  person  and  persons,  or  his  or  th^r  heif  and 

[  *3  }       heirs,  shall  within  ten  yeprs  next  aft«  his  and  H\wiv 

full  age,  discoverture,  coming  of  sound  mind,  enlarge- 

* 

n>ent  out  of  prison,  or  coming  into^  this  r^alm,  or  death,  take 
benefit  ot,  and  sue  forth  the  saitae,  and  at  no  tme  aftef  the  said 
ten  years. 

III.  And  be  it  further  enacted,  That  alt  actions  of  trespass 
quare  cUtiman  fregUy  all  actions  of  trespass,  detinue,  action  gwr 
trover^  and  replevin  for  taking  away  of  goods  and  cattle,  all  ae« 
tions  of  acccount,  and  upon  the  case,  other  than  such  Accounts 
as  concern  the  trade  of  merchandise  between  merchant  and  mer* 
chant,  their  factors  or  servants,  all  actions  of  d^bt  grounded 
upon*  any  lending  or  contract  without  specialty ;  ail  actions  of 
debt  for  arrearages  of  rent,  and  all  actions  of  assaidt,  menaee, 
battery,  wounding,  and  imprisonment,  or  any  of  them,  which 


• 
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shaU  be  stied  or  brought  at  any  time  after  the  end  of  this  pre-* 
aeiit  aeaeion  of  parliainent)  ahaU  be  commenced  and  sued  mthin 
the  time  and  Itmitation  hereafter  expretvsed,  and  not  after ;  (that 
IS  to  say ;)  (2)  the  said  actions  upon  the  case,  (other  than  for 
slander^)  and  the  said  actions  for  account,  and  the  said  actions 
for  trespass,  debt,  detinue,  and  repAevin  for  goods  o^  cattk,  and 
the  said  action  of  trespass  quart  cknmm  fref^ty  wkUn  three 
years  neit  after' the  end  of  this  present  sesskm  of  pariiameo^  or 
within  six  years  next  after  the  cause  of  such  actions  or  suit,  and 
not  after ;  (3)  and  the  said  actions  of  trespass,  of  assault,  bat- 
tery, wounding  imprisonment,  or  any  of  them,  within  onQ  year 
next  after  the  end  of  this  present  session  of  parliameHt,  or  within 
£>ur  years  next  after  the  cause  of  auch  actions  or  suit,  and  not 
aler;  (4)  and  the  said  action  upon  the  case  for  words,  wiilun 
one  year  after  the  end  of  this  present  session  of  pariiament^  or 
within  two  years  next  after  the  wOrds  spokeq,  and  not  after* 

*iy.  And  nevertheless,  be  it  enacted,  That  if  in  [4*] 
any  the  said  actions  or  suits,  judgment  be  pven  for 
the  pl|iintiff,  and  tiie  same  be  reversed  by  error,  or  a  verdict 
pass  for  the  platntifl^  and  upon  matter  alleged  in  arrest  of 
jadgment,  the  judgment  be  given  against  the  plainti£^  that  he 
take  notimig  by  his  plaint,  writ,  o(  bill ;  or  if  any  the  said  ac- 
tions shall  be  brought  by  original,  and  the  defendant  therein 
be  outiiawed^v^nd  shall  after  reverse  the  outlawry,  that  in  all 
such  cases  the  party  plaintiff,  his  heirs,  execut(Mr%  or  adminis- 
tratCMra,  as  the  case  shall  require,  may  commence  a  new  action 
or  «uit,  from  time  to  time,  within  a  year  after  sudi  judgment 
reversed,  or  such  judgment  given  against  the  plaintifl^  or  OHt- 
lawiy  reversed^  and  not  after. 

V.  And  be  it  further  enacted,  That  in  all  actions  of  tres- 
pass quatt  de^imun  fregiti  hereafter  to  be  brought,  wh«ein  the 
cMsndaot  .m  defendants  sbaU  disclaim  in  his  or  thiir  plea  to 
make  any  title  or  daim  to  tlie  land  in  which  the  trespass  is 
hf  tbe  declaiaiisa  supposed  to  bo  done,  and  the  treqiass  be 
by  negiigcsic^  or  invokintary,  the  defendant  er  defendants  shidl 
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be  permitted  to  plead  a  disclaimer,  and  that  the  trespass  was  by 
negligence  or  inyduntary,  and  a  tend»  or  ofler  of  si^cient 
amends  for  such  trespass  before  the  action  brought,  where- 
upon, or  upon  some  of  them,  the  plaintiff  or  plaintiffs  shall  be 
enforced  to  joiD  issue ;  (2)  and  if  the  said  issue  be^ found  for 
the  defendant  or  defendants,  or  the  plaintiff  or  plaintifGs  shall 
be  nonsuited,  the  pbdntiff  or  plaintiffs  shall  be  clearly  baned 
from  the  said  action  or  actions,  and  all  other  suits  concerning 
the  same. 

£*5  ]  *yi,  Xni  be  it  fiiriiher  enacted  by  the  authority 

aforesaid,  That  in  aH  actions  upon  ibt  cnuse  for  slan- 
derous words,  to  be  sued  or  prosecuted  h^  any  person  or 
persons  in  any  the  courts  of  record  at  Westminster,  or  in  any 
court  whatsoever,  that  hKtb  power  to  bold  plea  of  the  same, 
after  the  end  of  this  presenf  session  of  partiament,  if  the  jury 
upon  the  trial  of  the  issue  in  such  action,  or  the  jury  that  shall 
enquire  of  the  damages,  do  find  or  assess  the  damages  under 
forty  shillings,  then  the  plaintiff  or  plainti£^  in  such  action 
shall  hare  and  recover  only  so  much  costs  as  the  diimages 
so  given  or  assessed  amount  unto,  without  any  further  in- 
crease of  the  same;  any  law,  statute,  custom,  or  usage  to 
the  contraiy  in  anywise  notwithstanding.  ^  ' 

VII.  Provided  nevertheless,  and  be  it  further  enacted,  That 
if  any  person  or  persons  that  is  or  shall  be  entitled  to  any  such 
action  of  trespass,  detinue,  action  sur  trover,  replevin,  actions  of 
accounts,  actions  of  debt,  actions  of  trespass  for  assault,  luen- 
aee,  battery,  wounding  or  imprisonment,  actions  upon  die  case 
for  words,  be,  or  shall  be;  at  the  time  of  any  such  cause  of  ac- 
tion ^ven  or  accrued,  fallen  or  come  within  the  age  of  twenty- 
one  yearn, /«me  covert^  non  compos  nteniis,  imprisoned,  or  beyond 
the  S6M|>  that  then  such  person  or  persons  shall  be  at  liberty  to 
bring  theMiame  actions,  so  as  thqr  take  the  sieime  wMdn  such 
times  as  are  before  limited,  after  their  coming  to  or  beiug  of  full 
age,  dtsoovert,  of  sane  memoiy,  at  lacfe,  Mid  retsmed  fron  bch 
yond  the  seas,  as  other  persons  having  nofuch  impediment 
should  have  done. 


lilMSTATION  OF  ACTIONS. 


.     CHAP.  I. 

Of  Writs  <f  Fomtdon! 

THE  first  section  of  this  statute  copcerns  writs  of  forme- 
don  and  rights  of  entry  ;  the  second  section  sav^s  the  right 
of  action  or  entry,  to,  those,  who,  at  the  time  the  right  accrues, 
are  under  any  of  the  disabilities  therein  mentioned. 

Formedon(a]  is  a  real  action,  which  lies  for  the  issue  in  tail 
after  the  death  of  his  dncestcH^,  or  for  him  in  remainder  or  re* 
version  after  the  e8tate«tail  determined,  and  is  called  formedon, 
because  the  writ  comprehends  the  form  of  the  giii,    ' 

» 

*  ... 

The  proceedings  in  this  action,  as  in  all  other  real  actions, 

being  dilatory  and  expensive,  it  is  now  seldom  brought ;  but  it  is 
a  proper  remedy  in  many  cases,  and  still  in  use  :  writs  of  form- 
edon may  be  considered  under  the  following  heads,  viz.  the 
formedon  in  descender,  the  formedon  in  remainder,  and  the 
formedon  in  reverter. 

Formedon  in  the  descender  is  an  action  ancestrel  dioiturd, 
which  lies  for  the  issue  in  tail,  upon  a  violation  of  that  right 
which  descends  to  him  from  his  ancestor,  ^according 
to  the  form  of  the  gifl,  and  is  in  nature  of  a  writ  of       [  ^i'\ 
rights  being  the  highest  writ  that  an  issue  in  tail  can  have. 

This  w^t  lay  not  at  common  law,  but  was  given  by  Westm. 

(a)B«e.Abr.  tit.  Formedon,  (A.)    F.  N.  B.  2U.  (L.) 


cH.  1.]  Of  Writs  of  Formechn. 

2  cap.  1 .  the  form  of  which  is  set  forth  in  the  statute ;  or  at  com- 
mon law  all  estates-tail  were  fee-simple  conditional ;  and  the 
donee,  by  having  issue,  might  have  aliened  the  estate,  or  for- 
feited it,  in  which  cases  the  issue  had  no  remedy ;  but  when 
by  this  statute,  called  the  statute  de  donia  eondUumalibus^  the 
donee  was  deprived  of  this  power ;  it  was  also  necessary  that 
the  issue  should  have  a  remedy  against  the  sdienation  or  discon- 
tihnuance  of  his  ancestor,  and  therefore  the  forraedon  in  de- 
scender was  given. 

Formedon(a)  jn  remainder  lies  whei'e  a  gift  is  made  in  tail 
or  for  life,  remaicider  in  tail  or  in  fee,  and  the  tenant  in  tail  or 
for  life  aliens  or  is  disseised,'  and  dieth  without  issue,  he  in  re- 
mainder, or  his  representative,  may  bring  their  formedon  in 
remainder.  ,  " 

This  writ,  as  it  lies  for  him  in  remainder  after  an  estate-tail, 
is  grounded  upon  the  equity  of  the  statute  de  ionis  ;  for  a  form- 
edon In  remainder  did  not  Tie  upon  ah  estate-tail  at  common 
law,  because  it  was  a  fee-simple  conditional,  whereupon  no  re- 
mainder could  be  limited,  because  of  the  danger  of  a  perpetui- 
ty, which  was  always  against  the  policy  of  our  law. 

[  *9  ]  •  *Formedon(6)  in  reverter  lies,  where  the  donee  in 
tail,  or  his  issue,  die  without  issue,  and  a  stranger 
abates,  or  they  who  were  seised  by  force  of  the  entail  discon- 
tinue the  same ;  in  either  of  these  cases,  the  donor  or  bis  heirs 
may  have  a  formedon  in  reverter. 

This  writ  lay  at  comntion  law  ;  for  though  at  common  law 
the  estate-tail  was  a  fee-simple  conditional,  so  that  by  having 
issue,  the  donee,  by  alienation,  &c.  might  have  barred  the  pos- 
sibility of  the  donor's  right  of  reverter,  yet  the  having  of  chil- 
dren was  in  the  nature  of  a  condition  precedent ;  and  there- 

(a)  Bae.  Abr.  tit.  Formedon,  (A.)    F.  N.  B.  217. 218.  (A.) 
(6)  Bm.  Abr.  tit.  FomedoD,  (A.)    F.N.B.219. 
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fore  if  die  donee  never  had  a  child,  the  donor  might  bring  hie 
fimaedon  ie  reterter,  and  record  against  any  alienation  or  die- 
poeitioa  of  the  donee. 

At  eominon  law  there  does  not  appear  to  h^ve  been  any 
stated  or  fixed  time  tot  the  bringing  of  actions  ;[1]  for 
though  it  be  said  by  Bracton)(a)  that  ^  omnes  actUmes  in  mundo 
vnfra  eerta  Umpera  KAiitalumem  habent,'**  yet  Coke  say8y(6)  that 
the  Ihnttatioii  ef  actions  was  by  force  of  dirers  acts  of  paiha- 
mstt^  and  that  the  general  position  of  Bracton  admits  of  seve- 
ral exceptions.  * 

But  foTinedons(c).  were  not  within  any  of  the  ancient  limita- 
tions; the  seisin  of  the  donee  was  never  traversable  -till  the 
Stat  S9  H.  VlIJ.  G*  2.  wherein  it  is  enacted,  ^'  that  all  ferroe- 
dons  in  reverter,  fonitedons  in  remainder,  and  mrefadoA,  upon 
fines  of  any  manors,  lands,  tenements,  or  other  hereditaments, 
shall  be  sued  and  taken  within  fifty  years  next  after  the  title  and 
cause  of  action  fellen,  and  at  no  time  after  the  said  fifty 
years  passed.^'  Lord  ♦Coke  bb_serves,(d)  that  this  act  [*10] 
eztendeth  not  to  a  formedon  in  descender  ;  arid  Mr. 
Hargravei  in  his  note  148«  oja  this  observation,  says,  that  the 
statute  mentions  formedons  in  remainder  and  reverter,  and  lim- 
its  them  to  fifty  years ;  but  omits  formedon  in  descender.  Nor 
ia  the  latter  deemed  to  be  comprehended  within  the  clause  of 
the  statute  relative  to  writs  of  right :  for  a  formedon  is  not, 
in  the  strict  sense,  a  writ  of  right,  though  it  certamly  is  in  the 
nature  of  one,  the  mere  right  being  equally  triable  in  both.  Ac- 
r,  in  the  case  cited  by  Lord  Coke  from  Dyer,  three 


(«)  Ljk  SL  feL  :2»         (&)  Go.  Litt  U&       (e>  S  Dy.  V%      (d)  Oo.  Litt  Ittv 


[1]  *'  By  theconunon  la^,  there  was  no  sidX^ot  fixed  time, 
as  to  the  bringing  of  actions.  Limitations  are  created  by,  and 
derive  their  autl^ity  from,  statute.  ^4  Bac,  Ahr,  461.)"  T}u 
Pe^pU  va.  QUberi,  18  Johm.  Rtp,  228.  (Per  Wpodworth,  J.  ddi- 
vering  the  opimon  of  (he  court;)  and  vide  Wilcox^  qui  torn,  vs.  Fiich, 
20  Johns.  Rep.  475.  Same  point.  Wall  ads.  Robson,  2  JfoU  ^  McC. 
Rep.  499.  Per  Bay  J.  delivering  the  opinioii  of  the  court.) 
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judges  held  tbat  a  fonnedon  in  descender  was  not  within  the 
statute ;  the  othe  judges  doubted :  and  a  case  to  the  same  effect 
is  referred  to  from  Bendloe's  Reports;  194.  But  as  the  21  Jac. 
I.  c.  16.  requires  formedons  of  every  kind  to  be  brought  within 
twenty  years  after  the  descent  of  the  title^  this  defect  of  the 
foraber  statuteis  now  of  no  consequence. 

» 

The  principle  which  ruled  the  construction  of  the  statute  of 
Heniy,  as  applied  to  the  bringing  of  writs  of  formedon,  is  not ' 
a£feoted  by  the  statute  of  James  ;  but  since  die  passing  of  the 
latter  statute,  there  is  not  to  be  fblind  in  the  books,  an  instance 
wherein  the  habitation  of  ttventy  years  has  been  objectsd  to  a 
writ  of  formedonl- 

In  consc(j[uence(a)  of  the  words  ^  first  descended  or  faUen,"^ 
if  a  person  entitled  to  an  estatentail,  with  remainder  over,  neg- 
lects to  bring  his  writ  of  formedon  within  twenty  years  after 
his  right  accrues,  he  and  his  issue  will  be  for  ever  baiTed.[l] 

(a)  8  Croife'B  Dig.  541. 


[1]  If  the  time  limited  has  once  ruQ  against  any  tenant  in  tail, 
it  is  a  good  bar  not  only  against  him,  but  also  against  all  persons 
claiming  in  the  descent  per  fommn  donithrough  him.  Inman  vs. 
Barnes,  ^Gallii.Rqt.  3X9. 

When  the  statute  of  limitations  once  begins  to  run  against  an  heir 
in  tail,  no  subsequent  event  can  interrapl  its  progress;  and  when 
it  has  run  twenty  years,  no  Formedon  can  afterwaiPds  be  maintain- 
ed.     DowYs.  Warren  f  6  )^as8.  Rep.  328.- 

Tenant  in  tail  dies  leaving  issue  in  tail  a  grand-daughter  a  feme 
covert,  the  grand-daughter  dies  covert  leaving  issue  in  tail  two 
sons  infants,  the  elder  attains  the  age  of  twentyone  years,  and 
dies;  the  younger  attains  his  age  of  twenty*one  years,  and  four- 
teen years  after  i|^ucs  out  a  writ  of  formedon  in  the  descender. — 
Held,  that  he  is  barred  by  the  statute  of  21  Jac.  L  cl  16.  The 
court  8.aid,  '*  The  daughter  and  infant  heir  of  a  feme  coroert  hasten 
years  after  the  disability  ceases,  not  from  the  death  of  the  mo- 
ther." And  CiuMBRE  J.  said,  "The  ten  ye^rs. do  not  ran  at  all 
"  while  there  is  a  continuance  of  disabilities,  but  they  run  without  in- 
"  termission  from  the  time  tbat  the  disabilities  first  cetise.**  Cotterell 
vs.  Button,  4  TawU.  Rep.  830. 

The  twenty  years  within  which  a  f*ormedon  in  the  detcender 
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* 

But  the  person  in  remainder  will  be  allowed  twenty  years,  from 

the  determinatioD  of  the  preceding  e^t6-tail,[S]  to 

faring  his  writ  of  formedon,  although  ^uch  preceding      [  *11  ] 

estate-tail  should  continue  for  centuries ;  but  although 

he  be  barred  of  his  formedon,  he  is  not  thereby  hindered  to 

pursue  bii)  right  of  entry  which  afterwards  accrues  to  him.[l] 


ought  to  be  commenced  under  the  statute  of  21  Jac,  1  c.  16.,  be- 
gins to  ran  when  the  title  descends  to  the  first  heir  in  tail,  unless  he 
lie  under  a  disability.  Tolsan  vs.  Kaye^  3  Brod.  andBing,  Rep.  217. 
WeU8  vs.  NewboUy  Cam,  ^  Norw.  Rep.  406,  407  ;  ^  vide  Ckes- 
eldine't  Le$$et  va.  Brewer,  4  Har.  ^  McHen.  Rep.  487.  Pumdl  vs. 
Reynolds.  4  Har.  ^  McHen.  Rep.  489. 

[2]  Possession  doth  not  begin  to  run  against  the  remainder-man 
until  after  the  death  of  the  particular  tenant.  Chandler  vs.  Phil- 
lips  J  iRoofs  Rep.  546. 

[1]  Martindale*8  Lessee  vs.  Troop^^  ux.  3  Hdrr.  4^  McHen.  Rep. 
245.  Thi^  was  an  action  of  Ejectment,  brought  to  SeptenUfer  Term, 
1782,  for  a  tract  of  land  called  Redford^  lying  in  Caroline  county. 

By  the  special  verdict  found  at  September  Term,  1790,  it  appears 
that  Richard  Webb  being  seised  In  fee  of  a  tract  of  land  called 
Redfordy  on  the  lOtb  l^eptember,  1677,  by  his  last  will  and  tes- 
tament devised  the  same  unto  his  two  sons,  Richard  Webb 
and  John  Webb,  ''  to  be  equally  divided  in  moieties  between 
them,  provided,  that  if  either  his  said  sons  «hould  die  without  beirt 
of  his  body,  then  the  survivor  should  inherit  all  his  estate,  and  that 
they  should  enjoy  it  as  aforesaid,  with  thoir  heirs  for  ever,  or  to 
either  of  their  heirs.  But  if  both  of  the  said  sons  should  die  with- 
out issue,  then  the  said  land  should  be  enjoyed  by  his  daughter, 
Mary  Webb,  and  her  heirs  forever. 

On  the  first  day  of  December,  in  the  same  year,  the  said  Rich' 
ard  Webb  died  ;  after  whose  decease  the  said  ^chard  and  Ji^n, 
by  virtue  of  a  deed  of  partition  bearing  date  the  25th  day  of  July . 
1710,  became  severally  seised  of  their  respective  moieties  ;  Rich" 
ard  of  the  westernmost  moiety  and  John  of  the  easternmost.  John 
being  so  seised  of  the  easternmost  moiety,  on  the  10th  of  May, 
1715,  died,  leaving  John  Webb,  the  second,  his  eldest  son  and  heir 
at  law.  John,  the  second,  on  the  1st  of  Aprils  1749,  died,  leaving 
William  Webb,  his  eldest  son  and  heir  at  law.  William  Webb,  on 
the  1st  day  of  January.  1756,  died,  leaving  Mary  Webb,  his  only 
child  and  heir  at  law.  Mary,  on  1st  of  January.  1772,  mar- 
ried Henry  Martindale,  and  afterwards,  on  the  5th  of  July.  1775, 
died,  leaving  Lydia  and  Elizabeth,  her  only  children  and  co-heirs, 
and  who  are  the  lessors  of  the  plaintiff. 
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In  (a)  ejectment  on  the  demise  of  R.  Owillym)  the  jury,  on 
not  guilty  pleaded,  found  .that  T.  Andrews  was  seised  in  fee  of 
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Richard  Webb,  the  sod  of  Richard,  the  devisor,  being  so  seised  of  the 
westernmost  moiety  of  the  tract  of  land  aforesaid,  and  which  west- 
ernmost moiety  was  the  premises  in  question,  by  deed  of  bargain 
and  sale,  bearing  date  the  25th  of  July,  1710,  bnrgained  and  sold  the 
said  westernmost  moiety  unto  a  certain  John  Wilson ;  and  on  the  10th 
of  Mayy  1719,  died  without  issue  of  his  body,  leaving  the  aforesaid 
John  tVebbf  the  second,  his  nephew,  and  heir,  of  the  a^e  of  four- 
teen years.  John  WiUon  bargained  and  sold  the  same  to  a  certain 
John  KnowleSf  to  whom  a  certain  Mary  Knowlts^  was  an  only  child 
and  heiress ;  aod  who  devised  the  same  to  her  daughters,  Sarah 
Elizabeth  and  Margaret^  who  are  the  present  defendants.  The 
said  westernmost  moiety  has  been  in  the  sole,  exclusive  and  ad- 
verse seism  of  the  defendants,  and  those  through  whom  they  claim, 
from  the  25th  of  /ti/y,  1710,  until  the  entry  of  the  lessors  of  the 
plaintiff,  on  the  Ist  ofJuly,  178S,  without  any  claim  or  interruption 
by  the  said  lessors  of  the  plaintiff,  or  those  under  whom  they 
claim. 

The  Court,  (all  the  Judges  present,)  were  of  opinion  the  statute 
of  limitations  did  not  run  against  the  issue  in  tail,  and  gave  judg- 
ment on  the  special  verdict  of  the  plaintiff. 

But  at  the  June  Term,  1796,  the  Court  of  Appeals  reversed  the 
judgment  of  the  general  court. 

In  Wells  vs.  Prince,  (9  Mass,  Rep,  609.)  the  Court  said  ;  *«  The 
"  defence  in  this  case  is,  that  the  devisee  for  life  having  never  en- 
*'  tared,  her  refusal  to  accept  the  devise  is  to  be  presumed  :  and 

then  the  right  of  entry   of  the  petitioner  or    remainderman 

having  accrued  immediately^  he  was  bound   to  enter  within 

twenty  years ;  and  having  failed  so  to  enter,  his  right  of  entry 
'^  is  gone,  without  which  he  cannot  maintain  this  process.  That 
"  those  in  remainder  might  have  entered  immediately  on  the  re- 
"  fusal  of  the  devisee  for  life  to'  accept  the  devise  is  true.  But 
"  one  may  have  different  rights  of  entry :  and  although  the  devisee 
**  for  life  refuses  to  accept  the  estate  devised,  and  the  remainder* 
**  man  thereby  acquires  an  immediate  right  of  entry,  yet  he  is  not 
"  obliged  to  avail  himself  of  his  right  so  accruing,  but  he  may  en- 
**  ter  afler  his  second  right  accrues  by  the  death  of  the  tenant  for 
"  life.*'     &  vide  Wallingford  vs.  Hearl,  \  5  Mass.  Rep  472. 

In  the  case  o(  Stevens  ^  ux.  vs.  Winship  ^  ux.  (1  Pick.  Rep.  327.) 
Wilde,  J.  delivering  the  opinion  q[  the  Court,  said  ;'  '*  As  to 
"  the  objection  of  forfeiture,  it  is  sufficient  to  remark  that  the 
^'demandants  do  not  claim  a  right  of  entry  arising  from  forfeit 
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the  tenements  in  question ;  that  he  had  issue  Maiy,  after  mar* 
tied  to  J.  Gwillyni,  who  had  issue  Thotnasy  and  he  had  issue 
Thomas,  who  had  issue  the  lessor ;  that  T.  Andrews  conveyed 
the  premises  to  the  use  of  himself  and  Eleanor  his  wife  for 
their  lives,  remainder  to  Mary  Andrews  his  daughter,  and  the 
heirs  of  her  body  by  the  said  J.  Gwillyn),  with  other  remainders 
oyer.  T»  Andrews  and  his  wife  died,  and  the  said  J.  Gwillym 
esd  his  wife  entered ;  that  they  both  died,  and  T.  Gwillym  their 
son  entered  ;-that  the  tenements  are  parcel  of  the  manor  of  W., 
which  is  ancient  demesne ;  that  by  the  custom  there,  fines 
founded  on  writs  of  right  close  are  levied  in  the  court  of  the 
manor ;  that  29th  May,  164&,  the  said  Thomas  levied  a  fine 
«tfr  eoncessU  to  three  for  their  lives,  reserving  a  yearly  rent,  but 
DOt  the  ancient  rent ;  which  fine  is  said  to  be  levied  in  plaeUo 


**  tare«  If  a  forfeiture  were  incurred,  the  demandants  were  not 
**  bound  to  enter  ;  Doe  d.  Cook  v.  Danvers,  7  East,  32^1  ;  Welle 
"  r.  Prince,  9  Mcus.  Rep.  608  ;  and  if  the  right  to  enter  for  that 
"  cause  is  now  barred  by  the  statute  of  limitations,  this  does  not 
*«  affect  the  right  of  entry  arising  afterwards  on  the  death  of 
"  tenant  for  life.  If  there  be  two  rights  of  entry,  one  may  be  lost 
"  without  impairing  the  other.  Welh  vs.  Prince  ;•  Hunt  vs.  jBwm, 
•'  2  Salk.  422." 

A  deed  of  a  tenant  in  iailf  pursuant  to  the  statute  of  1791,  c. 
60.  [Massachusetts,  enabling  tenants  in  tail  **for  a  good  or  valuable 
consideration  f  honafidcy*  to  alien  the  land  entailed,]  must  be  made 
for  a  good  or  valuable  consideration,  in  point  of  fact ;  it  is  not 
sufficient  that  it  merely  purports  to  be  so  made,  if  the  fact  be  oth« 
erwise.     Soule  vs,  SotUe  ^  At.  5  Mass.  Rep,  61. 

Devise  of  land  to  A.  for  life,  remainder  to  demandant  in  fee. 
The  tenants  enter  under  an  invalid  purchase,  and  hold  the  same 
for  more  than  six  years,  making  improvements  on  the  lands.  A. 
dies,  and  the  demandant  thereupon  brings  his  ivrit  of  formedon. 
Held, ''  that  the  demandant  is  entitled  to  recover,  subject  howe- 
"  ver  to  the  provisions  of  the  limitation  and  settlement  act,  to  the 
*'  bene6t  of  which  the  tenants  are  clearly  entitled.  It  is  no  objec- 
"  to  their  claim,  that  they  entered  during  the  continuance  of  the 
^'  estate  of  the  tenant  for  life,  and  that  the  demandant's  title 
"  did  not  accrue  until  within  six  years  from  the  commencement 
"  of  the  action.  The  shifting  of  the  legal  title  does  not  affect  the 
"  tenants'  possession,  and  as  they  have  had  actual  possessoio  for 
"  more  than  six  years,  they  are  entitled  to  the  bene6t  of  the  sta- 
tute."    Heath  vs.  Wells  4r  Al  5  Picker.  Rep.  140.  145. 
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tohventimis  ;  that  Thomas  Gwillym  and  his  wife,  2d  June,  S!4 
Car.  L  levied  a  fine  stir  conmance  de  droit  (m^ne  aa^  Sfc.  witk 
warranty  to  T.  Marret  and  his  heirs,  to  the  use  of  the  said  T. 
GwiDym  in  fee  ;  that  T.  Gwillym  the  Father,  1st  Nov.  24  Car. 
II  by  indenture  enrolled  before  a  justice  of  the  peace,  &c.  con- 
veyed the  premises  to  T«  Payno,  the  defendant's  ancestor,  in 
fee ;  that  T.  Gwillym  died  20th  June,  1663,  the  said  T. 
Gwillym,  junior,  then  being  of  the  age  of  twenty-one 
[*12  ]  years,  who  died,  having  issue  the  lessor ;  that  the  sur- 
vivor of  the  said  three  lessees  died  17th,  Sept.  1693 ; 
that  thereupon  the  defendant  entered,  and  the  lessor  being  of 
the  age  of  twenty-one  yo^rs,  entered  upon  them.  The  jury  then 
found  the  Jease,  entry,  and  ouster ;  and  if,  &c.  The  court 
were  of  opinion,  that  nothing  appeared  on  the  record  where- 
by the  entry  of  the  lessor  was  barred,  and  therefore  judgment 
was  given  for  him. 

But  a  writ  of  error  was  brought,  and  the  judgment  affirmed 
by  the  opinion  of  all  the  judges  of  the  King's  Bench,  who  deli- 
vered their  opinions  seriatiniy  and  amongst  other  points,  resolv- 
ed unanimously — 

That  the  plaintiff's  lessor  is  not  barred  by  the  statute  of  21 
Jac.  1.  of  limitations,  although  twenty  years  were  ^passed  after 
the  right  of  action  (scil.  formedon)  accrued.  For  although  he 
was  barred  of  that  action  after  twenty  years  past,  yet  he  had  ti- 
tle of  entry  only  after  the  discontinuance  for  three  lives  was<  de- 
termined ;  and  be  shall  have  twenty  years  for  entry  after  his  ti- 
tle of  entry  accrued  to  him,  which  in  this  case  was  by  the  deter- 
mination of  the  lease  for  three  lives,  and  that  was  within  twenty 
years  before  the  action  brought. 

But(a)  to  reverse  this  judgment,  and  the  affirmance  of  it,  a 
writ  of  error  was  brought  in  parliament ;  and  on  behalf  of  the 
(riaintiffs  in  ^ror  it  was  ssdd,  that  there  were  three  questions 

(a)  Btown't  3M.  C».  ^7. 
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in  the  case ;  first,  wbedier  tbe  first  fine  levied  by  the  tentoit  in 
tail  in  ancient  demesne,  worked  a  discontinuaTice  ?  for  if  not, 
then  the  plaintMTs  title  of  entry  commencing  above  twenty  years 
before,  was  barred  by  the  statute  of  limitations. 

^Secondly,  whether   the   discontinuance,  if  any,      [*13] 
determined  with  the  estate  for  three  lives,  granted  by 
that  fine,  or  stiU  continued,  to  bar  the  entry  of  the  issue  in  tail ; 
either  by  means  of  that  fine,  or  the  second  fine  with  warranty^ 
or  any  other  conveyance  in  the  cause  ? 

Tbhrdly,  whether,  as  the  plaintiff  had  lapsed  the  twenty  y^ars 
given  him  by  the  statute  to  bring  his  formedon,  and  so  was  bar- 
red of  his  right  of  action,  he  was  not  also,  for  the  same  reason, 
barred  of  his  r^t  of  entry  ? 

As  to  the  first  question,  it  was  argued,  that  a  court  of  an- 
cient demesne  to  take  a  fine,  being  disabled  by  stat.  18  Ed.  I. 
which  enacts,  "that  no  fine  shall  be  levied  without  writ  original, 
and  this  before  the  justice  of  the  common  pleas,  or  in  eyre,  and 
not  dsewhere ;''  and  that  the  statute  being  formed  in  the  negar 
tive,  would  prevail  against  any  custom  pretended,  or  even  found 
to  support  such  fine ;  and,  being  general,  would  destroy  the 
power  ofthat  court  to  take  a  fine  to  any  effect  whatsoever.  But 
if  such  a  court  could  take  fines  by  virtue  of  a  custom^  yet,  that 
this  particular  fine  was  not  levied  pursuant  to  the  custom  ;  be- 
cause it  did  not  appear  to  be  founded  on  a  writ  of  right  close; 
which  writ  is  in  the  nature  of  a  commission  authorizing  tbe 
lord  to  take  the  fine ;  if  therefore  the  court  had  no  jurisdiction 
to  take  a  fine,  or  if  the  custom  of  a  manor  was  net  pursued,  the 
fine  was  consequently  void,  and  could  never  work  a  discontinu- 
ance. That  the  reason  given  by  Lord  Coke,  1  Inst.  383.  why 
any  fine  woiks  a  discontinuance,  is,  that  it  is  a  feoffment  of  re- 
cord ;  but  this  fine  could  not  be  said  to  be  in  the  nature  of  such 
fieoffment,  because  levied  in  a  court  which  was  not  of  record ; 
and  not  being  within  the  reason,  ought  not  to  be  within 
the  rule,  *of  other  fines  of  record,  which  do  discontinue     [  *14  ] 
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estates ;  and  i^  for  these  reasons^  there  could  be  no  diflcon* 
tinuance,  the  consequence  was,  that  the  right  of  entry  of  the 
issue  in  tail  commenced  immediately  upon  the  de^th  of  the 
tenant  in  tail,  which  happened  in  166S,  above  twenQr  yeara  be* 
fore  the  issue  entered,  and  therefore  this  entry  was  barred  by 
the  statute  of  limitations. 

As  to  the  second  question,  it  waainmsted,  that  the  diaooDtiiiu* 
ance,  if  any,  did  not  determine  with  the  estate  for  three  liyes, 
but  still  continued  to  bar  the  entiy  of  the  issue  in  taH,  by  the 
common  law;  because  a  fee  passed  by  the  first  fine  to  the  con- 
usee,  by  force  ofthe  words  eomuBonce  de  droU^  which  are  evei' in- 
tended of  the  fee ;  the  words  right  and  fee  being  synonymous 
terms,  as  appears  firom  1  Inst.  345-6;  and  right  is  the  proper 
term  of  art  to  carry  the  fee  in  the  acknowledgment  of  a  fine,  and  so 
constantly  used;  and  if  the  fee  passes  by  that  conveyance,  or 
act,  which  originally  causes  the  discontinuance,  that  discontinu- 
ance must  be  for  the  whole  fee ;  and  on  this  account  differs 
firom  all  the  cases  in  Ut.  sec  621. 1,  3.  where  ihe  first  grant 
passed  only  an  estate  for  life,  and  therefore  originally- made  a 
discontinuance  for  that  life  only.  But  i^  in  this  case,  the  first 
fine  alone  would  not  work  a  discontinuance  in  fte,  yet  the  ae- 
cond  fine  and  warranty  would,  in  order  that  the  warranty  might 
be  preserved ;  and  which  would  be  lost  and  void,  if  the  issue 
might  enter,  for  then  the  conusee  has  no  opportunity  of  makioig 
use  of  it ;  and  for  this  reason,  in  Lit.  sec.  60h  the  warranty  is 
held  to  be  a  discontinuance,  where  the  grant  without  the  war- 
ranty would  be  none;  and  the  same  is  also  laid  down  in  divers 
other  books,  in  parallel  cases. 

[  f  15  ]  ''^'And  as  to  the  third  question,  it  was  contended, 
that  the  entry  of  the  lessor  of  the  plaintiff  was  hwned 
by  the  statute  of  limitations;  which  enacts,  that  no  person  shall 
enter  into  any  lands,  hut  within  twenty  years  after  his  right 
or  title  shall  first  descend  or  accrue.  In  this  case,  the  &r8t  ri|^t 
or  title  that  decended,  was  a  right  of  action,  viz.  a  formedon, 
which  accrued  to  the  issue  immediately  on  the  death  of  the 
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teoant  in  tail|  which  happened  above  thirty-five  years  ago ;  and 
fhe  iaeiie^  having  nej^ted  for  above  twenty  years  to  sue  for  the 
estate,  was  thereby  barred  not  only  of  bis  advm^  but  of  his  en- 
try also.  For  otherwise  a  man  might  enter  into  lands,  when  he 
had  noway  by  law  to  recover  them,  having  lost  that  remedy  by 
his  own  dehidt ;  which  would  be  absurd  and  inconvenient,  with 
respect  to  purchasers,  and  disturbance  of  long  possessors.  And 
in  Iheease  of  iSbtife  v.  CSatifce,  (a)  it  was  adjudged,  where  tenant 
in  tail  leased  for  bfo,  and  afterwards  granted  die  reversion  by 
finOi  and  died  without  issue,  and  he  in  reversion  did  not  bring 
his  formedon  in  five  years,  as  he  might;  that  he  could  not  en- 
ter after  the  death  of  lessee  for  life,  though  then  the  discontin- 
uance determines  here ;  because  the  reversioner  had  but  one 
ligb^  though  several  remedies;  and  having  pretermitted  the 
first,  was  foireclosed  of  the  second  by  the  statute. 


On  the  oA^  aide  it  was  contended,  that  the  only  question 
in  this  case  was,  whether  the  lessor  of  the  plaintiff  might  law- 
fiiHy  enter,  after  the  determination  of  the  estate  for  three  lives^ 
granted  by  the  first  fine ;  for  it  was  not  pretended,  that  a  fine 
levied  in  a  court  of  ancient  demesne  would  bar  an  estate-tail  at 
tUfl  day.  That  the  first  fine  made  a  discontinuance  ' 
of  the  estate,  and  took  away  the  ^entry  of  the  issue  [  *16  } 
in  tail,  during  the  lives  of  the  Jessee  only ;  but  die 
grant  of  the  reversion  by  the  second  fine  did  not  make  a  discon- 
tinuance in  fee ;  and,  consequently,  when  the  last  hfe  dropt,  in 
September,  169S,  the  discontinuance  was  determined,  and. the 
ii|^t  of  entry  revived;  and  therefore  Richard  Gwillym,  the  issue 
in  tail^  might  lawfidly  enter,  and  was  not  barred  by  the  statute 
of  limitations,  his  right  not  accruing  till  169S. 


After  hearing  counsel  on  this  writ  <rf  error^  it  was  ordered  and 
adjudged,  that  the  judgment  given  in  the  court  of  common  pleas, 
and  the  affin^ance  thereof  in  the  court  of  queen'fi  bench)  should 
be  affirmed. 

(a)JMef,a06.    CK>.Gar.  106 
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The  case  of  Savk  v.  Clafke,  (o)  above  cited  was  this ;  A.  S. 
being  tenant  in  tail  male,  and  reversion  in  fee  to  John,  his  eld- 
est brother,  made  a^lease  for  three  lives,  not  warranted  by  the 
statute ;  then  a  fine  with  proclamations  was  l^ed  by  Alexan- 
der to  one  Taylor,  and  then  Alexander  died  without  issue  male, 
living  the  lessee  for  life.  Five  years  and  more'  expired  in  the 
life  of  John,  alter  the  death  of  Alexander.  John  his  brother 
died  without  issue,  Elizabeth,  the  daughter  and  heir  of  Alexan- 
der, being  niece  and  heir  of  John,  the  lease  for  three  lives  ex- 
pired ;  and  if  Elizabeth  was  barred  by  this  fine  and  non  claim 
was  the  question. 

And  after  many  arguments  at  the  bar,  and  after  at  the  bench, 
all  the  judges  were  of  opinion  that  Efizabeth  was  barred; 
for  when  lohn,  who  had  the  right  at  the  time  of  the  death  of 
Alexander  without  issue  male,  had  not  prosecuted 
[*17]  that  title,  it  is  a  bar;  and  he  shaU  not  have  any  ^ad- 
vantage of  entry  after  the  death  of  tenant  for  life ;  be- 
cause he  had  not  any  other  title  aft.er  his  death  than  he  had  be- 
fore ;  for  his  title  was  by  the  death  of  tenant  in  tail  without  issue 
male,  and  then  he  might  have  brought  his  formedon ;  and  when 
he  doth  not  pursue  his  title  which  first  vested,  he  and  his  heirs 
shall  be  barred ;  and  they  shall  not  have  five  years  after  the' 
death  of  the  tenant* for  fife;  which  reason,  it  was  contended, 
was  agreeable  to  the  case  in  question. 

The  (6)  court  of  queen's  bench,  in  the  first  writ  of  error 
brought  in  the  above  case  of  Hunt  v.  JBttm,  held  that,  supposing 
the  plaintiff  barred  of  his  formedon,  yet  he  is  not  thereby  hin- 
dered to  pursue  his  right  of  entry,  which  accrued  to  him* by 
the  death  of  tenant  for  life;  for  that  is  a  new  right  which  he 
had  not  before :  that  when  a  man  releases  his  right,  he  cannot 
pursue  his  action  or  remedy ;  but  if  a  man  has  a  right  and  sev- 
eral remedies,  the  discharge  pf  one  is  not  a  discharge  of  the 
other ;  and  that  the  statute  of  4  H.  VII.  of  fines  cbures  and 

(a)  Liitw.  781.  (d)Sdk.422. 
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operates  by  way  of  bar  to  the  right,  which  answers  Sade  and 
darkens  case ;  but  that  the  statutes  of  limitations  operate  by 
way  d'bar  to  the  remedy;  [I]  and  the  word  right  in  the  statute 
21  Jac.  L  c.  16.  is  right  of  entry. 


[1]  The  Act  of  Limitations  affects  the  remedy,  aad  not  the  right. 
Jones  administrator  vs.  Hook's  administrator ^  2  Ritnd,  Rep.  303/ 
Graves  vs.  Grate's  Executor,  %  BiWs,  Rep.  907.— C^miMn- 
wealth,  vs.  McGowan,  4  Bibb's,  Rep.  63. — 4"  t'*^  ^  ^^  same 
purport.  Lord  ^  AL  Executors  ^c.  vs.  8haler,  3  Conn.  Rep,  131. 
Gv^Hn  vs.  Brattle,  Kirby*s  Rep.  303. 

'  ll  is  settled,  *'  That  the  statute  of  hmhattoos  does  not  destroy 
'  the  debt :"  it  only  takes  away  the  remedy.'  (per  Loan  Maasfieli^^) 
Quantock  ^  Ah  asnignees  vs.  England,  6  Burr.  Rep.  ?6S«. 


CHAP.  n. 

Right  of  Entry, 

WUBR  THE  8TATC7TE  RUNS— OF  PO08B8BION. 

RIGHTS  of  entry  are  tried  in  ejectment,  in  which  action 
the  plaintiff  recovers  on  the  strength  of  his  own  title,  and  not 
on  the  weakness  of  that  of  the  defendant ;  (a)  he  recovers 
a  possession ;  and  the  right  to  that  possession,  since  the  statute 
of  21  Jao.  I.  c.  16.  must  have  accrued  within  twenty  years  of 
the  action  brought ;  therefore,  (6)  when  there  hath  been  no  pos- 
session within  that  time,  [  1 }  either  in  the  lessor  of  the  plain- 

(a)  5  T.  B,.  110.  ib)  1  Bw.  119 

_  r 

\ I M_  I 

[1]  It  is  not  necessary,  however,  that  either  the  lessor  of  the 
plaintiff  or  his  ancestors  sboold  ever  have  had  acttuU  possession ; 
legal  possession  or  seisin  in  laa»  is  sufficient  to  sustain  bb  suit.  In 
Jackson  ex  dem,  Beekman  vs.  Sellick,  8  Johns.  Rep.  262,  it  was  de- 
cided, that  where  Vifeme  cvoert  is  the  owner  of  wild  and  anculti- 
vated  land,  she  b  considered  in  law,  as  in  fact,  possessed,  so  as  to 
enable  her  husband  to  become  9i  tenant  by  the  curtesy — and  Kent, 
Ch.  J.  in  delivering  the  opinioD  of  the  Court,  among^oiher  things, 
said :  "  There  was  no  pedis  po$$fissio  or  possession  id  fact,  of  tbe 
**  premises,  in  tbe  popmr  sense  of  the  words,  by  either  Matikews 
"  or  his  wife  during  the  covert  are ;  for  the  lands  oontinaed  vacant, 
*^or  remained  as  new  laods,  wild  and  ancultivated,  from  the  date 
'^  of  tbe  patent  in  1704,  to  tbe  time  of  tbe  commencement  of  tbe 
*'  adverse  possession  in  1772.  Tbe  title  under  tbe  Patent  to  an  on- 
"  divided  eighth  part  of  tbe  premises,  clearly  existed  in  Matthews' 
"  wife.  Sne  derived  it  by  will  from  her  mother,  who  was  one 
"  of  the  four  co-heirs  of  Henry  Fan  Ball.  Tbe  question  is,  was 
"  ^e  not  to  be  considered  as  seised  in  fact  of  these  premises, 
('  so  as  to  enable  her  hasband  to  b^ome  a  tenant  by  tbe  cnr- 
*'  tesy  1  To  deny  this,  would  be  extinguishing  the  title  of  tenant 
"  by  the  curtesy,  to  all  wild  and  uncultivated  land.  It  has  long 
''  been  a  settled  point,  that  the  owner  of  such  lands  b  to  be'deem* 
'<  ed  in  possession,  so  lis  to  maintain  trespass.  The  possesiion  of 
'*  sAcJi  property  follows  tbe  titl^  and  so  continnes,  until  an  adverse 
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tiff  or  bis  aacestors,  the  plaintiff  in  this  action  will  be  nonsuil- 


**  possession  is  clearly  made  out.  This  is  the  uniforai  doctrine  of  this 
"  Coart ;  and  there  is  do  reason  why  the  same  rale  should  not  ap- 
<'  ply  where  the  title  by  curtesy  is  id  question."  And  after  citing 
Co,  Lilt,  29.  a.;  Dc  Grey  vs.  Richardion,  3  jitk.  469,  and  SUrling  vs. 
Psn/tnglon,  (7  Finer ^  149.p/.  1 1  curteMyA)  he  adds. ;  **These  cases 
"are  as  strong  as  the  present,  aod  prove  that  actual  entry  or pedit 
''  po$»es$io,  is  not  absolutely  requisitOt  and  that  if  the  party  is  con- 
*' siructively  seised  in  fact,  it  will  he  sufficient.*' — this  case  was' 
cited  aod  confirmed  in  Jackson  ex  dem,  AwUn  S^al.  vs.  Howe  ^  a/.  14 
Johm,  Rep.  406 ;  and  in  JcuAson  ex  dem.  Swartwout  ^  Ux.  vs.  Johnson, 
5  Qm,  Rep,  102.  and  in  Jaekeon  ex  dem,  W.oodrilff^  fy  al,  vs.  Gt7< 
chrietj  15  Johns.  Rep,  117.  • 

It  is  not  necessary,  to  entitle  the  owner  of  land  to  recover  in 
ejoctmeigl,  that  he  lAiould  prove,  that  he,  or  those  under  whom 
be  claims,  have  been  id  possession  within  twenty-one  years,  [The 
time  limited  by  the  laws  of  Pennsylvania^]  before  bringing  suit. 
Possession  by  operation  of  law,  accompanies  the  title,  unless  the 
contrary  is  shewn,  And  uotil  it  is  shewn.  Hawk  vs.  S^nseman 
andoihers,  6  Serg.and  R.  Rep.  21,  23.  ^  vide,  Clay  vs.  White  ^  others, 
1  Munf.  Rep.  162. 

Title  draws  possession  to  the  ownec  It  remains,  until  he  b 
di8|K>ssessed,  and  then  no  further  than  actual  dispossession,  by  a 
trespasser,  who  cannot  acquire  a  constructive  possession,  which 
always  remains  with  the  title.  Hall  ^  others  vs.  Powell,  4  Serg. 
and  R.  Bep.  466.  4*  videBarr  vs.  Gratz's  heirs,  4  Wheat.  Rep.  222. 
Doe  ex  dem.  Arden  8f  al.   vs.  Thompson,  5  Cow,  Rep.  376. 

Actual  possession  or  entry  of  owner  is  not  necessary  where  there 
is  no  adverse  holding.  Lessee  of  Potts  vs.  Gilbert,  1  Journal  ofJu- 
risprwience  264«  266.  and  vide  Lewis,  Lessee  vs.  BeaU,  4  Har.  & 
McHen.  Rep.  488. 

In  order  to  support  even  a  writ  of  right,  it  is  not  necessary  to 
prove  an  actual  entry  under  title,  or  actual  taking  of  esplees,  a 
constructive  seisin  in  deed  is  sufficient.  6rreen  vs.  Liter  4"  others, 
8  Cranck*s  Rep.  229. 

The  construction  which  would  require  an  entry  into  lands^  by 
the  owner,  within  a  limited  time  after  the  title  accrued,  unless 
there  be  some  adversary  title  or  possession  to  be  defeated  by 
sQch  entry,  "  is  totally  inadmissible.  How  such  an  opinion  could 
"  have  been  entertained  is  unaccountable.  There  is  no  foundation 
*•  for  it" — Per  Marshall,  Ch.  J.  delivering  the  opinion  of  the  court^ 
in  Shearman  vs.  lrvine*s^  Lessee^  4  CrancWs  Rep.  369. 

In  an  action  of  ejectment,  it  was  held,  that  an  actual  entry  was 
not  necessary  in  any  case,  expect  to  avoid  a  fine.  Jctckson  ex  dem, 
Bronck  vs.  Crysler^  1  Johns.  Qis.  125. 

'*  An  entry  adverse  to  the  lawful  possessor  is  not  to  be  presumed. 
"  It  must  appear  by  proof.  In  this  case  it  is  found,  that  the  title 
**  of  the  heirs  was  not  disputed  by  any  of  the  settlers,  until  after 
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ed,  unless  he  can  account  foi*  it  under  some  of  the  exceptions 
allowed  by  the  statute. 

'*the  peace  of  1783.  The  statute  of  limitations  could  not  begin 
**  to  run.  until  the  possession  of  the  defendant  was  avowedly  held 
*'  in  opposition  to  the  rights  of  the  heirs,  and  the  tione  when  that 
"took  place  was  long  within  the  period  of  twenty  years."  Per 
CvRiAM.  Jackson  ex  dem,  Gansevoort  ^  al.  vs.  Parker^  3  Johns. 
Cba,  126. 

Lapse  of  time  will  never  bar  one  ont  of  possession,  excerpt 
where  there  is  one  holding  adversely.  Harhck  4*  at-  vs.  Jack- 
son, 1  Constit.  Rep,  136. 

For  the  statute  of  hmitutions  to  operate  as  a  bar,  the  possession 
must  be  adverse.    Morris*  Lessee  vs.  Van  Deren.  1  Dallas*  Rep.  67. 

Legal  seisin  carries  with  it  the  poftsedBion,  unless  there  be  ad- 
verse possession.  (Per  Sewall,  J.)  Proprietors  of  Kennebeck 
Purchase  vs.  Cb//,  1  Mass.  Rep.  484.  S.  P.  Proprietors  of  Kenne* 
hedi  purchase  vs.  Springer,  4  Ibid.  416. 

The  possession  of  a  part  of  a  tract  of  land  with  title  to  the 
whole,  18  the  possession  of  the  whole,  except  against  an  adverse 
possession  by  actual  enclosure  for  upwards  of  twenty  years.  Gib- 
son Vs.  Martin^  1  Har.  ^  Johns.  Rep',  546.  Proprietors  of  Kenne* 
heck  purchase  v^.  Springer t' 4  Mass.  Rep.  418. 

"in  this  country  there  is  no  necessity  for  ao  entry  until  anac- 
*'  tual  adverse  possession  commences,  and  that  actual  adverse  pes* 
'*  sJQSsion  must  be  continued  for  seven  years  without  entry  or  claim 
"on  the  other  side,  before  it  can  toll  the  Plaintiff's  right  of  entry. 
*'  The  contrary  doctrine  in  this  country  would  be  attended  with 
"  consequences  very  fatal  to  titles  for  land."  Den  ex  dem.  Park  vs. 
Cochran  4*  al.  1  Hayw.  Rep.  180.  ^  vide  Den  ex  dem.  Sladevs, 
Smith,  Ibid.  249.     Taylor  vs.  Buckner,  2  Marsh.  Rep.  {Ky.)  19. 

The  Plaintiff  in  ejectment  need  not  be  in  actual  possession  with- 
in seven  years :  if  hd  has  a  title  by  deed  or  grant,  he  has  a  con- 
structive possession  by  operation  of  law,  which  preserves  his 
right  of  entry,  until  it  be  destroyed  by  an  actual  adverse  posses- 
sion, continued  for  seven  year^  together  ;  if  he  has  never  seen  his 
land — if  he  has  not  entered  upon  if  for'  fifty  years,  his  title 
may  be  good,  if  hid  adversary  hath  not,  been  in  possession  for 
seven  years  continnally,  during  the  whole  time  with  a  colour  of 
title.     Young  vs.  Irwin,  2  Hayw  Rep.  11. 

"  Seisin  and  possog^ion  continue  in  the  owner,  until  he  is  disseis- 
^  ed ;  and  no  further  is  the  possession  lost,  than  of  that  of  which  he 
"  is  actually  disseised.  This  is  a  doctrine  of  law  familiar  to  those 
"  acquainted  with  its  first  rudiments.  Possession  and  the  right  are 
"  preserved  together.  The  rightfnl  owner,  in  presumption  of  law, 
"  is  in  the  constant  possession,  until  that  possession  is  adversely 
'^interrupted  and  exclusively  possessed  by  another."  Milter  i' 
ok  vs.  Shaw,  7  Serg.  ^  R  Rep.  142.  (per.  Duncaw  J.) 
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Thi«  statute  in  strictness  may  bp  considered  to  apply  only 
to  Uiat  species  of  property  whereon  an  entry  could  be  made ; 
but,  like  ejectment,  it  would  perhaps  be  extended  beyond  those 
limits. 

The  crown  Was  not  hound  V  any  of  thfe?e  statutes,  the  an- 
cient doctrine  being — '•^Nullum  tempus  occurrit  regi.*'  [2]     But 


Bot  io  the  case  of  Den  ex  dem.  Johnson  vs.  Morris  (S  Halstead's 
Rep.  6.  )  it  iras  beld,  that  the  lessor  of  the  plaiutiff.  in  an  action  of 
ejectment,  most  always  count  upon  and  shew  »  possession  of  tbe 
Land  within  tbe  time  to  which  the  right  of  ejntry  is  limited  :  viz. 
within  twenty  years  next  before  the  action  is  brought,  fiut  he 
need  not  siiew  a  possession  of  twenty  domplete  years,  oi^of  any 
other  number  of  years,  further  than  is  necessary  to  constitute  a 
full  and  peaceable  possession.  And  the  possession  to  be  proved, 
being  a  mere  matter  in  pats,  may  be  shewn  as  well  witliout  deed 
as  with  it ;  though  when  without  it,,  it  will  always  be  looked  upon 
with  greater  jealousy,  and  be  overcome  with  greater  ease. 

And  in  tbe  case  of  Clay  v9.^lm8ome  (1  Mnnf.  Rep,  455.)  'J^he  court 
.said,  "An  ejectment  is  a^possessory  action,  and  only  a  competent 
"  remedy  where  the  lessor  of  the  plaintiff  may  enter:  therefore  it 
"  is  always  necessary  for  the  pliiintiff  to  shew  that  his  lessor  had 
**  o  right  to  enter ;  by  proving  a-  possession  within  SO  years,  or  ac* 
**  counting  for  the  want  of  it  under  some  of  the  exceptions  allow- 
•♦ed  by  the  statute."  • 

But  the  same  Court  in  the  case  of  (May  vs.  White  4^  a/.  (1  Munf 
Rep.  162, 170)  said,  (Ti)cker,  J.  delivering  tht  opinion  of  the  Court.) 
'*  Upon  common  law  principles,  then.  I  am  of  opinion  that  an  ae* 
**  tual  entry  into  waste  and  unappropriated  Lands  granted  by  the 
<'  Commonwealth  is  not  necessary,  in  order  to  complete  the  paten- 
"  tee's  title  thereto ;  but  that  the  same  is,  upon  the  delivery  of 
"  the  Patent,  absolute  and  com plet^for  every  purpose  whatsoever, 
**  whether  to  maintain  an  action,  or  to  transmit  an  inheritance,  or 
*'  to  grant  the  same  by  Deed,  or  by  last  will  and  testament."-— & 
vide,  See  vs.  Greenlee^  6  Mmf.  Rep.  303. 

h  seems,  that  the  Statute  of  SI  Jac.  .1.  c.  16.  did  not  extend 
to  the  Province  of  Maryland — Lloyd's  Lessee  vs.  Hffnsley,  1  Har.  4* 

MeHen.  Rep.  28 Lee's  Lessee  vs.  Bladen  ^  al,  .Ibid  aO.-^Drane 

vs.  Ihdges,  Atd.  618. 

[i]  The  Statute  of  Limitations  does  not  run  against  the  Com* 
moowealth — Commonwealth  vs.  McGowan^  4  Bibb's  Rep.  62.— 4* 
vide  Kmnpis.  Commonwealth,  1  Hen.  ^  Munf  Rep,  85— JVtmmo'* 
Exori.  vs.  Commonwealth,  4  Jbtd.  67. 
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by  a  late  statute,  (a)  the  crowa  is  baned  from  recovering  any 
estate  or  hereditaments  (other  than  liberties  or  franchises) 
where  the  title  did  not  first  accrue  within  the  last  sixty  years.  [3] 

(«)  9  G.  in.  e.  16: 


The  GommoDWeaUh  cannot  be  desseised;  neither  does  the 
Statate  of  Limitations  ruD  against  the  Commonwealth — Chiles  vs. 
Calk,  4  Bibb*s  Rep.  554. 

The  maxim  nullum  tempus  occurrtt  regi  applies  to  the  State ; 
and  no  title  to  Lands  can  be  acquired  against  the  Slate,  by  the 
statute  of  limitations.  The  statute  of  limitations  cannot  bar  an 
escheat,  or  give  a  right  to  escheated  property. — Harlock  ^  ai  vs. 
Jacksotit  1  Constit.  Rep,  135.  (But  a  promissory  note  given  to  the 
Commissioners  of  the  Roads  or  even  to  the  Treasurer  for  the  use  of 
the  State  is  "  not  exempt  from  the'operation  of  the  statute  of  lim- 
itations." Treasurer  J  vs.  Exr,  of  Carmichael,  2  Rep,  Const  Court.  So, 
Car.. 206.) 

Possession  cannot  be  pleaded  against  the  Public,  uidess  it  is  im- 
memorial.    Allard^  al.  vs.  Lobau,  3  Martinis  Rep,  N.  S,  294. 

Statutes  of  Limitations  do  not  run  ^gainst  the  United  States. — 
Umied  States  vs  Hoar,  S  Mason's  Rep.  Ji  2. 

The  People  not  being  named  in  the  fifth  section  of  the  Act  for  the 
Limitation  of  Criminal  prosecutions  and  of  actions  at  law,  (Jv.  R.  L, 
184,  Sess,  24  Ch.  183)  are  not  bound  by  it  and  may  bring  a  personal 
action  at  any  time. — fht  People  vs.  QUbert^  18  Johns,  Rep,  227. — 
Wilcox  qui  tarn.  vs.  Fitch,  20  Johns.  Riep.  Alb. 

*'  No  laches  can  be  imputed  to  the  Government  and  against  it 
"BO  time  runs  so  as  to  bar  its  rights.''  StougkUm^al.  vs.  Baker 
4r  AL  4  Mass,  Rep,  628.  {Per  Parsons,  Gh.  J.  delivtring  the  opinion 
of  the  Court) 

"  The  Commonwealth  cannot  be  affected  by  the  Act  of  Limita- 
'Hions.  "Johnston,  vs.  Irwin,  3  Serg.  ^  R,  Rep.  292.  {Per  Tilgh- 
MAN,  <  H  J.  delivering  the  opinion  of  the  courtS 

A  Felo  de  se,  was  at  the  time  of  his  death,  tne  payee  and  holder 
of  a  promissory  note  after  hw  death,  the  crown  transferred  the  note 
to  the  plaintiff.  Held  ;  That  the  defendant's  plea,  [that  said  note 
became  due  and  payable  to  Felo  de  <e,  4*  Actio  nou  accrevit  «t,  infra 
sex  annos^]  did  not  shew  that  Felo  de  se  **  was  barred  by  the  statute 
**  at  the  time  of  his  death,  and  if  he  was  not  so  barred,  then  a 
*' right  vested  in  the  crown,  and  the  right?  of  the  crown  are  not 
"  barred  or  affected  by  the  statute.  The  crown  is  not  within  the 
"operation of  the  statute."  Lambert  vs.  Taylor  4r  aL  Exors.  fyc. 
4  Bam.  fr  Cress,  Rep.  138. 

[3]  By  the  Ist  section  of  the ,  Act  of  the  Legislature  of  the 
State  of  New- York,  entitled  *•  An  Act  for  the  Limitation  of  Crim- 
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^And  also  eccle8iastical(a)  persons  are  not  bound     [  *19  ] 
by  any  of  the  statutes  of  limitations,  because  it  would 
be  a  side-vrind,  to  evade  the  statutes  made  to  prohibit  their  aliena- 
tions.   With  these  exceptions,  it  applies  to  all  persons  capable 
of  a  right  to  enter. 

Itnins  immediately  on  a  po88e:»siop  adverse  to  the  true  owner's 
title,  [  1  ]  and  after  twenty  years  takes  away  his  right  of  posses- 
sion, and  confers  a  positive  title  to  the  defendant ;  for  although 
Lord  Raymond  reports  it  to  have  been  held  in  the  case  of  Read-' 
ing  against  fiai0<lem£,(6)  that  the  statute  oflimitations  does  not  bar 
a  man  but  where  there  is  an  actual  disseising  ;•  and  by  Salkeld,(c) 
that  the  statute  never  runs  against  a  man  but  where  he  is  actu- 
ally ousted  or  disseised ;  the  court  must  have  considered  the 
terms  ouster  and  disseisin  as  synonymous,  and  used  them  in- 
differently, otherwise  that  was  not  the  true  construction  of  this 
statute. 

8eisin,(d)  in  its  genuine  meaning,  denotes  the  completion  of 
that  investiture,  by  which  the  tenant  was  admitted  into  his  free- 

(a)  Comp.  Ineumb.  42B.      (6)  Ld.  lUym.  89.    (e)  Salk.  428,     {d)  1  Burr.  197. 
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inal  Prosecutions  and  of  Actions  at  Law;"  passed  8th  Aprfl, 
1801,  (1  R.  L.  184)  AU  suits  by  the  State,  "  for  or  in  respect  to 
<*  any  lands,  tenements  or  hereditaments,  other  than  liberties  or 
"  franchises,  or  the  issues  or  profits  thereof,"  are  limited  to  forty 
years. 

K  constructive  possession  of  lands  under  colour  of  title,  for  twen- 
ty*one  years,  under  known  and  visible  boundaries  or  lines,  will  Dot 
bar  the  right  of  entry  under'the  State. — Nor  will  iheadual  posses- 
sion for  twenty-one  years  of  different  parts  of  the  lands  covered  by 
colour  of  title,  by  purchasers  from  him  to  whom  the  colour  of  title 
was  made,  a^'all  him  as  to  the  parts  of  the  lands  not  sold  and  actu- 
aUy  possessed.  For  thoy  are  distinct  tracts,  held  by  different  per- 
sons in  different  rights.  Boe  ex  dem.  CUnUm  Sf  al,  vs.  Herrings  1 
Murpk.  Rep,  414. 

[Ij  Vide  note  A.  in  the  appendix :  where  all  the  American  au- 
thorities, and  the  late  English  decisions,  on  the  subject  of  ^'  adverse 
j^sussipn"  are  collected  and  arranged. 
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hold.  [  2  ]    And  disseiBin,  therefore,  must  mean,  some  w«y  or 


[2]  Seisin,  as  above  defined^  could  only  be  applicable  io  feudal 
tenures  ;  nor  h  such  definition  sufficiently  broad,  to  extend,  in  all 
cases,  even  to  them- 

The  definition  given  by  Lord  Mansfield,  in  Taylor  ex  dimiss. 
Aikyvis  vs.  Horde  4r  al.  (1  Burr.  Rep.  107  ^  and  from  which  the  de- 
finition in  the  text  is'  abridged,  is  in  the  following  words  : 

^'  Seisin  is  a  technical  term  to  denote  the  completion  of  that  in- 
'*  vestiture,  by  which  the  tenant  was  admitted  into  the  teaore  ; 
'(  and  without  which  no  freehold  could  be  constituted  or  pass. 
<*  Sciendum  estfeudum,  sine  ijivestiiurOt  nulla  modo  constitui  posse?* 

From  this  definition,  it  is  apparent  that  fetttii,  as  above  defined, 
could  never  exist  .|vherB  lands  were  held  in  pure  allodium ;  wnd  of 
course,  that  there  6ould  be  no  seisin^  technically,  of  the  greater 
part  of  the  land  in  the  state  of  New-York  ;  for  by  the  6th  section  of 
the  statute  of  that  state,  entitled  "  An  act  concerning  tenures^** 
passed  20tfa  Febrpiiry,  1787,  it  is  enacted,  *'  That  the  Aeaure  upon 
**  all  gifts,  grants,  and  r^onxeyances  heretofore  made  or  hereafter  to 
*'  be  m.'ide,  of  any  manors,  lands,  tenements  or  hereditaments,  of 
'*  any  estate  of  inheritance,  by  any  letters  patent  under  the  great  seal 
**  of  this  state,  or  in  any  other  manner,  by  (he  people  of  this  state, 
^*  or  by  the  commissioners  of  forfeitures,  shall  be  and  remain  alio- 
"  dial,  and  not^ettdal,  and  shall  forever  hereafter  be  taken  and  ad* 
'^  judged  to  be  and  continue  in  free  and  4>ure  allodium  only." 

And,  what,  it  may  ht  asked,  constituted  Seisin  in  lands  in  Eng- 
land, prior  to  the  introdqctioo  o£  Feuds,  at  the  Norman  conquest  1 

In  the  case  of  Green  vs.  Liter  ^  others,  (8  Cranch*s  Rep.  244, 
246,  246^)  where  the  important  question  in  the  cause  was.  What 
GOBriitnted  Seisin  ?  Story,  J.  in  delivering  the  opinioD  of  the  su- 
preme court  of  the  Uftitod  Stales,  thus  expressed  himself.: 

"  It  is  wetU  known  that  in  ancient  times,  no  deed  or  charter  was 
^'  necearary  to  convey  a  fee  simple.  The  title,  the  full  said  per- 
'*  feet  dominion,  was  conveyed  by  a  mere  livery  of  seisin  in  the 
<<  presence  of  the  vicinage.  It  was  the  notoriety  of  thils  ceremo- 
'*  ny,  performed  in  the  presence  of  his  peers,  that  gave  the  tenant 
<*  his  feudal  investiture  of  the  inheritance.  Deeds  and  charters  of 
"  teoffment  were  of  a  later  age  ;  and  were  held  not  to  comrey  the 
'*  estate  itself,  but  only  to  evidence  the  nature  of  the  .conreyaDce. 
"  The  solemn  act  of  livery  of  seisin  was  absolutely  necessary  to 
^  produce  a  perfect  title,  or  as  Fleta  calls  it,  juris  et  seisiwB  con- 
''jtmcUo." 

"  If  then  an  actual  seizin  or  seizin  in  deed,  be  necessary  to 
*'  be  proved,  it  becomes  material  to  enquire  what  constitutes 
**  sndi  a  seizin.  It  has  been  supposed,  in  argumebt,  that  an  ac- 
"  tual  entry  under  title,  and  perception  of  esplees  were  necessary 
"  to  be  proved  in  order  to  shew  an  actual  seiziq.     But  this  is  far 
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other,  tumiiig  the  tenant  out  of  his  tenure,  and  usurping  his 
place  and  feudal  relation.  [  3  ] 

<'  from  being  true,  even  at  tb^  common  laiv.  Tbere  are  cases  in 
"  which,  there  is  a  constructive  seizin  in  deed,  wbich  is  sufficient 
"  for  all  the  purposes  of  action  in  legal  intendment.  In  Hargrane*s 
"  note,  3  Co.  Litt  24.  [29]  a,  it  is  said,  that  an  entry  is  not  a!* 
'*  ways  necessary  to  give  a  seizin  in  deed ;  for  if  the  land  be  in 
"  lease  for  years,  curtesy  may  be  without  entry  or  even  receipt  of 
'*  rent.  The  same  is  the  doctrine  as  to  seizin  in  a  case  ofpotseisio 
<<  frairis,  8o  if  a  grantee  or  heir  of  several  parcels  of  land  in  the 
'^  same  county  enter  into  one  parcel  in  the  name  of  the  whole, 
«*  where  there  is  no  conflicting  possession,  the  law  adjudge?,  him 
*' in  the  actual  seizin  of  the  whole.  Litt  s.  417.  418.  In  like 
«<  manner,  if  a  man  have  a  title  of  entry  into  lands,  but  dare  not 
<*  enter  for  fear  of  bodily  harm,  and  he  approach  as  near  the  land 
*'  as  he  dare,  and  claim  the  land  as  his  own,  he  hath  presently,  by 
'*  such  claim,  a  possession  and  seiziii  in  the  land,  as  well  as  if  he 
"  had  entered  in  deed.  Litt  s.  419.  And  liviog  within  view  of 
^'  the  land  will,  under  circumstances,  give  the  feoffee  a  sezin  in 
"  deed  as  effectually  as  an  actual  entry.  There  are,  therefore, 
**  cases  in  which  the  law  gives  the  party  a  constructive  seizin  in 
"  deed.  They  are  founded  upon  this  plain  reason,  that  cither  the 
*'  claim  is  made  sufficiently  notorious  by  an  actual  entry  into  part, 
**  of  which  the  vicinage  can  take  notice.  Or  the  party  has  done  all 
*^  that  under  the  circumstances  of  the  case,  he  was  bound  to  do. 
^  Lex  non  eogit  sen  ttd  vana  aut  impossibilia.  The  same  is  the  re- 
"  suit  of  coveyances,  deriving  their  effect  under  the  statute  of 
^'uses;  for  there,  without  actual  entry  or  livery  of  seizin,  the 
*'  bargainee  has  a  complete  seizin  in  dieed.  Com,  Dig.  Uses^ 
"  [B*l.]  p.]  Cro.  Eliz.  4Q.—\  Cruue's  Dig.  12.— SAep.Tott^rA.  223, 
*«  &c.    Harg.  Co.  Litt.  271  note." 

Lord  Coke  says,  '*  And  in  the  case  of  a  devise  by  will  of  lands 
**  whereof  the  devisor  is  seised  in  fee,  the  freehold  or  interest  in 
"  law  is  in  the  devisee  before  he  doth  enter,  and  in  that  case  no** 
'*  thing  (having  regard  to  the  estate  or  interest  devised,)  descend- 
**  e^h  to  the  heir.*'  1  Co.  Litt.  Ilia.  This  doctrine  is  recogaiz« 
ed  an^  confirmed  in  Gay  vs.  White  ^  Al.  1  Munf.  Rep.  1 72. 

Now  in  such  eases  as  those  above  mentioqed,  what  constitutes 
*'  the  completion  of  the  investiture  hy  which  the  tenant  wias  admitted 
«*  into  the  tenure.^'  ? 

'*  According  to  Lord  Holt,  (1  Scdk.  246.)  a  b<ire  entry  on  anotb- 
"  er,  without  an  expulsion,  makes  such  a  seizin  only,  that  the  law 


[3]  It  must  be  obvious,  that  where  *' feudal  relations'*  do.  not 
eiust,  either  actually  or  impliedly,  the  definition  given  in  the  text 
cannot  be  applicable. 
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,  It  is  obvious  how  a  man  may -visibly  be  the  copyholder  or 
customary  freeholder  defacto^  in  prejudice  of  the  rightful  tenant: 


*'  will  adjudge  him  in  possession  thai  has  the  right.  This^court 
"  has  frequently  recogni^^ed  the  same  rule,  that  an  entry  not  ap- 
"  pearing  to  be  hostile,  was  to  be  con-iidered  an  entiy  under  the 
''  title  ot  the  true  owner."  Smith  ex  dem.  Teller  ^  AL  vs.  Burtis 
^  AL  6  Johns.  Rep.  £18.      (per  Kent,  Ch.  J.) 

The  extent  of  an  execution  on  lands  gives  the  creditor  an  ac- 
tual seizin  of  the  lands.     IVytnan  vs.  Bridgen^  (4  Mofi,  Rep.  160.) 

The  extent  of  an  execution  upon  land  not  belonging  to  the 
judgment  debtor  gives  no  seizin  thereof  to  the  creditor.  BoU  vs. 
Bumell,  9  Mass.  Rep.  96.  Same  vs.  Same,  1 1  Ibid.  163  Gore  vs. 
Brazier,  3  Ibid.  639. 

*<  Although  there  may  be  a  concurrent  possessions  there  cannot 
be  a  concurrent  seizin  of  lands."  Langdon  vsf  Potter  ^  Al  3 
Mass.  Rep.  219.  (per  Pausons,  Ch.  J.  delivering  the  Osainion  of 
the  Court)  Proprietors  of  Kennebeck  Purchasevs.  Cau,  1  M€is8. 
Rep.  488. 

"  In  every  ca^se  of  a  mixed  possession,  the  legal  seizin  i^  accord- 
*^  ing  to  the  title."  Codman  ^  AL  vs.  Winslota,  10  Mass.  Rep^ 
151.     Commonwealth  vs.  Dudley,  Ibid.  408. 

The  seizin  of  lands  belonging  to  the  Indian  tribes  is  in  the  Sove- 
reigns, and  the  Indians  are  mere  occupants.  Jackson  ex  dem- 
Sparkman  vs.  Porter^  1  Paine*s  Rep,  457.  Johnsoti  vs.  Afcj&t- 
tosh,  8  Wheat.  Rep.  68^8,  592,  595,  696.  Fletcher  vs.  Peck,  6 
CrancKs  Rep.  142.  S^  vide  Cocke's  Lessee  y^.  Dotson  Sf  AL  1 
Ten.  Rep.  169. 

In  the  case  of  The  Proprietors  of  township  Number  Six  vs. 
Jones,  (12  Mass.  Rep.  337.)  Parker,  Ch.  J.  delivering  the 
Opinion  of  the  Court,  said,  **  But  their  [the  Demandants' ]*tiile 
*'  commenced  in  1762,  by  thegrant  of  the  Provincial  Legislature : 
*'  which,  although  depending  upon  the  approbation  of  the  Crown, 
'*  which  was  never  obtained,  conveyed  a  seizin  to  the  Proprietors; 
"  and  the  resolves  of  the  Legislature  after  the  revolution,  both  in 
"  terms  and  leg^l  effect,  amounted  to  a  confirmation  of  a  defeasi- 
"  ble  title  before  existing." 

In  the  case  oi  Adams  vs  Frothingham,'(S  Mass,  Rep.  352.  363.) 
the  tenant's  counsel  insisted  at  the  trial  the  demandant's  ancestor 
could  have  been  seized  of  the  flats  [pari  of  the  demanded  pre* 
mises"]  only  as  they  in  fact  existed  at  his  death,  and  that  none 
which  had  been  made  by  Alluvion  could  be  recovered  by  the  pre- 
sen  demandant,  who  counted  not  on  her  own  seisin,  but  only  on 
the  seisin  of  her  Ancestor.  But  the  Judge  directed  the  jury  that, 
if  the  Ancestor  were  seised  of  the  flats  within  sixty  years,  what- 
ever increase  there  had  been,  rightfully  accrued  to  the  demandant 
as  his  heir.  The  jury  found  a  verdict  for  the  demandant,  and  the 
tenant,  upon  a  bill  of  exceptions,  moved  for  a  new  trial ;  but  the 
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It  is  obvious  too,  thai  usurping  such  copyhold  or  customary 
tenure,  is  a  different  fact  from  a  naked  possession  or  occupa* 
tionofthelaDd. 

^IKsseisin  was  a  complicated  fact,  and  differed  from      [  *90  ] 
dispossessing.    The  freeholder  by  disseisin  differed 
from  a  possessor  by  wrong.  [  1  ]     Bracton,  c.  2.  de^srisa^o- 

Court  Heldy  That  whatever  increase  happened  from  natural  causes, 
or  from  an  union  of  natural  and  artificial  caases,mu8t  be  to  the  benefit 
of  him  who  owned  the  fiats  to  which  the  increase  was  attached  ; 
they  said  '^ This  increase  is  of  necessity  gradual  and  imperceptible. 
'*  No  man  can  fix  a  period  when  it  began.  No  testimony  can  mark 
"  the  exact  margin  of  the  channel  on  any  given  day  or  year.  The 
**  ancestor  being  seia^ed  of  the  estate^  of  which  all  the  flats  now  de- 
. "  manded  are  part,  and  having  the  right  by  law  to  all  such  addi- 
'^  tions  as  should  be  made  by  the  gradual  retiring  of  the  waters* 
<^  he  must  be  supposed  to  have  been  seized  of  all  which  now  ex- 
"  iats,  for  no  one  can  shew  any  parcel  of  which  he  was  not  seiz* 
*'  ed.  We  think  the^Opinion  of  the  Court,  delivered  at  the  trial* 
'*  r^ht  on  this  point." 

"  The  law  upon~this,subject 'seems  to.be  very  v\i  ell  settled,  when 
^*  a  man  is  once  seized  of  land,  his  seizin  is  presumed  to  continue. 
^*  until  a  disseisin  is  proved.  When  a  man  entefs  on  land  claim- 
"  ing  a  right  or  title  to  the  same,  and  acquires  a  seizin  by  his  en- 
"  try,  his  seizin  shall  extend  to  the  whole  parcel,  to  which  he  has 
"  right ;  for  in  this  case  an  entry  on  part  is  an  entry  on  the  whole." 
Proprietors  of  the  Kenneheck  purchase  vs.  Springer,  4  Mass,  Rep.  417, 
418.  {^er  Parsons,  Ch.   J.   delivering  the  Opinion  of  the  Court.) 

^'  It  is  also  well  settled  that  where  there  is  evidence  of  a  law- 
"  ful  titJo  accompanied  with  seisin  and  possession,  it  is  presumed 
'<  to  continue  in  the  lawful  owner,  and  his  heirs  and  assigns,  until 
«  an  actual  ouster  and  disseisin  shall^be  proved."  Brimmer  vs. 
The  Proprietors  of  Long  Wharf,  6  Picker.  Rep.  136.  (per 
Putnam,  J.  delivering  the  Opinion  of  the  Court) 

[1]  But  the  Disseisor  is  a  **  possessor  by  wrongs'*  his  possession 
is  not  only  heldy  but  was  originally  acquired  hj  wrong. 

*'  Disseisin  is  an  estate  gained  by  wrong  and  injury ;  and  therein 
it  differs  from  dispossession  which  may  be  by  right  or  Wrong. 
This  18  the  uniform  language  of  the  best  authorities  from  the  time 
of  Uultton,  {Litt.  s.  279.  Co.Litt.  3.  b.  18  b.  163  ft.  181.  o.  Cro. 
Joe.  686.1  Salk.  246.  n  2.  1  Burr.  109.")  P^r  Ke^it,  Ch.  J.  de- 
livering the  Opiniofi  of  the.  Court  in  Smith  ex  dem.  Teller^  Al.  vs. 
BurHsSf  Al  6  Johns.  Rep,  217.'  Doe  ex  dem.  Arden  4*  Al  vs. 
Thompson^  6  Cow.  Rep.  374. 
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ree  Disseysitucj  fo.  160.  pute  many  cases  of  possession  wrong- 
fully taken,  which  he  calls  intrusion ;  because  there  is  no  dis- 
seisin :  '^  Possessio  quas  nuda  est  omnino^  et  sine  aliquo  PCftimitUiOf 
qwz  dicUur  tn(rtcrio.^'  Festimenlois  seisin,  investiture ;  (from 
whence  the  Saxon  word  Vest ;)  a  naetaphor  the  feudists  took 
from  clothing :  by  which  they  meant  to  intimate,  ^^  that  the  na- 
ked possession  was  clothed  with  sfolemnities  of  the  feudal  te- 
nure. 

After  the  assise  of  novel  disseisin  was  introduced,  the  legisla- 
ture, by  many  acts  of  parliament,  and  the  courts  of  law,  by  lib- 
eral constructions  in  furtherance  of  justice,  extended  this  reme- 
dy, for  the  sake  of  the  owner,  to  every  trespass  or  injury  done 
to  his  real  propn^-;  i^  by  bringing  his  assise,  he  thought  fit  to 
admit  himself  disseised. 

Littleton,  who  wrote  long  after  the  remedy  by  assise  was  en- 
larged, and  speaks  of  disseisins^vith  an  eye  to  that  remedy,  de- 
fines disseisin  [  2  ]  with  an  &c.(a)    Where  a  man  enters  into 

(a)  Litt  fee.  2^9. 


[2]  '*  A  mere  entry  upon  another  is  no  Disseisin,  unless  it  be 
*' accompanied  with  expulsion,  or  Ouster  from  the  freehold."— 
Smith  ex  dem.  Teller^  A!,  vs.  Burtis  ^  Al  6  Johns,  Rep,  217  fper 
Kekt,  Cb.  J.  delivering  the  Opinion  of  the  Court.)  Doe  ex  dem, 
Arden  <J-  At,  vs.  Thompson,  5  Cow.  Rep  374  (per  Woopworth.  J. 
deliverir^  the  Opinion  of  the  Court.)  Jackson  ex  dem.  Van  AUn  vs. 
Rogers^  1  Johns.  Cas.  36.  $•  vide  Jackson  ex  dem,  Hardenbergh  ^  Al. 
vs.  Sckoonmaker,  4  Johns,  Rep.  390. — Simpson  <S-  Al.  vs.  Shannon's 
Heirs  fi  Marsh.  Rep.  (Ky.)  463.  Norcross^  Executrix  vs  Widgerjf.Z 
Mass.  Rep.  508 — Jackson  ex  dem.  June,  vs.  Raytnond,!  Johns.  Cos. 
86  {note!) 

**  A  peaceable  entry  upon  Land,  apparently  vacant,  famishes, 
''per  «e,  no  presumption  of  wrong."  6  Johns.  Rep,  218. — 5  Gw. 
Rep.  $74. 

The  Disseisor  is  "  bound  to  shew  his  tortions  seisin  affirma- 
tively."    5  CoTv.  Rep.  374.-6  Johns,  Rep.  118. 

YJliere  the  entry  is  congeabU,  it  cannot  work  a  Disseisin.  Ri' 
card  vs.  WUliams  *  Al.  7  Wheat.  Rep.  107.  6  Johns.  Rep.i\ 8.  Hig- 
ginboiham^Al  vs.  Fishback,  f  Marsh,{Ky.)  Rep.Sm.  6  Johns.  Rep. 
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lands,  Of  tenemeDts,  (where  his  entry  is  not  congeable,)  and 


218 — 5  Cow,  R€p.  374.  Jackson  ex  demi  Fan  Alen^  vs.  Rogers,  1 
Johns.  Cas.  37«  47.  Jackson  ex  dem.Junevs.  Raymond  Ibid,  86.  (t» 
note.)  ^  vide  Brown  vs.  Porter,  10 Akus.  Rep,  100. 

'*  it  has  been  decided  iaoQr  Courts,  that  to  constitate  a  Disseis* 
"  in,  oj>oo  which  a  desoeot  may  be  cast,  it  must  be  commenced  by 
'^  wrong,  and  founded  on  an  ouster  of  the  true  owner.  There 
"must  be  a  Disseisin  in  fact.''  5  Cow.  Rep,  374.  6  Johns,  Rep, 
216.  7  fVheat.  Rep,  107. 

'*  Tbe  Law  will  never  construe  a  possession  tortious  unless  from 
'^necessity.  On  the  other  band,  it  will  consider  every  possession 
"lawful,  the  commencement  and  continuance  of  which,  is  not  pro- 
"  ved  to  be  wrongful."  Ricard  vs.  Williams^  AL  7  Wheat,  Rep. 
107 — (per  Story,  J.  delivering  the  Opinion  of  the  Court)  Sed 
vide  Den  ex  dem^  Clark  vs.  Lane,  1  Penn,  Rip.  417,  Contra,  {nt 
semble,) 

There  cannot  be  an  actuiU  ouster  of  a  Reversion. — Doe  ex  dem, 
Truscoit  vs.  Elliot,  1  Baru^  and  Aid,  Rep.  86. 

If  A.  be  tenant  of  the  freehold,  and  B.  tortiously  enter  npon, 
and  turn  the  sub-tenant  of  A.  out  of  possession,  claiming  the  land 
as  his  absolute  property ;  and  he,  or  those  claiming  under  him, 
continue  to  hold  the  same,  by  actual  adverse  possession,  until  the 
death  of  A.,  this  is  an  actual  disseisin  of  A. — Davis  ^  Ux  vs.  Aktr' 
tin,  3  Munf.  Rep.  286. 

Tenant  for  life  levied  a  fine,  and  after wardd  devised  the  preafti- 
ses,  and  died  seised ;  the  Devisee  (the  Defendant  in  Ejectment,) 
entered  and  continued  in  possession ;  and  his  counsel  contended 
that  this  case  fell  within  the  definitions  of  a  Disseisin  which  had 
been  referred  to  from  Littleton  and  Lord  Coke,  But  Lord  £ller« 
BOROUGH,  Ch.  J.  answered  him,  thus :  "  All  tbe  Defioitions  id- 
"  elude  an  Ouster  of  the  tenant,  a  wrongful  putting  of  him  out : 
"and  there  lies  your  difficulty  :  there  is  an  entry  of  the  one  party, 
*'  but  what  Ouster  or  putting  out  of ^ the  other  is  there  ?"— WT/- 
liaans  Lessee  of  Hughes  4*  Ux.  vs.  Thomas,  12  Easfs  Rep*  141,  162. 

In  the  Case  of  The  Proprietors  of  the  Kenneheck  purchoH  vs. 
Springer  (^4  Mass,  Rep.  418.  419.)  Parsons,  Ch.  J.  deliverisig  the 
Opinion  of  the  Court,  said :  *'  When  a  man  not  claiming  any  right 
"  or  title  to  the  Land  shall  enter  on  it,  he  acquires  no  seisin,  but  by 
"  the  Ouster  of  him  who  was  seized,  and  he  is  himself  a  Disseizor. 
"To  constitute  an  Ouster  of  him  who  was  seized,  the  Disseizor 
*'  must  have  the  actual  exclusive  occupation  of  the  Land,  claiming 
**  to  hold  it  against  him  who  was  seized,  or  he  must  actnally  turn 
<<  him  out  of  possession.  When  a  Disseizor  claims  to  be  seized  by 
'<  bis  entry  and  occupation,  his  seizin  cannot  extend  farther  than 
**  his  actual  exclusive  operation ;  for  no  farther  can  the  party 
''  seized  be  considered  as  ousted :  foi*  the  acta  of  a  wroDgdi>er 


: 
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ousteth  him  which  hath  the  freehold,  &c.  the  comment  says, 


*'  must  be  construed  strictly,  when  he  claims  a  benefit  from  his 
'*own  wrong." 

"  On  considering  the  evidence  we  are  satisfied  that  the  De- 
'*  mandants  were  not  disseized  until  1792,  by  the  entry  of  the 
"Tenant :  that  the  running  ruund  the  La'nd  by  a  Surveyoi,  and 
*' marking  the  lines,  by  the  direction  of  one  who  claim's  no  title  to 
''the  Land,  is  not  such  an  exclusive  occupation  of  the  Land  as  can 
"amount  to  an  Ouster  or  Disseizin  of  the  Demandants.  Neither 
''  can  the  occasional  cutting  of  the  grass  on  the  meadow  by  Sprin- 
*'  geff  who  does  not  appear  to  have  claimed  the  land,  amount  to 
"disseizin." 

"  To  constitute  a  disseizin  of  the  Owner  of  uncultivated  Lands, 
"by  the  entry  and  occupation  of  a  Party  not  claiming  title  to  the 
"Land,  the  occupation  must  be  of  that  nature  and  notoriety,  that 
''the  Owner  may  be  presumed  to  know,  that  there  is  a  possession 
"of  the  Land  adverse  to  his  title:  otherwise  a  man  may  be  dis- 
*' seized  without  his  knowledge,  ard  the  Statute  of  Limitations 
"  may  run  against  him,  while  he  has  no  ground  to  believe  that  his 
"seizin  has  been  interrupted." — ^  Vide  Watrovsvs.  Southworth^  5 
Cbftft.  jRcp.  305,  311. 

Where  one  enters  upon  land  under  a  Deed  duly  acknowledged 
and  recorded,  he  acquires  a  freehold  either  by  right  or  wrong:  if 
by  wrong,  it  is  an  actual  disseizin  of  all  claiming  the  land  under  a 
different  title. — Higbte  <J*  Al,  vs.  Rice.  5  Mass  Rep.  344. 

An  entry  on  land -under  a  Deed  recorded,  and  payment  of  taxes, 
is  no  evidence  of  a  Disseisin  of  the  true  owner,  unless  the  person 
who  entered  has  continued  openly  to  occupy  and  improve  it. ^—Little 
vs.  Megquier,  2  GreenL.  Rep.  1 76. 

"  After  a  Mortgage,  if  the  Mortgagor  remains  in  possession,  it 
"is  not  a  disseizin  of  the  Mortgagee."^ — Gould  vs.  J^e'xman.Q 
Mass.  Rep.  241  (^per  Parsons,  Cb.  J,  delivering  the  opinion  of  the 
Ckfurt.) 

To  constitute  a  disseisin,  the  possession  of  the  Disseisor  must 
have  be^  adverse  to  the  title  of  the  true  owner ^  as  well  as  open, 
notorious,  and  exclusive. — Ldtile  vs.  Libby,  2  GreenL  Rep.  242. 

Where  one  had  driven  piles  in  the  ground  which  was  covered 
by  a  Mill  pond  belonging  to  another,  and  had  erected  and  main- 
tained buildings  on  the  said  piles  for  sixty  years,  the  water  flowing 
between  the  piles,  it  was  held  to  constitute  a  Disseizin  of  the  Ow- 
ner of  the  Mill-pond,  and  he  was  barred  of  his  right  to  the  land  so 
occupied. — Boston  Mill  Corporatimi  vs.  Bulfinch,  6  Mass.  Rep.  229. 

If  a  man  enters  upon  land  under  a  Deed  duly  registered,  though 
from  one  having  no  legal  title  to  the  land,  and  has  a  visible  pos- 
session, occupancy,  and  improvement  of  only  a  p^t  of  it,  such 
occupation  and  improvement,  unless  controlled  by  other  facts,  is  a 
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^  finery  entry  is  no  disseisin,  unless  there  be  an  ouster  of  the 


disseisin  of  the  true  owner,  as  to  the  whole  tract ; — because  the 
extent  and  nature  of  bis  claim  may  be  known  by  inspection  of  the 
public  Registry  ;  for  the  6tb  Section  of  the  Act  of  Limitation,  of 
Maine,  Ch.  2.  was  enacted  to  abolish  the  distinction  existing  be- 
tween a  possession  under  a  Deed  recorded,  or  a  possession  without 
such  title. — Proprietor i  of  Kenneheck  purchase  vs.  Laboree  ^  AL  2 
Greenl.  Rep,  275  4*  vide  S,  P.  LiUle  vs.  Megayxer,  Ibid  176. 

In  the  case  of  Pray  vs.  Pierce,  (7  Mass,  Hep.  381.  383,)  The 
tenant  read  in  evidence  a  Deed  from  one  James  Witherill^  a  Col- 
lector of  Taxes,  to  one  Charles  CZark,  dated  October  18th,  1791, 
duly  executed  and  recorded  December  15th,  1792,  wherein  for 
the  consideration  of,  d&c.  the  said  Collector  granted,  6&c.  the  de- 
manded premises  in  fee,  saving  to  the  owner  the  right  of  redeem- 
ing the  same. 

There  was  no  evidence  that  the  said  collector  had  conformed 
to  the  requirements  of  the  law,  in  relation  to  the  sale  of  the  land ; 
Clark,  under  colour  of  the  said  conveyance,  fenced  the  land  and 
depastured  his  cowk  upon  it';  he  demised  it  by  parol  to  the  tenant. 
Pierce^  who  occupied  it,under  the  said  demise  from  the  year  1798, 
to  the  time  of  trial,  at  October  Term,  1810. 

The  Demandant  showed  a  regular  chain  of  title  to  the  demand- 
ed premises,  by  sundry  conveyances  (commencing  in  the  year 
1779)  down  io.  Ivory  Hovey ;  and  also  a  Quit-claim  Deed,  dated 
February  1st,  1793,  duly  executed,  and  recorded  June  24th,  1794, 
wherein  the  said  Hovey  in  consideration,  d&c.  conveyed  the  de-* 
manded  premises,  together  with  other  parceb  of  land  to  the  De- 
mandant, Pray.  •  j 

On  the  trial  a  verdict  was  rendered  for  the  Demandant^  and  up- 
on a  motion  for  a  new  trial  upon  Exceptions  taken  by  the  tenant, 
the  CouAT  said — ^'  Another  exception  is,  that  at  the  time  when 
'^  ^ovey  conveyed  to  Pray,  the  Demandant,/fo9ey  was  disseized  by 
"  Clark  J  under  whom  the  tenant  claims. 

'^  This  objection  must  depend  upon  the  facts  which  are  in  the 
''  Case.  From  Hardison's  testimony  it  is  evidence,  that  he  had  the 
'*  care  of  the  land  for  Hovey ,  until  he  understood  that  Hovey  had 
'*  made,  a  conveyance  of  it  to  the  Demandant.  To  control  this 
*'  testimony,  the  tenant  has  produced  to  us  testimony  that  Oarib, 
"  previous  to  the  conveyance  from  Hovey  to  the  Demandant,  had 
"  under  color  of  the  Collectors  conveyance  to  him,  fenced  the 
*']and,  and  depastured  his  cows  upon  it.  But  there  was  no  evi- 
"  dence  that  Hovey  had  any  notice  of  these  acts  of  Gark.  Un- 
'<  questionably  had  Clark  had  a  good  title,  and  had  he  under  that 
"  title  done  those  acts,  it  would  have  been  good  evidence  of  a 
'*  legal  seizin  in  him.  But  as  nothing  passed  by  the  Collector's 
"  deed  to  him,  those  acts  of  his  tnust  be  deemed  to  be  trespas* 


r 


CH.  2,]  JRigfU  of  Entry. 

freehold.'^    And  Co.  Litt.  153.  eay^,  ^Disseisin  is  pattiii|;  a 


'*se9.  Bot  they  cannot  amount  to  an  Ouster  of  Hooey ^  until 
"  evidence  that  Havey  had  notice  of  them.  Otherwise  a  private 
'*  act  of  trespass  on  the  soil  of  another  might  be  evidence  of  an 
'*  Ouster,  without  any  knowledge  on  the  part  of  the  owner  of  the 
"land.  This  notice  maj  be  proved  either  by  direct  evidence 
"  of  the  fact ;  or  the  Jury  may  presume  it  from  circumstances 
'*  in  evidence ;  as  when  it  is  proved  that  the  Owner's  Cattle 
*'  have  been  turned  off  tbe  land,  or  his  servant's  refused  an  en- 
'*  try,  d&c. ;  or  a  continuance  of  the  trespass  for  a  long  time  is 
'*  shewn,  when  the  Owner  or  his  Agent  lives  in  the  neighbour* 
"hood.  But  whatever  may  be  the  evidence  of  this  notice,  it 
**  is  a  fact  to  be  found  by  the  Jury,  and  the  Couft  cannot  pre- 
'^sumo  it  And  as,  in  tho  case  before  us,  this  notice  is  not 
'*  stated  as  a  fact  proved,  Hovey  must  be  considered  as  seiz- 
*'  ed?  at  the  time  of  his  conveyance  to  the  Demandant :  and 
**  80  this  objection  fails." 

In  the  case  of  Small  vs.  Procter  (15  Masz,  Rep,  498)  Wilde 
J.  delivering  the  Opinion  of  the  Courts  said — *'  Whatever  ma]^have 
'*bcen  the  ancient  doctrine  of  disseizin,  in  relation  to  feudal 
"  tenures,  it  has  ever  been  held  in  this  State,  that  an*  entry  on 
''  vacant  or  uncultivated  land,  by  one  claiming  to  hold  it,  hav- 
"  ing  no  right,  and  without  permission  of  the  Owner,  accompani- 
**  ea  with  occupation  or  open  visible  possession,  is  sufficient  to 
*<  constitute  a  disseisin.  'This  principle  has  been  too  frequent- 
"ly  recognized  to  be  now  controverted.  (4  Mass,  Rep.  416. — 
''6  Mass.  Rep.  229.— 14  Mass.  Rep,  200.) 

^'  Disseizin  does  not  necessarily  imply  n  forcible  entry,  or  an  actu- 
"  al  ouster  by  vioUnce  or  fraud:  for  in  cases  of  vacant  possessions, 
^'a  simple  tortious  entry  and  oped  exclusive  possession  under 
•ft  claim  of  adrerse  title,  are  equivalent  to  such  entry  and  Ous- 
« tcr."— &•  vide  Hall  ^  Al  vs.  Powel,  4  8erg.  ^  R  Rep.  465. 

A  conveyance  by  a  Disseisee  is  unlawful  and  void,  but  the 
title  remains  in  the  grantor ;  so  that  in  a  writ  .of  entry,  the 
tenant  cannot  plead  that  the  Demandant,  after  the  Disseisin, 
made  such  ao  unlawfbl  conveyance,  and  that  the  action  is 
brought  at  the  expense  and  for  the  use  of  the  grantee  in  pur* 
suance  of  an  unlawful  agreement  between  him  and  the  Grant- 
OT.-^Brinky  vs.   Whiting,  5  Picker.  Rep.  348. 

One  join-tenant  cannot  convey  a  part  of  the  land  holden  in 
join<>tenao€y  by  metes  and  bounds  to^^a  stranger  nor  can  one 
entering  under  such  a  conveyance  be  a  Disseizor  of  the  other 
joii>-tenants ;  for  one  join-tenant  cannot  l>e  disseized  by  a  stran- 
ger ui^ss  all  are  disseized,  and  the  Grantor  was  not  disseiz- 
ed)  as  the  Grantee  entered  by  his  consent.  The  Grantee  in 
such  a  conveyance  therefore  gains  no  seizin  either  by  right 
orby  wrong. — Porter  vs.  Hill  9  Mass.  Rep.  34.  ^ 
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man  out  of  seisinv  and  ever  ^iBpfies  a  wroBg :  but  disposses- 
sion or  ejectment  is  putting  out  of  possession,  and  may  be  by 
right  or  wrong. — Dissti^in  est  uti  per^onql  irespuss  de  tortious  tw<€r 

t 

♦Since  the  remedy  by  Aesisrof  nord  disseisin,  ac*     [  *21  ] 
tual  disseisin  means  a  disseisin  as  it  (ras  understood  to 


"A  Disseizin  may  beptirged  either  by  the  Disseizor'^abandon- 
"  ment  of  the  possession,  or  bis^coDsent  t&  hold  undler  the  Dissei- 
•*zee." — Small  \s,  Procter^  15  Mass.  Rep.  499,  (per  Wilde,  J. 
deUvering  the  Opinion  of  the  Conrt.^ 

Whether  an  Infatit  can*  he  disseised,  ?ind  is  then  bound  to  bring 
bis  action  witbin  ten  years  after  coming  of  age  1 — Quare,  Jackson 
exdem,  Rensselaer  vs.  Whitlod,!  Johns.  Cas.  213. 

There  can  be  no  Disseisin  of  -an  equitable  estate — Marquis 
Cholmondeley  ^  AL  v$.  Lord  Clinton  ^  Al.  2  Meriv.  Rep^  361. 

In  the  case  of  WUHam^  Lessise  of 'Hughes  ^  Ux.  vs.  Thotnas, 
(12  Eastn  Rej^  1^4,)  Lord  ELLKNBoaovGH,  Ch.  J.  said— *' Now 
"  hero  tenant  tor  lif«  levied  a  ^iier«  iind  eontinned  in  posses8i6n  till 
**•  her  death ;  having  dejrUed  to  the  defendant,  who  after  her 
'*  death,  entered  and  continOps  in  ppsaession ;  and  thisis  cootend- 
"  ed  to  be  of  necessity. a  disseisin :  but  what  a€t  has  he  done  to 
'*  make  him  a  dis^isor  1  /.The  lesaer  of  ^be  -plaintiff  never  was  ui 
'^possession,  and  therefore,  ppnld  not  he:di«seised  or  pat  out  of 
"  possession.  It  doe?  not  eyed  appear  that  the  defendant  was 
'*  cognizant  of  the  claim  of  the  lessor.  Disseisin  was  formerly  a 
'*  notorious  act»jvhen  .the  disseisor  pot  himself  in  the  place  of  the 
^'  disseisee  as  tenat^jt  of  the  freehold,  and  performed  the  acts  of 
"  the  freeholder^  and  appeared  in  that  character  in  the  Lord's 
^'  Court.  But  what  act  of  .notoriety  is  here  stated  to  have  been 
"  done  by  the  defendant^  as  claiming  to  put  himself  in  the  place  of 
*'  the  rightful  freehcdder  ?.  it  would  be  carrying  the  doctrine  of 
*'  disseisin  further  than  any  other  casd  has  done,  to  say,  that  the 
«  mere  taking  of  the  rents  and  profits,  as  devisee  of  the  land,  is  a 
'*  disseisin,  without  meaning  to  do  this  adversely  to  the  party  enti- 
*'  tied ;  for  it  does  net  even  appear  that  when  he  entered  he  knew 
*•  of  the  lessor's  claim." 

**  And.  it  is  also  to  be  observed,  ^hat  the  acts  of  disseisors  are, 
**  in  respect  to  the  lawful  owner  or  true  proprietor,  to  be  limited 
'Mo  an  actual  ouster  and  exclusive  occupation  of  sucb  disseisors, 
*'*'  and  shall  not  be  extended  by  construction  according  to  their 
**  claims  ander  invalid  deeds  or  other  conveyancing.** — Brimmer 
vs.  tht  Proprietors  of  long  Wharf -^b  Picker.  Rep.  135,  {per 
PrTNAM  X,  delivering  the  Opinion  of  the  Court.^  ' 
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be  before  that  time ;  a^d  is  so  cafled  to  di8tii|gtti8h  it  fiKxm  ^6' 
seisin  at  the  election  of  thep^rty,  [  1  ] 


[1]  **  It  hsB  also  been  argoed  at  the  bar,  that  a  person  vrho  com- 
"  mits  a  disseisin  cannot  qualify  his  own  nrrong/bat  mast  be  con- 
*'  sidered  as  a  disseisor  in  foe.  This.is  generally  trae ;  but  it  is  a 
^rule  introdticed  for  (he  bepefit  of  the  disseisee^  for  the  sake  of 
"electing* his  remedy,  For.iJTa  man  enter  into  possession,  under 
"  a  snppositioo  of  fi  IfHvfol  Ittnited  right)  as  under  a  lease,  which 
'*  turns  out  to  be  void,  or  as  a  ppecial  4)ccapant«  where  he  is  not 
''entitled*  so  tq^  claim,  if  he  be  a. disseisor  at  all,  it  is  only  at  the 
"  election  of  the  disseisee  (Com.  Dig)  Seisin,  P.  2  ^  F.  8.  1  Roll, 
^'Abrid.  .662.  I  46.  Id.  661.  L  45.)  There  is  nothing  in  the  law 
^*  which  prevents  the  disseisee  ffom  c9D.sidering  ;BUch  a  person  a 
^  mere  trespasser  at  his  electiorf  ;  or  which  makes  such  an  entry, 
*'  under  a  mistake  for  a  limited  estate,  a  disseisin  in  f^e  absolutely, 
**  and,  at  all  events,  so  that  •$  'descent  casf  would  toll  the  entry 
''of  the  disseisee."  Ricard^s.  WilliAtns,  7  Wheat  Rep,  107  (per 
SroRYf  J.  deiivtring  theOpitlion  of  the  Court)— ^  mae^  Proprie- 
tors of  Kennehtck  purchatt  is.  Call,  I  Mass.  Rep»  488«  Wwiam^ 
Lekue  of  Hughes^  Ux.  vs.  Thomas,  fi  East  lUp  1&«. 

"  The  disttbetion  belVroen  fii  dtssersih'by  electron,  as  conti'adis* 
''tinguished  fVem  ailissdisin  in  fact>"^%  taken  for  the  benefit 
*'  ef  the  owner  of  the  land,  and  to  extend  to  him  the  easy  and  desira- 
"  ble  remedy  by  assize,  instead  of  the  more  tedious  remedy  by  a 
**Wffit  of  entry.  Wtienever  ati^act  i^  done  ^hroh  of  itself  works 
'*  an  actual  disseisin,  it  is  still  talten  %o  foe  en  actual  disseisin,  as 
*'  if  a  tenant  fer  y^ars,  or  at  will,  should  enfeoff  in  fee.  On  the 
"  other  hand,  those  acts  whicli  are  susceptible  of  being  made  dis- 
**  seisins  by  election  are  no  disseisins  till  the  election  of  the  party 
*'  makes  them  so,  as  if  a  tehant  at  wQI,  instead  of  making  a  feotf- 
"  ment  in  fee,  should  only  make  a  lease  ibr  years.*'  Jackson  ex 
dsm*  VanAhnm.  Rogers^  1  Johns.  Cas,  36,  37.  (par  Kent,  J.) 
Ati.  45. 

*'  Making  a  derise  has  been  deemed  ab  intimation  of  an  eleq^ion 
'*  not  to  be  disseised,  (JPoMs/y  vs.  Btackman,  Palm.  205^, Cro.  Jac. 
'•669.)"— 1  Johns.  Cas.  37.44—2  Caine's  Cas.  Er.  316. 

^'  The  conveyance  in  fee  of  the  tenant  was  a  disseisin  of  the 
"  landlord,  or  not,  at  his  election.  For  the  sake  of  his  remedy, 
*<  he  had  a  right  to  consider  the  grantee  a  disseisor.  But  he  can- 
'<  not  constitute  himself  a  disseisor  is  spite  of  his  landlord."  Jack- 
soUySx  dem.  Van  Schaick^Al  Ys.J)avis,5  Cow,  Rep.  134.-ycr 
SuTHCRLAND,  J.  delivering  me  Opinion  of  the  Court) 

Where  there  has  been  an  actual  disseisin,  the  disseisee  cannot 
elect  to  consider  himself  as  not  disseised.  Davis  4*  Ux.  vs.  Mar- 
tin, 3  Munf.  Rep.  2BB. 
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If  the  iftatute  of  fiiDitatioiMi  did  not  bar  a  mw,  but  where  he 
wan  ae^i^dly  diseeieed,  it  woidd  be  nearly  iaoperaftire^  as  it 
would  require  him  to^  have  a  right  to  the  flreehdd,  and  abo  a 
riglit  of  ootry,  which  do  not  ahraya  unite;  for  an  actual  dteaei-* 
ak  ean  only  be  of  the  fre^oid ;  and  the  efatute  appHea  to  rights 
of  enlry. 

Ako,  Ae  specific,  Ae  oAly  remiedyto  eiiftroe  a  right  of  entry, 
18  bj  tjeeiment ;  and  *where(a)  an  ejeeMHii  is  brought,  there 
can  be  nb  disseisin;  b^ause  tlie  phiinliff  may  lay  his  demise 
when  his  title  aecrued,  and  recover  theprbfits  frdm  the  time  of 
thedeamse.  The  entry-confessed  is  previoifs  to  making  tile 
lease ;  but  there  is  no  realcrr  sii^po«ted  re«enti^,  softer  the  eject- 
ment complained  of.  If  it  was  sont»idered  as  a  disseisin,  no 
aaawe  profits  cooM  be.  recovered  ^^Miout  atl  aotual-  re-entty. 

II  weuihl  also  defeat  the  intention  of  the  legislature,  in  setting 
at  large  frMi  the  operation  of  the  stalute  all  estates  less  than 
frsahoid :  and  an  ejectmeiit  might  be  maintained  on  a,  right  of 
eoby  accrued  five  hundred  years  before. 

And  with  respect  to  the  defendant  it  would  require,  that  he 
diould  not  only  have  turned  the  raal  owner  out  of  his  pds- 
sesskHS  but  that  he  ^ould  have  vested  himself  in 
^Hhe  smsin ;  that  hd  should  have  clothed  his  naked  pos-     [  *tS  ] 
session  with  the  solemnities  of  the  feudal  tenure. 

The  case  in  wliidi  th^  eourt  put  the  above  construction  on 
tb^sfatute  of  Kmitations  was,  where  a  stranger  entered  upon 
the  lands^aid  receited  Hie  profits,  with  the  true  owner,  for  more 
than  twenty  years ;  the  words  actual  ouster  must  have  been  used 
with  reference  to  that  circumstance,  and  to  distinguish  such  an 
entiy  bom  an  entvy  where  the  owner  is  put  out  of  possession, 
asd  not  as'  a  g^eral  rule ;  because  a  very  sn^afl  proportion  of 
fba  rights  to  enter  accrue  from  a  personal  violence ;  and  yet  it 
is  conceived  that  this  statute  runs  on  every  such  right. 

m 

(a)  I  Btiir.  IIU 
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it  was  observed  by  Lord  Mafi8field,(a)  ^'  that  some  ambiguity 
seemed  to  have  arisen  from  the  term  actml  at«^«r,  as  if  it  meant 
some  act  accompanied  by  real  force,  and  as  if  turning  out  hj 
the  shoulders  were  necessary ;  but  that  is  not  so  :  A  man  may 
come  in  by  rightful  possession,  and  yet  hold  overr  adversely 
without  a  title.  If  he  does,  such  holditig  over,  under  circum- 
stances, would  be  equivalent  to  an  actual  ouster.  For  instance, 
length  of  possession  under  a  {^articular  estate,  as  a  term  of  one 
thousand  yease,  of  under  a  leas^  for  lives,  as  long  as  the  lives 
aie  in  being,  gn^es  no  title ;  bntif  tenant  par  aiuite  vie  hold-  over 
for  twenty  years  after  the  death  of  cestuy  que  ne,  such  holding 
over  will,  in  qjectmeut,  be  a  complete  ilar  U>  the  remainder*man, 
or  reversioner,  because  it  was  adverse  to  his  title. 

The  ptaintifl(&).  must  show  a  right  of  pose^ession  as  well  a«of 
property :  *  and  therefore  the  defendant  need  not 
[  "^3  ]  .  ^lead  the  statute  of  limitations  as  in  other  cases.  In 
Tayilor^  exdem^nBlkins^  v«  Horde^  the  defendant  pleaded 
the  general  issue ;  and  the  juty  found  a  special  verdict :  the  court 
determined,  for  the  plaintiff  on  the  right,  h\xi  against  faim  on  the 
remedy;  for  they  held  that  he  was  barred  by  the  statute  of limi- 
tations.(e)  On  wfaicb  judgm«iit  he  brought  a  writ  of  error  in 
the  house  of  lord9}  who  4ctermined  the*latter  point  first  and 
separately  >  and,  holding  the  plaintiff  to  be  barred  of  his  remedy 
by  ejectment^  affirmed  the  judgment,  without  entering  into  the 
other  point  upon  the  right. 

But  the  verdict  must  show  how,  the  possessTon  has  been :  In 
the  case  of  JbnM  v.  Morley^{d)  there  was  an  ^mcertainty.  in  t^t 
respect,  upon  the  special  verdict,  so  that  there  might  have  been 
a  question  whether  the  lessor  of  the  plaintiff  were  not  barred  by 
the  sflitute  of  limitations.  And  by  the  court,  if  Anne  were  out 
of  possession  in  1667,  when  her  husband  Edward  Modeydied, 
then  the  statute  of  limitations  took  place  from  that  time,  and  so 
the  plaintiff  might  be  within  the  statute ;  but  that  is  not  found 

(«)  Cowp.  217.      (6)  4  Bonr.  119.      (c)  Rub.  Eject.  69.     <d)  Ld.Raym.  287.  ^ 
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hj  the  jury  expressly,  andtbe  statute  oC  limitations  shall  not  be 
taken  by  construction  to  bar  a  man  of  his  action,  unless  it  be 
expressly  found  how  the  possession  hath  been. 

And  ai^  uninterrupted  possession  for  twenty  yeais  gives  a 
complete  possessory  right.  If  H.(a)  has  po#li«ssion  of  lands  fbr 
twenty  years  uninterrupted,  and  then  B.  gains  possession,  upon 
which  H.  brings  ejectment;  though  H.  is  plaintifl^  yet  his  pos- 
session for  twenty  years  willbe  a  good  title  for  him,  as 
wen  as  if  H.  had  been  *then  in  possession,  because  [  ^*M  ] 
possession  for  twenty  years  now  by  virtue  of  the  stat- 
ute %\  Jac.  I.  c.  16.  s.  1.  is  like  a  descent  at'oommon  htw, 
which  tolls  the  entry. 

Possession  is  either  in  fact)  or  in  contemplation  of  law,  and 
in  either  case,  while  it  remains  in  (he  owner,  the  statute  does 
not  run ;  [  1  ]  therefore,  if  a  stranger  enter  upon  the  true  owner, 
and  they  divide  the  profits^for  mor6^  than  twenty  years,  the  tnie 
owner  may  maintain  ejectment  notwithstanding,  for  die  other 
moiety,  because  he  was  never  out  of  possession. 

• 

A.  being(fc)  seised  in  fee  of  lands,  had  issue  two  daughters  B. 
and  C.  B.  marries,  and  has  issue  D.,  and  dies ;  A.  devises  the 
land  to  D,  and  his  heirs,  and  dies ;  D.  dies ;  and  the  heir  of  D. 
of  the  part  of  his  father,  and  the  heir  of  D.  of  the  part  of  his 
mother,  entered  into  the  lands,  and  took  the  profits  for  more 
than  twenty  years  before  this  action  brought;  which  action  was 

brought  by  the  plaintiff  as  devii^ee  of Bernard,  v^ho  was 

heir  of  D.  of  the  part  of  the  father  of  D. 

A  question  was,  whether  the  taking  of  the  profits  by  the  hsir 
of  tlie  part  of  the  mother  of  one  moiety,  should  not  bar  the  heir 
ci  the  part  of  the  father,  after  quiet  enjoyment  for  twenty  years^ 
by  the  statute  of  limitations,  from  bringing  an  ejectment    And 

(a)  Ld.  Raja.  741.  (6)  Ld.  Bqrift. 

n]  Vide  page  18,  note  {!.] 
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the  whole  court  bdd  that  it  Bfaould  not.  For  (by  them)  the 
statute  of  limitatioos  does  not  bar  a  man,  but  where  there  is  an 
actual  disseising.  Now  here  the  bare  taking  of  the  profits  is  not 
an  actual  disseising.    Betdd^  that  where  two  men  are  in  pos- 

semon.  of  land,  &c.  the  law  adjudges  itato  be  the 
[  *S5  ]     *poiMe80ion  of  him  who  hath  the  rigbt,  until  he  be  ac* 

tually  disseised.  [  1  ]  The  lessor  of  the  pMntiff  and 
the  d^ndant  were  not  tenants,  for  the  defendant  was  a  mere 
stranger ;  and  though  he  took  a  moiety  of  the  profits,  that  would 


4*««q^ 


[1]  Vide  page  18,  note  [I]  &  cote  (A.)  in  the  appendix. 

Where  two  persons  are  in  posses^ioD  of  land,  each  claiming  an 
exdasive  right,  the  Law  adjudges  the  rightful  posseasion  to  be  to  the 
one  who  has  the  right  to  the  land.  Mather  vs.  The  Ministers  of 
Triniiy  Church,  ^  Al.  3  Serg.  ^  R.  Rep.  609.  &,  to  the  same  pur- 
port, inde  JaeksoH  ex  dtm.  Sjf}arkman  vs.  Porter^  1  Paine^s  Rep.  468. 
Burns  vs.  Smft  k  AL  2  Serg,  ^  R.  Rep.  436.  Ouggage  ^M.  ys.Les9U 
of  Duncan^  1  Serg.  ^  .-'.  jRep.  11  Davidson^s  Lessee  vs.  Btatty,  3 
Har.^McHen,  Rep  621  ^rierson,  ads.  Darby,  1  Mtt  ^  McCs 
fUp.  969.  Brandon  ads.  Orimke^  Ibidi  367.  Ridgely*s  Lessee  vs. 
O^U  ^Al,4  ffar,  ^ MifBen.  jfitp.  129.  Barr.  vs. €Hratz's  Hmrs,  4 
Wheat.  Rep.  223-     Qreen  y^* Liter  Sf  AL  8  Cranch's  Rep.  229. 

^  '* Although  there  may  he  a  coocurreat/>o«5emo7i,  there  caoDot  be 
"  a  coDcarrent  Seizin  of  laads :  and  one  only  being  seized  the 
<' possession  must  be  adjudged  t6  be  in  him  :  i)ecaase  be  has  the 
^' right."  Jjangdon  Vs.  Potter  &  AL  3MaiM,  Rtp.  219.  {P§r 
pARdotis,  Ch*  J.  delivering  the  Opinion  of  the  Court.) 

'^According  to  Lord  Holt,  {\Salky  246.)  a  bare  entry  on  anoth- 
''  er  without  au  expulsion,  makes  such  a  seisin  only,  that  the  law 
'*  wfll  adjudge  him  in  possession  tbat  has  the  right."  Smith  ex 
dem.  Teller  ^  AL  vs.  BurOa  ^.AL  6  John$.  JSap.  216.  (per  KeirT, 
Ch.  J.  delivering  the  Opinion  of  the  Courts)  ^  vide  Codman  4*  AL 
vs.  Winslow,  10  Mass.  Rep.  161.  Commonwealth  vs.  Dudley ^ 
Rnd.  408.  Doe  ez  dem.  Orhison  vs.  Morrison^  1  Hawk^s  Rep.  469. 

'^  There  would  appear  to  be  no  dearer  principle  of  reason  and 
'^^.  >i|ttice,  than  tbw,  that  if  the  rightful  owner  is  in  the  actual  oc- . 
"cupancy  of  a  part  of  his  tract,  by  himself  or  tenant,  he  is  in  the 
".  constructive  and  legal  possession,  and  seisin  of  the  whole,  unless 
**4ke  is  disseised  by  actual  occupation  and  dispossession.  If  this 
**  were  not  tbelaw,  the  posseaaor  by  wrung  would  be  more  fiivoar^ 
'*  edtfaan  the  rightful  possessor.  Here  are  two,  each  in  actual  pos- 
"  session  and  occupation  of  part  of  a  surveyed  tract,  the  owner  and 
"  an  intruder.  Who  then  is  in  possession  of  the  part  not'Occupied 
"  by  indosure  by  either  !  The  man  who  has  no  right  but  by  dis- 
'*  seisin  of  a  part,  or  he,  who  is  in  the  actual  occupancy  of  a  part. 
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not  mdie  him  lesMit  in  ooramoii;  fc^r  a  mftD  eanoct  disseuie 
another  of  an  undirided  moiety,  as  he  nay  of  audi  a  mimber  of 
acres.  Bvt  fiurther,  if  diejr  bad  been  tenants  in  common,  it  is 
true^  that, one  tenant  in  common  may  disseise  the  otiier;  but 
that  must  be  an  actual  disseisin^  as  the  hiddering  him  from  com- 
ing upon  the  land,  &c.  and  not  by  a  bare  perceplimi  of  the  pro- 
fits.[  S  ]  As  to  the  objeotioQ^  that  the  biingtog  of  die  eyeetmsnl 
for  a  HKnety  aifanits  him  to  be  out  of  the  possession  of  it,  Holi 
denied  it  to  be  so.    For  if  A«  Seised  of  land,  makes  a  lease  of 


^  and  the  rigbtfal  owner  of  the  whole  ?  In  this  kind  of  mixed  con- 
"  structive  possesuoo  the  legal  seisin  is  accofdiBg  to  the  title. 
"  Title  draws  possession  to  the  owner.  It  remains  until  he  is 
"  dispossessed,  and  then  no  further  thafb  actual  dispossession  by  a 
**  trespasser,  who  cannot  acquire  a  constructit^e  possession,  which 
"always  remains  with  the  title."  HaU^AL  vs.  P^vWZ,  4  Serf. 
Sf  R.  Rep.  465,  (jper  Duncan,  J.  delivering  the  Opinion  of  the 
Court.) 

In  the  case  of  Brimmer  vs.  The  Proprietors  of  Long  Wharfs 
{5  Picker.  Rep..\Z\.  134^  Puthaic,  J.  c^eltVertn^  tf4«  Opinion  of 
the  Courtf)  said;  *' We  are  aU  agreed  respecting  the  general 
"principles  of  law  applicable  to  this  action. — The  instruction  gives 
'*  by  the  lodge  who  tried  the  cause, — that  if,  in  point  of  fact,  the 
'*  parties  had  had  a  mixed  poasessioo,  and  exercised  acts  of  owner* 
"  ship  indiscriminately,  then  there  was  no  such  exclusive  possessiaQ 
'' proved  by  either  party  as  would  of  itself  give  a  title,  that  and 
**  consequently  the  issue  must  be  determined  according  to  the  legal 
*'  title, — is  correct." 

[2]  *'  That  one  tenant  in  common  ma^^  oust  his  co-tenant  and' 
"  bold  in  severalty,  is  not  .to  be  questioned.  But  a  silent  posses- 
*'  sioo,' accompanied  with  no  act  which  can  amount  to  an  ouster,  or 
^'give  notice  to  his  co-tenant  that  bis  possession  is  adver-^e,  ouffht 
"not  we  think  to*^ be  construed  into  an  adverse  possession."  mc 
Clung  vs.  Ross,  5  Wheat  Rep,  134,  (per  Marshall,  Ch.  J.  de^ 
Kvering  the  Opinion  of  the  Court,)  ^  vide  Cuifhrir  Al.  vs.  Bradt 
4-  Ai:  2  Caines^  Cas.  Er.  336. 

The  fact,  that  one  tenant  in  common  is  in  possession  of  the  es- 
tate, claiming  to  bold  it  by  a  deed  covering  the. whole  of  it,  is  suf- 
ficient evidence  of  ouster  to  support  ejectment  by  a  co-tenant. 
Clark  vs.  Vaughan,  3  gonh.  Rep.  191.4*  vide  Leonard  4^  AL  vs. 
Leonard,  IQMass.  Rep.  283. 

"  The  questions,  whether  the  entry  of  a  tenant  in  conmcsi  is 
"such  as  to  accrue  to  the  benefit  of  the  others,  and  irbether  one  has 
"actually  ousted  another,  are  questions  of  fact,  involving  some- 
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one  undivided  moiety,  and  L  S.  ousts  the  lessee,  he  must  brin^ 
his  ejectment  for  a  moiely ;  so  if  they  were  both  put  out  of  pos- 
sessionfthey  must  hsve  sererel  remedies^  asseveral  assises,  &c. 
Judgment  was  tor  the  plaintiff. 

•  But  the  gtoeral  possession  of  the  lord  is  not  such  a  posses- 
sion, eitlier  in  fact  or  law,  as  will  avoid  the  statute  of  limitatioDS* 
In(a)  ejectment  for  mines,  the  plaintiff  proved  himself  lord  of 
the  manor,  and  in  possession  thereof;  but  the  same  witness 
proving  that  the  defendant  had  h/id  possession  of  the  mines 
above  twenty  years,  (he  court,  upon  a  trial  at  bar,  hdd  this  no 
evidence  to  avoid  the  statute  of  limitations,  there  being  no  entiy 
within  twenty  years  upon, the  mines,  which  are  a  distinct  pos- 
session, and  may  be  difierent  inheritances ;  and  therefore  di- 
rected the  jury  to  find  for  the  defendants. 

[  *26  ]  *So  if  an  ejectiQent(6)  be  brought  by  a  lord  against 
a  cottager,  twenty  years'  possession  js  a  good  title; 
for  if  the  possession  of  the  manor  should  be  a  possession  of  the 
ckHtage,  the  lord  would  have  a  better  title  to  that  than  to  any 
part  of  his  estate;  yet  a  distinction^has  been  taken  and  allowed 
by  an  the  judges,  on  a  case  reserved  by  Lord  Chief  Baron  Pen- 
gelly,  that  if  a  cottage  is  built  in  defiance  of  a  lord,  and  quiet  pos- 
session has  been  had  of  it  for  twenty  years,  it  is  within  the  stat- 
ute: But  if  it  were  built  at  first  by  the  lord^s  permission,  or  any 
acknowledgment  has  been  since  made,  (though  it  were  one 
hundred  years  since,)  the  statute  will  not  run  ag^nst  the  lord ; 
for  the  possession  of  a  tenant  at  will  for  ever  so  many  years  is 

(a)  SCra.  114I«  (6)  BaU.  N.  P.  106. 


"  times  the  intentlone  and  motives  ofjbe  party  in  possession ;  which 
''  it  is  the  proyince  of  a  jury  to  determine.'*  Cummmgn  vs.  Wy- 
mcMy  10  Mcus.  Rep.  468.  0 

If  one  of  two  tenants  in  Common  of  a  reversion  levy  a  fine  of  the 
whole,  such  fine  does  not  require  an  actual  entry  by  the  other  ten- 
ant in  common  Id  avoid  it.  Roe  ex  dem.  Truscott  vs.  EfHof,  1  Bam. 
Aid,  Rep.  85. 
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DO  dkMeiiiin ;  tbore  must  be^  tortious «ou6(er ;  and  it  is  not  to 
be  {wesumed  a  ooui^  fellow  should  bu3d  in  opposition  to  the 
loi)^  unless  it  be  shown,  or  conveyances  are  produced! 

The'  lord^a)  on  the  death  of  a  copyholder  of  inheritance,  tf- 
ter  three  proclamations  for  the  heir  to  come  in  and  be  admitted, 
seized  the  estate  into  his  own  hands,  and  afterwards  granted  it 
in  fee  to  another :  the  court  considered  this  absolute  seizure  as 
irregular,  there  being  no  custom  to  warrant  it,  and  that  it  could 
not  afterwards  be  set  up  as  a  seizure  qu&iwque.  In  the  case  sta- 
ted it  appeared  that  a  fine  was  levied  in  the  court  of  common 
pleas,  in  the  thirty-first  year  of  his  late  majesty's  reign,  by  which 
it  was  argued  an  absolute  forfeiture  was  incurred ;  and  whicb 
could  not  be  done  away  by  any  subsequent  act. 

"^^Lord  Kenyon,  Ch.  J.  in  giving  his  opinion  on  the  [^7X 
case,  which  was  decided  on  other  grounds,  observed, 
with  respect  %  to  the  supposed  forfeiture,  I  do  not  see  why 
the  statute  of  limitations,  whicb  operates  as  a  bar  to  odier 
rights*  of  entry  after  twenty  years;  should  not  bar  the  lord 
in  this  case.  It  seems  to  me,  that  he  should  >  have  availed 
himself  of  his  right  of  entry  within  twenty  years.  However, 
on  this  ground,  I  give  no  positive  opinion. 

9 

By  Ashhurst,  J.  with  respect  to  the  forfeiture  by  tne  fine 
which  was  levied  in  the  late  reign,  it  should  have  been  present- 
ed at  his  court  as  a  forfeiture ;  for  the  lord  was  not  bound  to 
tak(  adv&ntage  of  the  forfeiture ;  and  h^e  there  does  appear 
sufficient  on  the  rolls  of  the  court  to  show  that  the  lord  had 

waived  it,  *» 

» 

Buller,  J.  Besides,  there  is  great  weight  in  my  lord^s  last 
objection,  that  at  the  distance  of  more  than  twenty  years  he 
could  not  enter  for  a  forfeiture* 

6 


WiMfe  QM  h^Ms  lands,  AcJIm  lessee,  Us  possessfaMi,  tp 
«dntoiii|dilfion  of  law,  is  the  possession  of  tii0  leisoi*.  {a)  [1] 

n 

(Ibi)  2  Brown,  296.  1  WUs.  176.  8  WUs.  SSI. 

>    WH       ^^— ^^<  ■     i|i  I  1       ■  ,1,  I  III      I    Mill     ■■■  I  ■       111  ^^m^^^tmm^^^m^fmm^mi*'''^*' 

[1]  JaekBtin  ez  d€m4  Van  Schick  8f  Al.  vs.  I>mn$j  f^Com. 
M*p,  129,  130.  Lessee  of  GaUoway  vs.  Qgfe,  2  Binnej^a  Ref. 
4T2.  Graham  8f  Al  vs.  Moore  Sf  Al.  4  Sefg.  8f  R  Rep.  467. 
BrandUr  ex  detn:  Fitch  vs.  JjiarsJmU,  1  Caines^  Rep  40l. 
JoAkson  ez  dem.  WMer  ^  Al  vs.  Harsen  ^  AL  7  Com,  Rap* 
323.  Jackson  ex  dem.  Low  Sf  Al  vs.  Reynolds,  1  Caines^  Rep* 
444.  ^  Vide  Jackson  ex  dem.  Bleeckcr  v.s.  Wkitford,  2  Caines^ 
Rep,  215.  Jackson  ex  dem-  Klein  vs.  €rraAast,  3  Catfce^'  ffe^). 
188.     Biirr  Vf.  Gratz^s  heirs,  4  Wheat  Rep,  222,  22a 

A  leaaot,  who  eodeavours  to  deprive  bis  landlord  of  the  benefit 
of  possession,  under  a  fraudulent  preterms  of  giving  it  up,  is  still  to 
be  considered  a  tenant,  and  cnbnot  defend  himself  as  a  stranger,  nor 
prevent  by  any  pretence  under  such  circumstances,  bis  landlord 
frotn  regaining  possession.  A  person  who  comes  into  pOBseasioa 
under  a  tenant,  is  in  no  better  condition  than  the  tenant  himself; 
and  cannot  defend  his  possesion  against  the  landlord.  Graham  Sf 
AJ.  vs.  Moore  ^  Al  4.  8trg.  4r  R.  Rep:  46f .  470.  J 

Where  A.^  tenant  from  year  to  year,  takes  a  lease  frofti  B.,  the 
a^t  is  void  I  and  cannot  work  an  adverse  possession  against  A. 
Jackson  ex  dem.  Williams  Sf  Al  vs.  Miller,  6  Cow.  Rep.  761. 

The  rule  of  law,  that  the  tenant  cannot  contest  bis  landlord's  ti- 
tle, is  not  applicable,  where  the  title  ofsucb  landlord  is  a  Connect- 
icut title,  existing  in  violation  of  the  laws  of  Pennsyhania. 
Therefore,  sach  tenant,  afterwards  purchasing  a  Pennsylvania 
title,  aSd  continuing  to  hold  under  it,  may  set  it  up  against  bis 
original  landlord,  who  claimed  under  a  Connecticut  title,  though 
sUhseqfieQtly  to  s«cb  purchase,  the  landlord  also  took  out  ahotber 
Pemnvhama  t4De.  Satterlee  d&  Al  vs.  Mat^ewson,  13  84fg^ 
&  R  lUp.  133. 

In  the  case  of  Miller  vs.  McBrier,  in  Error ^  (14  Serg^R  Aep, 
384,  386.)  Gibson,  J.  delivering  tke  Opinion  of  the  Vourt,  said, 
**  That  a  tenant  caimet  deny  his  landlord's  title  is  certain ;  and  by 
'*  an  application  of  this  rule  to  the  circumstances  of  the  case,  the 
**  Court  excluded  the. evidence  with  which  the  defendai^t  offered 
**  to  impeach  an  original  title,  with  which  also  the  landlord  set 
«« oat. '  Where  a  landlord  shows  no  title,  bnt  asks  to  ^be  restored 
^*  to  the  possession  with  which  be  parted,  good  fakb  roqnirea  it 
*^  should  be  redelivered  to  him,  it  being  no  answer  to  say  be  is  not 
"  the  owner  of  the  land.  But  where,  as  in  this  case,  he  claims  on 
"  the  separate  grounds  oi  original  title,  and  as  having  parted  with 
^^  the  poseession  pursuant  to  a  lease,  the  defendant  will  be  per- 
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Sq  the  pusBoaaioa  of  one  tenant  in  common,  joint  tenant,  or 
pvpc^er^  is  the  possession  of  his  cotenant  or  coparcener, 
tiierafove  be  in  possession  must  do  some  act  amounting  to  a 
denial  of  the  right  of  his  fellow,  or  omit  soni^duty  from  which 
a  jury  would  infer  such  det\jial,  before  his  possession  can  be  ad- 
verae^  and  within  the  statute.  [2]     But  Holt,  Cb.  J.  in  He 


'*«mitted  to  meet  bin  separately -oo  each/'    4^  Y%d€  Camp  vs. 
Camp^  6  Qnnn.  Rep.  300,  301. 

Payment  of  rent  by  a  lessee  to  a  lessor  after  the  lessor's  title  bas 
expired,  and  aAer  the  lessee  has  notice  of  an  adverse  cfafail,  does 
Bol  amount  to  an  acknowledgment  oi  Mb  in  tbe>  l^sev,  or  (o  a 
trirtiNil  attornment,  unless  pi  the  time  of  payment  the  losse*  knows 
the  precise,  oatare  of  the  adverse  claim,  or  tl^e  manner  in  whidi 
the  lessor's  title  baa  expired.  Ftnner  ▼&  DupUck  it  AnUlur^  ^ 
Bing.'Rtp.  10. 

A  possession  of  land,  taken  und%r'lin  exeoatory  contract  lor  the 
purchase  thereof,  is  in  no  sense  iid verse  to  Ibe  person  wifb  v^^m 
the  contract  is  made.  Jackson  et  dem,  Swariwouf  ^  Vx,  vs. 
Johngon^  b  Cow,  Rep,  74.  Jackson  ex  dem.  Young  &  Al  rg. 
Camp^  1  Cow.  Rep.  tilO.  BoUs  &  AL  vs.  Shields^  heirs,  3  JUit 
Rep.  34.  Morris  Vs.  Thomas,  5  Binn.  Rep.  77.  Tks  Prowrie-' 
tors  of  Township  Number  Six,  vs.  McFarland,  12  Mass.  asp. 
325.'  Bigginbotham  d&  AL  vs»  Fishback,  1  Jj^arsh.  Rep.  606. 
Wilkinson  Slc.  vs.  Nichols,  Monr.  Rep.  36.  Richardson  d&  AL 
▼s.  Brougkton,  2  Nott  &  Mc  Cordis  Rep.  417.  Jackson  ex  dem, 
€hiswold  &  AL  vs.  Bard,  4  Johns.  Rep.  230. 

[2]  Vide  Page  25,  note  [2.] 

"The  Statute  does  not  run  in  favor  of  one,  against  another  ten- 
."ant  in  common.  If.  however,  there  has  been  an  actnal  ovsUr 
y  tfnd  adverse  holding,  the  Statute  of  Limitations  will  run  fronx 
"tbetimeofHUch  Ouster  and  adverse  possession.'^  Q>hman  va. 
Hutehensan^  3  Bibb*9  Rep.  212  (per  Log av  J.  dHivisringtheOpimon 
of  the  Court.)  ^  vide  Brackeit  vs.  Aorcroff,  1  Oreenl.  Rep.  91.-— 
i^seWm  Lessee  vs.  Br.ker.  1  Air.  ^  Johns.  Rep.  71.  DoolitHe  ^ 
U».  rfi,  Blakesley,  4  Day's  Rep.  273. 

^'*  The  possession  of  one  tenant  in  common  recognizing  the  ti- 
'^tle  ofj^is  co-tenants,  is,  in  Jesral  consideration,  the  possession  of 
*'alk"     Barrett h  Ux.  va.  French,!  Conn.  Rep.Sei.  (perBvriFr; 
Gb.  }.,  delivering  the  Opinion  of  the  Court.)  ei,  videBrfans  rs. 
Aiwuter,  &  Day's  Rep.  1883 

Where  one  takes  by  descent  ns  a  co-heir  and  tenant  in  com* 
men,  he  cannot  shew,  (in  ejectment  by  his  co-heir,  or  one  <^laioV' 
m  under  him,)  that  the  ancestor  had  no  title.  Jackson  ex  dem. 
HiU  vs.  Streeter,  6  Cow.  Rep.  629. 
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JSarZ  oj  Sussex  v.   Ttmpk^{a)  is  reported  to  have 
I  ^38  i  •    said,  that  as  to  the  possession  of  one  tenant  in  com- 
mon being  the  possession  of  the '  other,  thai  does  not 

/ 

(a)  Ld.  Raym.  312. 


'<  The  law  is,  that  nothiog  hut  an  actual  ouster,  by  one  tenant 
"  in  common,  shall  give  him  the  excJusive  possession.  Pairclam 
*' ex  dem.  Empsqn  vs,  Shackleton  {b  Burr.  260^J')jf'C.arother8 
4*  Al,  vs.  The  Lessee  of  Dunning  <$•  AL  3  Scrg,  <$•  R.  Rep. 
386.     (Per  Gibson,  J.)  •     . 

One  tenant  in  common  cannot  maintain  ejectment  against  his 
co-tenant  without  actual  ouster.  Barnitz's  Lessee  vs.  Ccuey,  7 
Cranch*s  Rep»A51.^  ^  vide*Hii(bee  8f  j/.>  vs.  Rice,  5  Mass.  Rep, 
361.     Doe  ex  dem.  CHgner  vs.  Roe^  2  Taunt  Rep.  397. 

*'  It  is  true  that  the  mere  pernancy  of  all  the  profits  .by  one  ten- 
"  ant  in  common,  is  not  an  Au^er  of  another  tenant  in  common.'' 
Higbee  ^  Al.  vs.  Rice,  5  Mass.  Rep.  35}.  (per  Parsons,  Cfa.  J. 
delivering  the  opinion  of  the  Court. ) 

"  A  bare  percept  ion- of  pro6ts  will  not  oust  a  tenant  in  common ; 
''  and  for  the  Statute  of  Limitations  to  operate  as  a  bar,  the  pos- 
**  session  ronst  be  adverse."  Morris'  Lessee  vs.  Van  Deren^l  Dall. 
Rep.  67.  (per  McKean,  Ch.  J.)  if  vide  Lloyd  vs.  Gordon  ^  Wif^ 
^Mar.  SfMcHen.  Rep.  260.    McClmg  vj.  Ross,  5  Vllieat.  Rep  124.  . 

After  nul  disseizin  pleaded  in  a  writ  of  entry,  by  a  tenant  in 
common,  proof  of  actual  ouster  is  unnecessary.  Stevens  if  Ux.vs. 
Winship  ^  Ux.  1  Picker.  Rep.  318. 

The  Statute  of  Limitaticms  will  not  run  in  favour  of  a  purchaser 
for  a  valuable  consideration,  who  had  knowledge  of  the  rights  of 
parties,  nor  where  he  held  as  tenant  in  common,  and  during  the 
minority  of  the  other  party.  Saxon  ^  JJx.  vs.  BarJcsdale  Ift  Al^ 
4  Eq.  Rep.  (Dessaus,)  522.  '  • 

A  persoA  who  has  entered  by  the  permission  of  one  tenant  in 
common,  cannot,  a  partition  having  been  made,  set  np  an  adverse 
possession  in  bar  of  an  action  of  ejectment,,  by  the  tenant^n  com- 
mon, to  who.^  share  the  premises  had  fallen.  Jackson  extern. 
Fisher  V9.  Creal  Sf  At.    13  Johns.  Rep.  116, 

"It  must  be  conceded  that  an  action  for  Partition,  speaking  of 
^^it  in  general  terms,  can  be  prescribed  against  only  by  a  lapse  of 
/^thirty  years,  and  not  even  by  this  or  any  other  much  greater 
*' length  of  time  when  the  partners  or  co-heirs  possess  in  common 
*'  an  inheritance  or  property."  Gravier  ^  M.  vs.  Livingston  Sf 
M.  6  Mart.  Rep,  410.  (per  Matthews,!,  delivering  the  Opinion 
of  ihe  Courts 
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bold  place  against  the  statute  of  limitations.  And  besides, 
that  if  one  of  them  only  takes  the  profits,  it  is  an  ousting  of 
the  other.    It  is  to  be  obseci^ed,  however,  that  the  same  judge 

at 

Purchasers  under  the  same  title,  without  partition,  cannot  pre- 
scribe against  each  other,  by  the  lapse  of  ten  years.  Brou^mird 
vs.  Duhamel,  3  Mart  Rep.  (^N,  S.)  11. 

"When  property  is  held  by  husb-and  and  wifo,  to  which  one 
"  has  a  right,  the  legal  possession  follows  the  title."  Clark's  heirs 
vs.  Barkham's  heir$\  4  Mart.  Rep.  (jV.  S.)  416,  (per  Porter,  J. 
delivering  the  Opinum  of  the  Court.) 

A  testator  (after  directing  bis  debts  and  some  legacies  to  be 
paid,)  bequeath  the  residue  of  his  estate  to  his  children,  equally 
to  be  divided  among  them ;  with  a  proviso,  that,  if  either  of  his 
daughters  should  die  without  lawful  heir,  her  part  should  be 
equally  divided  among  the  survivors  of  his  children.  One  of  the 
daughters  took  possession  of  certain  slaves  in  her  share,  and  hav- 
ing married,  died,  without  any  child.  For  more  than  five  years 
ailer  her  death,  her  husband  continued  to  hold  and  use  the  slaves 
as  his  own,  without  any  demand  being  made  by  the  surviving 
children  of  the  testator.  His  possession  was  considered  adverse 
to  their  title  ;  and  a  purchaser  from  him  was  protected  by  the  act 
of  Limitations.     Garland  vs.  Enos,  4  Munf.  Rep.  504. 

*'Tlfe  possession  of  tenants  in  common  is  one  and  uodividedy 
^^Deitber  ca^  one  alone  support  an  action  of  trespass,  l^he  pos- 
'*  session  of  one,  therefore,  is  the  possession  of  all,  and  ff  one  en* 
'*  ters  generally,  without  saying  for  whom,  it  will  be  implied,  that 
««be  entered  according  to  law  ;  that  is  to  say,  for  himself  and  the 
^^  others.  1  find  a  cas^,  in  which  it  was  expressly  decided,  that  the 
**•  entry  of  one  tenant  in  common,  shall  enure  to  the  t>enefit  of 
*^  another,  as  regaids  strangers.  {Small  vs.  Dale,  HoS.  120. 
''Moor,  668.  14  Vin.  612.  P.  a.  pi  1.)"  Carothers  Sf  Al.  vs. 
The  Lessee  of  Dunning  ^  Al  3  Serg.  ^  Ws.  Rep  381,  {j^er 
TiLGHMAN,  Ch.  J.)     &afM  case,  pages  386,  386,  the  like  opinion    ' 

by  GiBSOS,  J. 

Bat  in  the  case  of  Doolittle  if  Ux.  vs.  Blakesley,  (4  Day^s  Rep. 
273.)  Bbainerd,  I.  who  delivered  the  Opinion  of  the  Court,  said, 
**In  case  of  tenants  in  common,  as  before  observed,  the*posses- 
*'  sion  of  obe  b  the  possession. of  the  other  as  it  respects  themselves. 
<'  Bot  as  it  respects  strangers  it  is  totally  different.  One  tenant 
**  ID  conkmon,  as  it  respects  his  fellow  tenant,  is  always  *safe  in  the^ 
**  possession  of  his  fellow  tenant,  unless  ousted.  But  when  dis* 
«•  seised,  either  by  a  feUow  tenant,  or  a  stranger,  he  has  his  rem- 
**  edy  in  his  awn  right  upon  his  own  independent  title ;  and  if  he 
-« win  not  exercise  this  right  within  the  15  years,  he  must  suffer  the 
^  coDseqiiences  of  an  adverse  f  ossession,  and  lose  his  estate.'' 
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held  diflferently  in  the  case  of  Readmg  v.  Rmifsiimi^a),  wbiob 
was  decided  many  yearn  after  ^  for  be  there  saiid  it  was  tniev 
that  one  tenant  in  common  might  dtt^^eise  the  od^  ;[1}  but  that 
must  be  an  actual  disseisin,  which  he  explains  to  he  the  hinder- 
ing him  from  coming  upon  the  land,  &c.  and  not  by  a  bare  per- 

coition  of  the  profits. 

• 

Indeed,  the  case  of  71^6  Earl  of  Su8$ex  against  Temple  has 
been  doubted.(6)    And,  by  Lord  Hardwiclce,  Ch.(c}  it  has 

(a)  Ld.  Raym.  880.         (&)  Ran.  E^ject.  ISA.         (c)  2  Atk.  649. 
<  ......         ,         ■    .      ,       .  .  .  , ,  

[1]  One  tenant  in  common  hindering  the  entry  of  the  other  is 
as  oaster.     Gordon  vs.  Ptanon,  1  Mass,  Rep.  dS3.. 

If  one  teAant  in  common  sells  the  whole  tract,  and  possession 
he  held  adversely,  for  twenty -one  years,  the  sale  and  possession 
amoaot  to  an  ondter  of  the  co*tenant,  who  is  barred  hy  the  Act  of 
Limitations.   Culler  ^  Al  vs.  Motzer,  13  Berg,  ^  R.  Rep.  356. 
(In  error.)     This  was  aq  action  of  deht  on  bond,  brought  in  the 
Court  of  Common  Pleas  of  Perry  county,  by  Motzer.  the  defend- 
ant in  errror  and  plaintiff  below,  against  CnUer  and  others,  plain- 
tiffs in  error  and  defendants  below,  and  issue  was  on  the  nlea  of 
payment.     The  bond  was  given  for  the  purchase  money  ora  tract 
of  bod,  conveyed  by  Motzer  to  Culler,  with  covenant  of  warran- 
ty.    The' defence  was,  a  defect  of  title,  and  an  oustanding  claim  of 
Dower. 

The  title  originated  in  an  improvemeaiet  made  by  Jokn  Brown^ 
who  IB  1776  devised  one  half  of  it  ^fo  M(try  Brot0»,and  the  other 
hair  to  Jmnet  Brown.  Mary  Brown  died  iateilate,  leaving  two 
children  William  Brown  and  Nancy  Brown,  (now  MaxweU.)  Wil' 
Ham  Brown  thus  became  entitled  to  one  fourth,  and  Naney 
to  one  fourth,  and  in  1799,  William  Brown^  and  one  "George 
Brawn,  conveyed  to  Martin  Motzer.  In  1800,  Wilham  Brown 
obtained  a  patent  in  his  own  name  for  the  whole  tract  In  the 
deed  from  George  and  William  to  Motzer,  it  was  reaited,  that 
on  the  — — -  day  of  — : — ,  l797,'iVa«cy  Brown  or  Maxwell^ 
conveyad  by  deed  her  interest  in  the  promises  to  tbem  as  te* 
nants  in  common.  George  and  William  came  into  tkSt  posses- 
sion of  the  land  before  1799,  and  it  had  since  continneHft  in 
their  pos^ssion,  and  the  possession  of  those  claiming  Mider 
fhem.  The  widow  of  George  Brown  waa  stiH  living.  On 
these  facts,  the  plainiiff  below  contended  that  the  n^t  of 
Jamesr  and  the  claim  of  Ge^ge'a  wife  to  dower,  •were  baiTed 
by  the  Statute  of  UmUation&  The  Supreme  Court  Held^  That 
the  right  of  Jamee  was  baried*  biit  that  the  daim  of  Gfsffrfe'^ 
wife  to  dower  was  not  barred. 
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been  mM)  flM  Are  stattite  of  NttiUitioiMi  triH  not  run  tgainst 
o&e  jmBt  (enant  or  tenant  in  €odhikiii,  unless  en  schial  ouster 
is  made.  And  to  be  sure  there  ought  to  be  some  truster :  but 
if  after  such  ouster  a  tenant  in  common,  or  jointtenant  continue 
in  possesfR^R  of  the  whole  for  twenty  years,  it  is  a  bar. 

On  Aie*11tti  August,  l7S1,(d)  at  a  court  held  fer  the  Bft^t 
of  Knaresborough,  (where  lands  pass  by  surrender  and  aomit- 
tance,)  Jane  Sbackleton  and  Patience  Readshaw  were  respec- 
Urdy  admitted  tenants  in.fee-siiDfrfe,  €acb  to  one  undivided 
moiety  df  certain  lands  in  the  occupation  of  WiHiam  Lawson. 

17tn  Jufy,  11VS,  Bmanuel  Simpson  and  t^atience  his  wife, 
late  Readshaw,  were  admitted  on  their  own  sur- 
*render,  to  her  moiety ;  to  hold  to  said  Emanuel  and  [  *29  ] 
Patience,  their  heirs  and  assigns :  1724  said  Patience 
died;  and  MHh  April,  1728^  said  Eraanael  died  ;^  both  without 
issue.  fSth  May,  USB,  Beiyamin  Empson  was'  admitted  to 
said  moiety,  in  fee-simple,  as  brother  and  henr  to  the  said 
Bmanud. 

« 

Hit.  S  Geo.  11.  (179&-9,)  Benjamin  Empson  obtained  jadg* 
ment  by  defiiidt  in  ejectment,  against  WiBiam  JLawson,  in  the 
omnoMiii  pleas-;  and  saldLawson,  10th  April,  1729,  attorned 
tMaat  f9  Bei^amin  Empson,  and  paid  him  afterwards  one 
year'e  rent  of  smd  moiety. 

5th  June,  1734,  Benjamin  Empson  died ;  and  34th  July, 
17S4,  Benjamin  Empson  (an  infant  of  nine  y^rs)  was  admit- 
ted to  floid  moiety  in  fee  simple,  as  nephew  and  hdr  tb.the  otb* 
er  BesjaauB. 

9th  August,  1754,  this  Benjamin  Empson  died^  leaving  James 
the  lessor  of  the  plamtilf,  his  son  and  •heir;  an  inftnt  often 
years,  who,  on  the  15tfa  of.  October,  1766,  Was  admitted  tenant 
in  fecHBimple.  * 

(a)Bl.e90. 


cH.  2.]  Hight  tf  Endry. 

Jane  SbackletoD  died  id  1729,  leaving  the  deEendanther  son 
and  heir ;  who,  being  an  infant,  was  admitted  to  ber  moiely  in 
fee-simple,  13th  August,  1729. 

9 

In  1744,  William  Lawson,  by  leave  of  Mr.  BhacUeton,  gave 
up  the  farm  to  his  son  Christopher,  who  paid  Mr.  Shaddeton 
the^hole  rent  then  due  for  the  premises,  and  has  paid  Mr. 
^  Shackleton  the  whole  rent  ever  since.  And  no  other 
\^^0  ]  payment  appears  than  is  abovestated.  A  yerdict^waa 
found  for  the.plainti£^  subject  to  the  opinibn  of  the 
court  on  the  (question — 

Whether  the  plkintiff  was  barred  from  recovering  l»y  the 
statute  of  limitations? 

It  was  argued,  that  he  never  .was  out  of  possession,  that  the 
statute  therefore  did  no^  bar  him  ;  that  parceners,  joint  tenants, 
and  tenants  in  common,  have  a  j^int  possession,  a  joint  occu- 
pation, joint  management  of  the  whole  ;  the  possesion  of  one 
is  the  possession  of  both  :  therefore,  the  possession  of  Wil- 
liam Shackleton  was  the  possession  of  James  Emp8on,and 

'  he  was  never  actually  ousted.  Perception  of  profits  does  not 
amount  to  an  expulsion.  That/One  tenant  in  commoti  may  ia- 
deed  disseise  another;  but  then  it  ma^tbe  by  actual  disaeiain, 
and  not  by  bare  perception  of  profits  only  ;  and  the  statute  of 
limitations  never  runs  against  a  man,  but  where  he  is,  actually 
ousted  or  disseised ;  and  the  cases  cited  were,  jReaiKng  against 

.  JRai0<teme,  %  Salk.  423.  and  %  Lord  Raymond,  829.^  and  the 
case  of  Fwd  against  Lord  Grey^  6  Mod.  44.  1  SUk'.  285* 
where  the  first  resolution  is  express,  ^'  that  t^e  posseamon  of 
one  jomt  tenant  is  the  possession  of  the  other,  so  far  as  to  pre- 
vent the  statute  of  limitations. 

On  the  other  side,  it  was  contend6d,(a)  that  there  was  a  dif- 
*  ference  between  joint  tenants,  and  tenants  in  common.    But  if 

(a)  6  But.  2S04. 
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tberc^  w«re  DOt»  y^t  the  case  of  The  Ead  (f  Smux  against  Tan- 
plUi  1  Ld.  Bttfnond,  310.  is  conlraiy  to  2  Ld.  Raymoiul^  829. 
far  Hok  ikeie  bb^  that  as  tt>  the  poaaeasion  of  one 
tenant  in  common  being  the  posaesaioii  *of  the  other,  [  ^H  } 
that  does  not  hold  place  gainst  the  statute  of  s 
linutationa ;  and  ^Msides,  that  if  one  of  them  only  take  the 
profits,  it  is  an  ousting  of  the  other :  and  it  was  said,  that  the 
case  of  Skreif  against  Lord  Windnrmd  oAersy  %  Atkyna,  632. 
was  in  poiilt,.  since  the  statute  of  Queen  Anne :  thtt  the  eonrt 
could  iKVt  now  attend  to'  an  old  obsereation,  '^  that  the  posses- 
sion of  one  is  the 'possession  of  the  other.^^  The  possession 
of  onetenantin  common  is  now  as  adverse  asihe  possession  of 
any  odier  person.  And  it  is  a  bar  after  twenty  years.  *  Lord 
Mansfield  stopped  the  r^ly,  and  laid  it  down,  that  fhere  must 
be  an  adrerse  poeMssioin,  in  order  Iq  enable  the  statute  of  lim* 
itations  to  run.  There  must  be  a  disseisin,  and  a  disseisin 
strictly  proved.[l]  And  lie  referred  to  the  case  of  T^^Zor,  ex 
dem.  J^duB,  v.  jflbrde.  Burr.  60.  and  to  Fermpr^s  ca^.  But 
hereis  no  diss^n;  The  sole  title  of  the  defisndant  is  his  ad- 
mittaoce,  in  1T96,  to  an  undivided.  mOiety  of  the  premises. 
He  IS  so  far  from  a  dissdsor,  that^  he  .allows  the  title  of  the 
others. 

U  there  had  been  a  question  about  ouster,  it  might  have  been 
a  fKtto  be  left  to  a  juiy.  "But  I  am  clear  that  the  defendant 
never  meant  to  disseise  the  plainiil^  nor  thought  of  it.  The 
tenant  wasnefev  desired  to  attorn  for  the  whole ;  he  only  at* 
tomed:ibor  an  andivided  moiety,  and  once  paid  rent  for  the  same. 
And  Sbaeklelon  once  received  rent  alone  for  the  whole,  with* 
out  paying  any  of  it  over  to  the  other  i  but  this  is  no  actual 
ou8ler.[S] 


mm-^ 


[1  Vide  Page  20,  note  ft.]  Page  tty  Nate  [I.J  Page  25, 
Note  [2.]    &;  Page  27,  Note  [2,] 

[2]  **  A  hare  pircf^ftiaa  of  proits  will  net  oust  a  tenant  in 
''  CMamon."  Mt)rm^£e«fee  vs.  Fanderen^  1  DalL  JUf,  67.  (cttr 
McKBAir,  Ch.  J.)  4^  Pt^  Ko^  ta.  Gotdtm  ^  Wife,  2  Hcarr,  4*  Mc^ 


!• 
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"Mr.  Justice  Willed  ^nd  Mi,  Jtratrce  Blackstone  eonAurred. 
(Mr.  Justice  Aston  was  absent  in  chancery.)    Hero  is  m  ad- 
verse possession ;  do  keeping*  theplatnfifToutof  pos- 
[*82  3      session.    One  tenant  In  common   Iras  received  *the 
y     rent,  and  not  accoun^d  for  it  to  the  othter ;  but'  liere 
is  no  expulsion,  no  ouster. «  *  ' 

* 

On  motion  for  a  new  trial;  in  the  case(a)  Itoe,  tx  dem.  Fisher 
and  WifCy  and  Tayhr  and  Wifi  versus  Prossbr^  Lord  MansfieH 
reported  the  case  to  be  an  tjectment "brought  by  the  ^I^intiS*  for 
an  undivided  moiety  of  ^certain  kufds  in  Enfield,  in  the  coiiifty 
of  Middlesex.  The  lessors  of  thitf  plaintiff  claimed  title  unVier 
•Mary'TaylOij  who  was  tenant  in  tail  in  common  of  the'  lands 
in  question,  with  the  sister,  under  the  will  of  one  Perkins.  '  The 
rister  was  marricd^'to  Steviens,  after  trtiich,  in  the  year  1705, 
there  was  a  dfeed  of  partition,  between '  Mary  Taylol*  and  Ste- 
vcns,  for  the  life  of  Stevens ;  by  whicb  deed  all  the  lands'  in 
Enfield4Were  alloted  to  him,  and  linder  which  he  enjoyed  them 
till  the  year  1784,  wTien  be  died :  Mary  Taylot  died  sOme 
y^ars  before.  Froci  the'  year  17S4  one  tferiant-in  common, 
namely,  the  wife  of 'Stevens,  had  been  in  the  sole  possesalion  tjf 
these  lands,  without  any  claim  or  demand  by  any  person  or 
persons  claiming  under  Mav^  Taylor,  deceased,  the  other  ten- 
atit  in  common.  No  actutf  ouster 'was*  proved ;  but  that 
Lord  Gh.  J.  MansBeld  left  tt  to  the*  jury  to  say,  whether  iherte 
was  not  sufficient  evidence  before  them,  to  presume  an  actual 
oiister.  And  supposing  there  was  tin  actual  ouster,  in  that 
case  the  lessors  of  the  plaihiiff  were  barred  by  the  statute  of 
Imitations.  The  jury  found,  there  was  sufficient  evidence  to 
presumed  an  actual  oUster.  * 

■ 

(a>  Cowp.  217. 


■.Mt»fc»^»^— ^^M^M^^  ■  1  ■    M        .  I        .       ^1 


Hth.  S/qi,  260.  Higbee  ^  M,  vs.  £tce,  b.'Mass.  Rep.  351.  Mc- 
Ou^g  vs.  Ross.  6  WheaL.  Rep.  U>4.  Cuyl^r  ^  AJ.  vs.  Bradt  ^  Al 
2  Caines'  Ca$.  Err.  33.^, 


i 
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It  was  ftrgued,  for  the  pbmlii^  that  it  w  a*geaeNd  rate 
of  li»v»  that  thi9 poseea^ioo  of  Me  trnM/tiwemmon  is  the  po»- 
ses^oo  o(  botti  i  and  tbese  is  na  groiiod  for  any  dis- 
^iaction  in  this  case  sa  as  to  take  it  €>ut  of  the  gtne-  [  ""^SS  ] 
ral  rule.  If  ^a^  ai^tuaL  oiister  Had  been  provedi  it 
woidd  hayi^  been  "diftrent ;  bttt,ber6,na  eirideiice  whatsoever 
is  given x^fagy  aolual  ousiterj  or  of  a  tortaous  possession;  on 
the  oontrarjr^.it  af^aifs  thai  (be  possession  was  only  by  per- 
not^ssion.of  bis  cooip^niap,  and,  as  a  consequence  of  such  po^ 
missioii,  h&  re«eii^  tba  rents  and  fnSUB*  But  the  bare  par* 
caption  of  rents imd  pipfils»i»oQ  ouster;  and  without  an  actnat 
oustei;,  the  statute  of  limitations  is  no  bar  against  a  ^tenant  in 
common;  and  the  cases  oitediyeie  RtmAng  agaiftst  Raxo^iemt, 
2  SaHc*  4@3..and,  2  Ldi  Raymond,  830.  aqd  Etnpson  against 
SkackkUm,^5  Butt.  iQQ^u  . 
< 

For  the  d^e^afUs  it  was  admitted,  that  where  there  is  no 
ouster,  the  statute  of  limilatioqs  does  not  bar .  the  odier  tenant 
in  common.  B^t  hese  the  JMry  have  found  an  actual  ouster ; 
and  the  onl^  tJUestion  is,,  whethei'  they  were  warranted  in  so 
doing.  As  to  thC'case  otEmpwH  against  i^Aodsleton,  npex* 
pubion  or  ouster  was  found  in 'that  .caae  >  the  single  question 
was,  whether  the  plaintiff  was  bar^  by  the  statute  of  limits* 
tions,  aAjBra  {]tf>^ession  of  twenty-^  years;  and  the  court 
held  he  was^ot.  But  LprdA^aosfield there. said,  if  a  question 
had  been  made  at  the  trial  whether  the  plaintiff  was  ousted,  it 
migbyt  have  h^an  a  fikot  tpJiaxe.beenleft  •  to  a  jury^  Here  the 
question  w^  made,  and  the  circumstances  left  to  tlie  jury  lyere 
sufficient^  ip^point  of  taw,  for  them  to  presume  an  actual  cos- 
ter ;  namely,  m  uninterrupted  possession  and  receipt  for  the 
rents  and  profii^  for  forty  years.  The  cases  cited  were  12 
Mod.  658*9. ,  1  LA.  Raymond,  SIO. 

Lord  Mansfield. — It  is  very  true  that  1  told  the  jury  they 
were  warranted  by  the  length  df  timo^  in-;this  case, 
^to  presume  an  adverse  posses$ion,  an  ouster,  by  one     f  "^4  ] 
of  the  tenants  in  common,  of  his  companion ;'  and  I. 
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continue- 8fil*tf  the  same  opiaiom  Some  ambigoify  seems  txi 
have  arisen  from  the  term  aciml  aituer,  as  if  it  meant  some  set  ac«- 
companied  by  real  force^  and  as  if  a  turning  out  by  the  shoul- 
ders were  necessary.  But  that  is  not  so.  A  mta  may  come 
in  by  rightful  possession^  and  yet  hold  over  adversely  without 
a  title.  If  he  does,  sush  holdiog  over,  undelr  ciraimstances, , 
win  be  equivalent  to  an  actual  ouster.  Fof  itystance,  length  of 
possession  during  a  particular  edtate^  as  a  term  Of  one  thou- 
sand yeai^,  or  under  a  I^ase  for  lives,  as  long  as  the  lives  are  is 
being)  gives  no  title ;  but  if  iemai  fmr<mlirt  vte  bold  over  for 
twenty  years  after  the  death  of  cettui  foe  ne^  such  ^holding  over 
will,  in  ejef  tm^  be  a  complete  bar  to  th^  femaindei>-man  or 
reversioner ;  ^because  it  was  adverse  to  Ms  title. 

So  in  the*  case  of  teneints  in  oommon ;  the  possession  of 
one  tenant  in  common,  eo  nomtne,  as  tenant  in  common,  can 
never  bar  his  companion ;  because  such  possession  is  not  ad* 
verse  to  the  right  of  his  cbmpanion,  but  in  support  of  their  com- 
mon title,  £1]  and  by  paying  him  bi^  sAinre,  he  ackfiowledges 
him  cotenant.  Nor  indeed  is  a  refusid  to  p^y  of  its^'  suffi- 
cient without  deqying  his  titfe.  But  if,  upon  demand  by  the 
cotenant  of  his  inoiety,  tbeY)^er  denies^  to  pay,  and  denies  his 
title,  saying  he  claims  the  whde,  and  wilt  not  pay,  and  continues 
in  possession,  such  possession  is  adverse  and  ouster  enough.  [2] 
The  question  then  is,  whedier  the  possession  in  this  easei  after 

the  death  of  Stevens,  in  tbe-year  1 7S4,  that*  k,  after  ihie 
[  *35  ]     particular  estate  endadi  was  a  po^sessioR  ^s  tenant 

in  common,  io  nosttfie^  or  adverse  1  k  is  a  possession 
of  near  forty  years,  which  is  more  thantiuadrupte  the  time  giv- 
en by  the  statute  for  tenants  in  .common  to  bring  then*  action  of 
account,  if  they  thmfe  proper ;  nantely,  six  j^ears :  But  hi  this 
case  no  evidence  wliatever  appears^  of  toy  account  demandefl, 
or  of  any  payment  of  rents  and  profits ;  or  of  any  claim  by 


■ — J — - — — 

[1]  Vide  Page  25,  Note'p.]  &  Page  27,  Note  [«.] 

[2]  Vide  Jackson  ex  dem.  Bradt  ^  Ah  vs.  WkiAecky  S  Cow, 
JB^.  633p  where  this  opiaioQ  of  LordA^KSFiELD  it  quoted  verba- 
ttm,  and  ciled  as  an  authority  in  point. 
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the  lessors- of  the  plaintiff;  or  oT  any  acknowledgement  of  the 
title  in  AeoD,  or  in  those  under  whom  i^pj  would  now  set  up  a 
riglit.  Therefore^  I  am  dearly  of  opinion,  as  I  was  at  the  trial, 
that  an  undistuibed  and  quiet  possession  for  such  a  length  of 
time  is  a  sufficient  ground  for  th^  jury  t5  presume  an  actyial 
ouster,  and  that  they  did  right  in  so  doing.[l] 

s 

Aston,  Justice. — ^Thcre  have  been  frequent  disputes  as  to 
how  far  the  possession  of  one  tenant  in  common  shall  be  said 
to  be  the  possession  of  the  other,  and  what  acts  of  th^  one 
shall  amount  to  an  actual  ouster  of  his  cogapamon.  As  to  the 
first,  I  think  it  is  oviy  where  the  one  holds  po^ession^as  such, 
and  receives  the  rents  and  profits  on  account  of  both.  With 
respect  to  the  tecend,  if  no  actual  ouster  is  prov^,  yet  it  may 
be  inferred  Aom  circumstances,  which  circumstanees  are  mat- 
ter of  evidence  to  be  left  to  a  jury,  ^ow,  in  this  case,  there 
has  been  a  sole  and  quiet  possession  for  forty  years,  by  one  tear 
Tint  in  common  only,  without  any  demand  or  claim  of  any 
account  by  the  other,  and  without  any\payment  to  hiip  during 
that  time.  What  is  adverse  possession  or  ouster,  if  the  unin- 
tempted  receipt  of  the  rents  and  profits,  without  account  for 
near  forty  years,  is  not  1 

*Willes5  Justice. — ^This  case  must  be  determined     [  *S6  ] 
upon  its  own  circumstances.    The  possession  is 'a 
possession  of  sixteen  ^sears  above  the  twenty  prescribed  by 

• 

p]  In  the  case  otJaekson  ex  dem.  Brudt  8f  ilZ,  vs.  Whitbeck, 
(6  Caw.  Sep*'  1^33.)  Sutbekland,  J.  delivering  the  ppifdon  of 
the  Courts  said^  **  It  appears  to  me^  that  admittiug  the  premises 
*'  in  question  to  have  descended. to  the  children  of  Bernardu$ 
'^  Bradt^  as  tenants  in  copimon,  the  evidenee  in  the  case  warrants 
**  the  presomption  of  mn-  actual  ouster  of  his  covenants  by  Hew^ 
^^  drick.  Here  tuy  been  an.  exclusive  possession  under  claim  of 
*'  title,  for  forty  years,  without  any  assertion  of  ri^^ht,  or  claim  to 
'*  any  portion  of  the  profit*  of  the  premises  on  the  part  of  his  co- 
"  tenants*  abhough  theya  Ikresided  in  the  same  county,  within  40 
*'  miles  of  the  premises."  &;  Vide  Van  Dyck  vs.  Van  Beuren 
Si^  Al  I  Caine^  Rep.  84,  to  theiike  effect,  &  Bryansvs.  Atwa- 
'tfr^B  Day^9  Rep.l^S.  Bratketty^,Nortros8;\  Grf.enL  Sfp.9\. 
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the  statute  of  liinitdtions,  wHhQut  any  daim,  deiBand,  or  inter^ 
ruption  Kbatsoever :  and,  thetefore,  afler  a  peaceable  possea^ 
sion  for  such  a  length  of  liipe,  I  think  it  would  be  dflEngerous 

la  * 

now  to  adtiit  a  claim  to  defeat  such  pgssession^  However 
strict  the  notion  of  actual  ouster  may  formerly  have  been,  I 
thiiik  adverse  possession  is  now  evidence  of  actual  ou^er ; 
and  therefore  entirely  agree,  that  under  the  circumstances 
tvhrch  appeared  on  the  trial,  it  vyas  very  properly  Icit  to  the  jury 
to  presume  an  actual  ouster  in  this  case. 

AsKhurst,  J.  \ms  of  the  same  opinion,  and  observed,  that 
after  so  lopg  an  acquiescence,  the  jury  were  well  warranted  to 
presume  any  thing  in  favour  of  the  defendant's  title ;  and  they 
might  presume  either  an  actual  ouster  or  a  .conveyance*  With 
-  respect  to  the  case  of  \Fatrchtffi,  ex  dem.  £mp«oiv  against  Shacr 
IdetaHy  the  present  question  was  not  property  before  the  court  in 
that  case.  The  single  question  there  was,  whether  the  plaiatiif 
wasbarred  by  the  statute  of  limitadons.  The  possession  was 
a  possession  of  twenty-sAx  years  ^  but  in  that  case  it  W|is  left  to 
the  jury  to  presume  either  an  adverse  possession  or  actual  ous' 
ter*  And  thought,  that  after  a  quiet  uninterr4pted  possession 
for  forty  years,  they  were  well  warranted. . 

4 

Receipt(a)  for  rent  by  a  stranger  is  no  evidence  of  pQssesaion, 
so  as  tQ  take  it  out  of  him  in  whom  tlie  rjight  is,  for  it 
[  *S'i  ]  ,  is  no  disseisin  without  the  adnussioo  of  him  "^  who  right 
has ;  not  even  though  he  make  a  lease  to  the  tenant 
by  indenture  reserving  rent,  unless  he  make  an.  actual  entry : 
80^  though  the  tenant  declare  he  is  in  possession  for  die  stran* 
ger ;  thou^  it  may  be  proper  to  be  left  to  a  jury,  especially  if 
the  stranger  have  any  colour  of  title.  And, though  the  plaintiff' 
be  out  of  possession,  the^statute  only  begias  to  operate  from  the 
time  of  a  light  to  eater  accruing.  [  1  ]  « 

(ft)  Bull.  N.  P.  104. 

Ill  ri       ■  t  .  i       -  if 

il]  '*  It  was  declared,  in  Jackson  vs.  Schoonmakcvj  (4  Johns. 
\ep,  390.)  to  be  thela^i  that  the  Statute  of  Xioiitationadidnot 
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Ejectnient(o)  for  lands  at  Deptferd;  in  Kent.    The  lessor  of 

(a)  Run.  App.  458. 

**afi6Ct  the  ngbt  of  a  remaiDderrinan  duriog  the  contin«iftnce  of  a 
*'.particUlat  estate  ;  nor  would  the  acts  ot  laches  of  the  tenant  of 
"  tho  particalar  estate,  «ffect  the  party  entitled  m  remainder.  The 
'^  right  o(  entry  of  the  les^sor  did  not  ftccrue,  and  conld  not  exist 
**  dax;ing  the  estate  by  the  <fartesy."  Jackjf&n  ex  dtm.  Beekman 
vs.  Sdlick,  8  Johns.  Rep.  269.  d&  Vide  Martin  vs.  Woads^  9 
Miiss.  Rep.  377,  Heath  &  JJx,  vs.  Wliite,  5  Conn.  Rep.  228. 
Doe  €z  dcm.  Colclough  &  Z7x,  vs.  Hnhey^S  Bam,  &  Cress.  Rep. 
757.     Doe  ex  dem.  Milner  vs.  Brightwen,  10  Easfs  Rep.  5flfe. 

**  The  statute  would  work  great  injusticevif  it  were  held  to  af- 
^^  feet  the  rights  of  reversioners  or  remaindermen  during  the  con- 
"  tinuance  of  the  parlicolar  estate.  Sach  was  the  view  of  the  sta- 
'*  tute  taken  by  this  Court,  m'Jaeksoti  v.  8choonmakerj(^4  John. 
**  390.)  and  Jackson^v^  SeUick^  (8  Johns.  268.)"  Jaekson  ez 
dem  Swarttpout  Sf  Ux  vs.  Jonnson^  5  Cow.  Rep^  96.  {per  Suth- 
erland, J.  and  the  like  ox^inion  is  given  by  Savage,  Cfa.  J.,  ot  pha- 
ges 102,  103.  • 

If  a  person  has  not  a  right  of  entry,  but;  only  a  possibility  which 
imiy  pre  a  ri^t  of  entry  at  a*  fotare  day,  the  statute  does  not 
run  against  htm,  until  that  right  acecues.  Hence,  nbtwithstanding 
the  next  heir  in  tail  releases  to  the  tenant  in  tail  in  pbssession, 
the  statute  does  not  run  against  the  releasor  until  the  death  of  the 
tenant  in  t^ii  without  issue.  Lessee  of  Hall  vs.  Fandegrift  4*  J^l- 
3  Binn.  Rep.  374. 

In  the  case  of  Stewart  vs.  Jachon,  (1  Marsh.  Rep.  (Ay.)  59.  on 
Jlppeal.)  Owsley,  J.  ay/io  delivered  the  Opinion  of  the*jCourt,  said^ 
**  The  appellee  relied  upon  an  adverse  possession  for  twenty 
"  years;  but  as  th^  appell9nt's  right  of  entry  is  shewn  to  have 
'•accrued  within  twenty  ycai's,  accord  log  to  the  case  of  Chiles 
"  against  Calk,  (4^^  Bibb,  644,)  the  Court  improperly  held  his  ac- 
•'  tion  to  be  barred  by  such  a  possession."  ^*  Vide  Pinldy  ^  AL 
vs.  Humble  if  AL  %  Marsh.  Rep.^Ky.)  670.  Murray ^  Admr.  ^c.  vs. 
The  East  India  Conipanij,  6  Barn,  ir  Aid.  Rep.  204. 

"'The  principle  on  which  the  Act  of  Limitations  operates,  is, 
'^  that  there  must  be  a  right  of  entr^  existing  at  the  time  of  the 
**•  bar,  which  ean  be  affected ;  and  when  the  person  who  is  sQp> 
"  posed  to  be  affected,  and  those'nnder  whom  he  holds,  had  no 
*•  right  of  entry,  that  right  i^  not  tolled."  May's  heirs  vs.  Hill,  6 
Litt.  Rep.  3T3.  (per  Mills,  J.  delivering  the  Opinion  of  the  Court.) 

In  the  case  of 7i'c//5  vs.  PritUcy  (D  Ma.'is.  Rep.  50C.)  the  Cotrt 
said;  **  That  those  in  rcn^aindcr  might  h«ivc  entered  immediately 
*'  on  the  refusal  of  the  dcvi«cc  for  life  to  accopt  the  devise,  h  trut, 
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the  plaintiff  claimed  the  estate,  as  hetr  alt  law  of  JohD  Waltbew 
and  Edmund  Walthei\%  who  had  granted  long  leases  of  the  pre- 
mises in  question.  John  Walthew,  together  with  Edmund  Wal- 
thew,  (nephew  to  John,)  were  seised  in  fee^  as  parceoera  in 
gavelkind  of  the  lands  in  question ;  an4]  on  Uth  June,  1678, 
leased  the  premises  to  John  flail  for  seventy-one  years,  at  61. 
109.  rent ;  and  on  22d  April,  1692,  again  leased  the  premises  to 
Ann  Hall,  who  had  succeeded  the 'original  lessee,  for  f<Hly 
years,  to  commence  from  1*749,  at  the  same  rent.  The  lease 
was  traced  downhy  scven^l  assignments  to  the  4th  March,' 174S, 
wlfen  it  was  assigned  by  the  then  assignee  of  the  lease,  to  i>ne 
Robert  Tew,  from  whom  the  ancestors  of  Mr.  Maddox  had  ob- 
tained possession.  These  leases  expired  llih  June,  1789,- on 
which  one  Elizabeth  Ellerbeck  h^d  entered,  in  the  name  of  her- 
self and  the  lessor  of  the  plaintiff;  and  Mr«  Maddox,  the  defend- 
ant, had  brought  an  ejectment,  claiming  not  only  under  the 
assignment  of  Tew,  but  also  under  a  conveyance  of  the  reversion 
by  lease  and  release  fr.om^  the  heirs  of  Dame  Elizabeth  Blun- 

dell,  who,  he  stated,  was  the  heir  of  John  and  Edmund 
[  ^S8  ]     "^Walthew.    Elizabeth  Ellerbedc  having  no  evidence, 

called  no  witnesses ;  and  Maddox  recovered  the  pre- 
mises  on  a  trial  before  Gk)uld,  J.  at  Maidstpne,JLent,  1791.  Mrs. 


^^But  one  may  have  difierent  rights  of  entry  ;  and  althoufj^  the 
»*<  devisee  for  life  refuses  to  accept  the  estate  devised,  and  the  re- 
^'  mainderman  thereby  acaaires  an  immediate  right  o(  entry,  yet 
'^  he  is  not  obliged  to  avad  hiai3^1f  of  his  ri^ht  so  accruing ;  bat 
**  he  may  enter  after  his  second  right  accrues*  by  the  ^eath  of  the 
"tenant  for  life."  <J-  Fide  JValli^gfor'd  vs.  Nearly  15  Mass.  Rep» 
472.     Same  Point: 

The  right  of  entry  on  land  accrues  only  with  the  emanation  of 
the  grant,  and  then  the  statute  commences  running.  JTotvX^  vs. 
DamaU^  5  LitU  Rep.  318. 

Copyhold  lands  were  gradted  to  A.  for  the  lives  of  herself  and 
B,,  and  in  rever.<3ion  to  C.  for  other  lives.  A.  died,  having  devised 
to  B.,  who  entered  and  kept  the  possession  for  more  than  twenty 
years.  On  his  death  C.  brought  ejectment :  Held)  that  the  action  was 
barred  by  tbo  Statute  of.  Limitations,  for  thai  C.'s  right  of  posses* 
si  on  accrued  on  the  death  of  A.^  inasmuch  as  there  cannot  be  a 
genera]  t)bcupant  of  copyhold  land.  Dbe  ex  dem,  Foster  j*  AL  vs. 
Scniti  4  Bam,  *  Crew.  Rep.  706.     • 
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£Derb<dc,  booythfowa  into  f^ti  for  the  costft^  dkd  there,  soil 
the  present  leeeor  of  the  plaintiff,  ber  eieter,  having  obtaiadl 
fiiende,  made  an  entrj,  and  brought  the  present  ejectment  which 
came  on  to  be  tried  before  Hotham,  6.  at  Maidstone,  Lent  Asi^- 
ses,  1794.  Tl»e  lessor  of  the  plaintiff,  having  given  evidence 
of  the  above  leases,  proved  a  descent  by  parish  registers  and 
Fleet  marriages,  from  Elizabeth  Walthew,  (of  Kidbroke,  aliam*- 
let  in  Deptford  parish,)  and  by  the  baptisfn  of  the  said  Elizabeth 
It  appeal^  she  was  daughter  of  Mr.  Walthew ;  and  it  vrats 
shown,  that  Henry  Walthew,  of  Deptford,  was  eldest  brother 
of  John  Wahhew,  and  unde  of  Edmund  Walthew,  ihe  teisson 
ef  the  two  original  leases;  and  that  Henry  Walthew,  having 
Kved  at  DeptfiMrd,  was  insisted  to  be  the  ftittier  of  the  mA 
Elasabeth,  of  Kidbroke. 

For  defendant  it  was  objected,  that  supposing  the  pedigree 
sufidently  proved,  as  there  was  a  rent  of  61.  10s.  reserved  oil 
the  two  original  leases,  the  lessor  of  the  plaintiff  must  show 
that  she  herself  or  some  of  the  several  ancestors  from  whom 
she  derived  her  titfe  and  descent  from  Elizabeth,  of  Kidb^e^ 
had  received  tliat  rent,  within  twenty  years  previous  to  the 
commencement  of  the  action.  And  Hotham,  B.  thinking  that 
Was  oeeessaiy  to  prove  a  possessory  title,  the  rent  being  in 
lieu  of  the  land,  thought  the^  objection  was  faftal,  and  apon  it 
ndnsttited  the  plaintiff. 

Ettster  term,  11^94,  K.  B.  it  was  moved  by  Bond,  Ber' 
jeant,  to  *set  aside  the  nonsuit.  He  said,  it  was  a 
♦general  question,  whether  a  person  seised  of  a  ire-  [*S9  ] 
version,  expectant  on  a  term  for  years,  is  bound,  in 
order  to  entide  himself  to  recover  in  ejectment,  to  show,  as 
part  of  bis  case,  that  he  has  actually  been  possessed,  wilhiki 
any  particular  limits,  of  the  rents  reserved  upon  the  leases.  He 
said,  it  would  be  admitted,  tf  nothing  was  re&srved,  he  oout^ 
Ml  be  expected  to  show  any  thing  was  deceived.  B^  ts 
fealty  was  at  least  the  impAied  service  in  all  tenancies^  if  no 
rent,  the  party  must  show  he  had  received  fealty ;  or  if  a  pef^ 
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per-corn  vras  only  raBenred,  he  must  prove  seinn  of  it  He 
aaid,  nothing  of  this  was  to  be  found  in  the  statute  of  fimita- 
tions,  which  alone  cOuld  have  given  birth  to  the  supposed  rde. 
That  SI  Jac.  I.  c.  16.  s.  1.  only  directed  that  the  entry  must  be 
made  within  twenty  years  aAer  the  title  accrued.  And  as 
ejectment  only  lay  where  the  title  of  entry  was  found,  the  eject- 
ment only  could  be  brought  within  twenty  years.  That  here 
the  leases  expired  in  June,  1789,  consequently,  the  ejectment 
being  brought  within  twenty  years  after  the  title  accrued,  the 
statute  was  satisfied.  He  concluded,  that  all  reference  or  anal- 
ogy to  this  statute  was  ialse,  and  there  was  no  rule  of  law 
whidi  authorized  the  defendant's  objection.  He  said,  if  the 
rent  had  not  been  received,  the  same  statute  had  taken  away 
the  remedy  by  action  of  debt,  after  six  years,  but  not  the  right 
The  right  remained  to  the  rent ;  and,  according  to  Sir  W.  Fos- 
ter, in  8  Co.  64.  the  older  statute  of  limitations  ilid  not  apply 
to  rent  reserved  by  "deed.  8.  P.  %  Vem.  236.  The  proof  of 
payment  was  not  a  requisite  or  direct  point  to  be  prepared  to 
prove  in  this  action ;  he  donH  undertake  to  make  out  he  is  en- 
title^ to  the  rent ;  he  only  is  to  show  he  is  entitled  to  the  pos- 
session, the  term  being  dapsed.  In  real  actions,  some- 
[  ^40  ]  times  esplees  are  part  of  demandant's  *case,  as  in  a 
writ  of  right;  but  in  others,  as  in  ceasaril^  or  escheat, 
where  they  claim  li  seigniory,  or  reversion,  Qone  are  aUegedr 
Bro.Espl.  6.  several  special  verdicts  in  ejectment  may  be  looked 
at,  where  plaintiff's  whole  proof  set  out,  not  necessary  to  show 
seisin  of  rent  reserved,  wh^ re  reversioner  claimed  after  a  long 
lease  rendering  rent  Salk.  339.  he  said  he  was  nonsuited. 
That,  probably,  on  the  whole  case  it  might  h^ve  appeared  that 
the  plaintiffs  were  not  entitled ;  and  non-receipt  of  rent  in  that 
line  of  descent  plaintiffs  claimed,  might  operate  as  a  consider- 
ation or  presumption  for  the  jury  to  go  on,  and  lead  them  to 
suppose  the  right  waer  not  in  the  plaintiffs ;  but  if  defendant 
had  shown  this,  |he  plaintiffs  might  have  rebutted  such  a  pre- 
sumption, by  evidence  in  ie[rfy ;  and  that,  at  all  events,  not  re- 
ceiving the  rent  was  only  a  question  for  the  jury,  and  could  not 
wai|»nt  a  nonsuit ;  as  if  it  was  as  necessary  a  requisite  as 
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]M^M>f  of  a  conveision  in  trover,  or  of  eaplees  in  a  writ  pf  • 

The  court  set  aside  the  nonsuit ;  Lord  Kenyon  going*  rery 
muchon  Bond^s  ailment. 

The  cause  was  tried  before  Lord  Kenyon,.  Sum.  1794,  when 
defendants  had  a  verdict,  on  the  defect  of  plaintiff's  pedi- 
gree, and  a  iair  conclusion,  from  all  the  circumstances,  that  • 
Dame  Elizabeth  Blundell,  under  whom  Maddox  claimed,  was 
heir  (rf*  the  Walthews,  and  not  Elizabeth,  of  Kidbroke. 

Nor  does  it  bring  the  case  within  the  statute,  that  the  lease 
cootftined  a  covenant  for  re-entry  for  non-payment  of  rent,  as 
the  lessor  was  not  obliged  to  enter  for  condition 
^broken :  or  that  the  premises  were  copyhold,  and  the  [  *41  ] 
defisndant  had  been  admitted  as  \^\x  at  law  to  his  ia- 
tfaei^  who  bad  been  admitted  as  heir  at  law  to  him  last  seised, 
and  had  received  the  rent  during  the  continuance  of  the  original 
lease;  .for  as  a  descent  cast  only  tolls  an  entry  where  an  entry 
can  lawfully  be  made,  so  the  statute  only  bars  an  entry  where 
such ^entry  was  lawful;  and  to  avoid  the  statute,  the  law  will 
not  require  a  man  to  be  a  trespasser.  [1] 


[1]  Vide  page  37,  note  [1.] 

In  the  case  of  Jackson  ex  dem,  Swarhoeui  ^  Ux.  vs.  Jaek$&nf 
(5  Cow,  iZep.  103.)  Savaoe,  Cb.  J.  said ;  ^*  At  wfiat  period  of 
**  time*  I  would  ask,  was  it  in  the  power  of  the  heirs  of  Mrs.  Cooper 
**  to  have  asserted  their  rights,  before  1817,  when  Thomas  Cooper 
<'  [he  QWt  tenant  by  thecurteey,']  died  1  Their  infancy.  I  admit,  is  no 
^'  ezcase  for  them,  as  successive  disabilities  are  not  allowed.  The 
'*  statute  was  not  operative  until  the  death  of  Mrs.  Cooper,  It  is 
^'  true,  indeed,  that  more  than  twenty  years  have  elapsed  since  the 
«  adverse  possession  commenced ;  and  more  than  ten  years  since 
"  the  last  disability  was  removed,  which  existed  when  the  disseisin 
"took  place ;  but  I  would  ask,  when  were  the  claimants  guilty  of 
*^  laches  ?  They  were  not  bound  to  make  an  entry,  or  claim,  till 
«tbe  death  o^  Mrs.  Cooper.  And  from  that  period,  till  the  death 
'*  of  the  tenant  for  life,  the*law  would  not  permit  them  to  eater. 
*'  Shall  laches,  then,  be  imputed  to  them  1  Certainly  not.  Whether 
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.  In  ejeoimeiil(«)  for  a  house  and  preimees,  a  verdict  was 
found  for  the  plaintiff,^8ubject  to  the  opinion  of  the  court  oa  a 
special  case ;  in  which  it  appeared  that  the  premises  in  ques- 
tion ivere  parcel  of  the  manor  of  Stebunheath  otherwise  Step- 
ney, in  Middlesex.    At  a  court  holden  for  the  manor,  on  the 
12th  April,  1743,  Thomazine  Taylor,  spinster,  was  adioitted 
to  Ihe  premises,  by  the  description  of,  &c.  6c.  according,  &c. 
At  the  same  court,  the  said  Tbomazine  Taylor,  according  to 
the  custom  of  the  manor,  surrendered,  amongst  otherS)  the 
premises  in  questfon,  to  such  uses,  intents,  and  purposes,  as 
the  said  Tbomazine  Taylor,  in  or.  by  her  last  will  or  testament 
in  writing,  should  limit,  appoint,  or  declare.    Tbomazine  Tay- 
lor, by  indenture  of  lease  of  the  7th  of  June,  1759,  by  vurtue  of 
a  prerious  license  from  the  lord,  demised  the  premises  in  4^^ 
tion  to  Dorothy  Whiting,  since  deceased,  for  forty-one  years 
from  Midsummer-day  then  next^  at  the  rent  of  eight  pounds 
per  annum,  payable  quartei^y  on  the  usual  rent  days ;  with  a 
proYisD,  that  if  the  rent  should  be  unpaid  for  twenty-one  days, 
&C»  or  if  all  defects  of  reparations  from  time  to  time,*  &c.  were 
not  atnended  within  three  months  next  after.notice  ifo 
[  *42  ]     ^writing,  &e.  or  if  the  ««aid  Dorothy  Whiting,  her  ex- 
ecutors, &c.  did  not  well  and  truly  keep  dl  the  cove- 
nants, &c.  on  her  and  their  parts,  &o.  that  then  and  from  thence^ 
forth,  and  «t«H  ttmee  afterwards,  it  ehotlM  and  might  be  lawful  for 
the  said  Tbomazine  Taylor,  her  heirs,  &c.«into  andupoh  the  said 
denneed  premises,  to  re-eater,  and  repossess.    The  lessee  took 
pOdsessioq  of  the  premises  under  this  lease;  and  she  and  her 
representative,  Mr.  John  Scott  Whining,  (the  present  tenant  in 
y)  continued  to  occupy  them  from  the  commeiice- 

(«)  7  But,  299. 


^«  CtflifoM  Cooper  was  born  before  or  aAer  the  disseisin  seems  to  me 
^net  to  ^hanfs  the  rights  of  the  parties.  The  lestttrs  of  the 
'*plalatiff  have  breogiit  their  action  within  ten  years  after  the  op- 
^*eriii<Miof  the  siatateupon  their  claims  aad  are  not  barred  by  it." 
4l  vide  9iid,  96,  96. ;  {ume  Ca$e^)for  tt  nrnHar  Opinion  by  Burn- 
^£fiLAiri>;  J. 
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mmt  of  Hk  lease  aotil  Ibe  aspiration  of  it  at  MuisuoHD^r,  1800. 
On  die  3d  of  August,  1 780,  Miss  Tfaomazine  Taylor,  the  les- 
sor, gave  directions  to  her  attorney  to  prepare  her  will ;  by 
which  she  gave  to  certain  persons  the  premises  in  question,  in 
trust  for  BKxabeth  Cook  (who  was  therein  named  Mary  Cook) 
and  her  heirs  for  ever ;  but  the  jury  found  that  the  lessor  of  the 
piaiDtiff  was  the  person  intended  by  that  description.  Before 
any  will  was  made  under  these  instructions,  Mks  Tfaomazine 
Taylor  died.  Tliese  instructions  were,  upott  the  25th  of  Feb- 
ruary, 1783,  pronounced  for,  and  eetaUisfaed  as,  the  only  wiB 
of  Miss  Thomazine  Taylor,  by  tlie  prerogaitire  nourt,  and  pro- 
bate thereof  was  dterwards  granted  accordingly.  Upon  the 
21st  JUne)  1782,  Thomas  Danvers,  fether  to  theftresent  defend- 
ant,  was  admitted  as  heir  at  law  to  the  premises  in  queiition,  in 
the  accustomed  form. 

The  rent  was  paid  to  Thomas  DMivers-from  the  time  of  Miss 
Th6roanne  Taylor's  death,  until  his  own  death  in  January, 
1791 ;  and  from  that  time  till  the  expiration  of  the  leaiie,  to  hie 
son  James  Danvers,  the  defendant,  who,  upon  his  father's 
death,  was  admitted,  3d  May,  \19{,  to  the  premises 
as  his  heir  at  law,  in  the  same  tbrm  ^'as  liis  fether  was  [  *43  ] 
admitted.  And,  upen  the  expiration  of  the  lease, 
made  a  new  demise  to  Mrs.  Whiting,  under  which  the  latter 
held,  and  paid  rent  as  tenant  to  the  defendant,  at  the  time  of 
the  demises  laid  in  the  declaration.  The  lessor  of  the  piaintiff 
EhzabeCh  was  admitted  to  the  premises  upon  th^  1st  of  De- 
cember, 1801.  Her  marriage  with  the  other  lessor  was  proved 
ait  the  trial :  and  it  was  also  proved  that  the  testatijx  had  no 
other  relative  of  the  name  of  Cook,  except  the  lessor  ^  tli« 
plaintiff  Elizabeth,  and  that  she  wad  the  person  who  was  inten- 
ded to  take  by  the  name  of  Mary  Code,  as  described  in  the  in- 
structions of  the  Sd  of  August,  1780.  The  question  for  the 
opiiiioi)  ef  the  court  was,  whether  the  lessors  of  the  plaintiff 
Were,  under  the  «bove  chrcurastances,  entMed  to  recover. 
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The  le«80r  %£  the  jjlaintiff  Elizabeth  Cook^  claimed  the 
premises  in  question  under  the  will  of  Thomazine  Taylor,  by 
the  description  of  copyhold ;  to  which  premises  Thomazine- 
had  been  before  admitted,  by  the  description  of  all  that  custom- 
aiy  tenement,  habendum  to  her  and  her  heirsi,  tenendum  of  the 
lord  by  the  rod,  according  to  the  custom,  &c.  and  had  before 
surrendered  by  the  description  of  customary  lands,  &c.  holden 
by  copy  of  court-roll,  to  such  uses  as  she,  by  her  last  will  and 
testaffkientin  writing,  should  appoint.  But  though  the  testatrix 
died  in  August,  1780,  and  the  will  was  established  in  February, 
178^  yet,  owing  to  an  outstanding  lease  granted  by  the  testa- 
trix in  her  life-time,  which  did  not  expire  till  June,  1800,  tbe 
devisee  did  not  enter,  or  bring  ejectment,  till  Hilary  term,  1802, 
but  suffered  the  heir  at  law  of  the  testatrix,  who  was  admitted 

to  the  premises  in  1782,  and  afterwards  the  defendant, 
[*'44]     his  son,   """to  whom  they  descended  in  1791,  to  take 

the  rent  during  the  intermediate  time  ;  and  this  al- 
though there  was  a  proviso  in  the  lease  for  re-entry,  in  the  case 
of  non-payment  of  rent. 

,  <^ 

Upon  tl^ese  facts  four  objections  were  taken ;  the  first  and 
second  were  on  the  construction  of  the  statute  of  frauds;  the 
third  was,  that  the  lessor^s  right  of  entry  was  either  tolled  by 
the  descent  cast  on  the  defendant,  or,  fourthly,  it  was  barred  by 
the  statute  of  limitations ;  and  that  either,  first,  by  the  non-re- 
ceipt of  rent  under  the  lease  granted  by  the  testatrix  for  more 
than  twenty  years  since  her  death ;  and  the  defendant  and  his 
father  having,  during  all  that  time,  had  an  adverse  enjoyment  of 
such  rent^  and  of  the  premises :  or,  secondly,  by  tbe  lessor. 
Elizabeth  not  having  availed  herself  for  more  th^n  twenty  years 
of  her  right  of  entry  under  the  proviso  in  the  lease  for  non- 
payment of  rent,  o^  otherwise. 

It  waa  argued  for  the  defendant,  that  considering  the  estate 
as  copyhold,  die  admittance  ^  was  the  investiture  of  the  ten  ant, 
and  no  attornment  is  necessary ;"  and  a  copyholder  having  a 
right  or  titlejto  admittance,  which  vests  in  him  tM  whole  seisin, 
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is  barred  if  he  do  not  ckim  to  be  admitted  wkhia  twenh^  jeard. 
Here,  however,  it  was  tbe  stronger,  because  the  defendaot  and 
his  father,  heirs  Ht  law  of  the  testatrix,  had  an  adverse  posses- 
sion, by  admission,  and  by  the  receipt  of  the  rents  and  profits 
for  above  twenty  years  since  the  lessor's  title  accrued.  For  an 
hm  is  in  by  descei^  and  may  bring  ejectment  before  admittaiice^ 
though  a  devisee  or  surrenderee  cannot ;  and  on  admittance 
upon  descent,  the  heir  is  tenant  immediately  from  tibe,  death  of 
his  ancestor. 

*'2dly.  Taking  the  premises  to  be  freehold,  (he  les*  [  ^45  ] 
sorof  the  plaintiff  was  also  barred  by  his  laches;  and 
it  was  no  answer  to  say,  that  the  outstanding  lease,  which  con- 
tinued to  run  till  Midsummer,  1800,  prevented  his  entry  before; 
for  it  was  still  competent  in  him  to  have 'entered,  without  com- 
mitting a  trespass ;  as  to  demand  rent,  or  fealty,  or  to  obtain 
seisin  of  the  freehold.  [Mr.  Justice  Lawrence. — ^Must  not  an  en 
try,  to.  avoid  the  statute  of  limitations,  be  an  entry  for  the 
purpose  of  taking  possession?  and  how  could  the  lesssor 
have  lawfiilly  entered  for  that  purpose  during  the  contin- 
uance of  the  lease  1]  If  this  were  sc^  a  right  of  entiy 
might  be  preserved  even  after  an  ouster  of  the  rents  and 
profits,  for  above  sixty  or  a  thousand  years ;  which  would 
entirely  defeat  the  object  of  the  statute,  which  was  to  quiet 
men^s  possessions  :  and  it  would  be  incongruous  to  hold,  tjiat 
an  ejectment  might  be  maintained  after  a  real  action  was  bar- 
red  by  length  of  time ;  and  that  suph  an  effect  should  be  pro- 
duced by  a  tenancy  from  year  to  year,  or  even  a  tenancy  at 
will. 

Tai^  against  Hor(iej{a)  was  cited,  to  prove  that  a  tenant  in 
possessien  enjoys  as  the  covenanted  bailiff  of  th^  tenant  of  the 
freehold  f  and  as  a  recovery  of  a  term  does  not  displace  the 
freehold,  so,  according  to  Co.  Litt.  s.  411.  there  may  be  a  dis- 
seisin of  the  freehold,  pending  a  term,  which  shall  be  no  ouster 
of  a  term.  But  Taylor  against  Horde  shows  that  a  roereentcy 
on  the  land  for  another  purpose,  does  not  operate  as  a  dissei- 

(a)  1  Burr.  118. 
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sia  of  the  tenttkt  m  possession^  so  as  to  Mske  a  good  tenant  to 

• 

[  4m6  ]         *'[Lord  Ellenboroogfi)  Ch.  J.^-^Disseisia  is  said  to 

be  a  persomd  trespass,  a  tortiow^  ouster  of  the  seism 

of  another.    And  in  Salb.  246.  Lord  Holt  says^  ttiere  can  be 

no  dissc&ifin  without  an  actual  expulsion.  [1]    But  can  you 

» 

show  that  the  devisee  could  have  entered  to  vest  the  seisin  in 
herself  without  committing  a  trespass  upon  the  tenant  in  pos- 
session? because  the  law  deed  not  require  a  person  to  do  that 
which'  would  make  him  a  wrongdoer.]  [2] 

She  might  have  had  a  writ  of  entry  during  t^ie  continuance 
of  the  lease,  (br  the  purpose  of  asserting  and  establishing  her 
right. 

Ouster  of  seisin  is  distinct  from  ouster  of  possession.  Re- 
ceipt of  rent  by  a  stranger  is  a  disseisin  ;{a)  and  yet  thdre  is  no 
ouster  of  possession.  And,  at  any  rate,  there '  might  have 
been  a  symbolic^  delivery  of  customary  lands  in  lease  by  ad- 
mittance, subject  to*the  lease.  Besides,  the  devisee  might  have 
brought  a  real  action,  whereiri  the  judgment  is  ul  haberet  seisinam^ 
<&C.  without  saying  any  thing  of  the  possession  :  and  there 
the  demandant  counts  upon  his  seisin,  and  not  upon  pos- 
sesion, as  in  ejecto^ent.  And  if  the  fiact  of  the  lands  being 
in  lease  do  not  bar  the  seisin  of  the  owner,  there  is  no  reason 
why  If  should  not  bar  his  entry  for  the  purpose  of  giving  him 
sdsin. 

The  devisee  might  have  justified  in  trespass  brought  by  the 

tenant,  that  she  entered  in  order  to  vest  the  seisin  in  herself,  or 

to  assert  her  right,  whatever  it  might  be,  against  the 

(  •47  ]     party  claiming  and  taking  the  rent,  and  not  to  *ou8t 

(a)  At  tiie  elMtkm  of  tiie  p«ty.    €ro.dtr.  M6L 

■"  ■  "'^  '  ■    '       »         '11  I  ■    1 1   ■      1 1 1  -     III-     ■-  ■ -  * 

[I]  Vide  page  20,  note  [1.] 
[2]  Vide  page  41,  note  [1.] 


Ike  tHMHit  Ske  mie^  alw  kave  eotdr^d  ta  Aalraia  fiir  Iht 
tent  And^  ttSL  eyento,  m  there  wm  a  ekuuie.  id  tbe  !«»«• 
far  re^mtry  in  dafrtdt  of  payoient  oCtbe  real^  the  devtteemighl 
Imre  araitsd  beiedf  of  the  foiieilure  to  enter  aad  kM|)  poeee** 
aaon  above  twenty  years  ago. 

The  statute  of  Itmitatiooa  baa  alvfays  been  cooetioed  favour- 
aU^  witb  a  view  to  quiet  posfleeaioa.  And  the  queation^  wheth- 
er Ae  raoeq>t  of  rant  bj  one  teoaat  in  coinaon  for  above  twen- 
ty yeanii  were  an  ouster  of  bis  companion  could  never  have 
oocarfed)  if  an  advense  receipt  of  rent  for  aueh  a  ienglk  of 
time  had  not  been  considered  as  a  bar^ 

Now  here  the  defendant^  and  bia  &ther  before  hint  have  had 
an  adverse  possession  by  the  receipt  of  the  rent  for  above  Iwan* 
tg ,  year%  which  is  not  only  a  bar  to  the  lessor's  reanedy,  by 
ejectment,  but  gives  the  defendant  a  title  to  the  penaaaoion, 
froto  whence  he  can  only  be  removed  by  a  real  action :  and  that 
this  distinguished  the  case  from  Orrd  agiuost  Madi^s^  Ruad. 
i^eot.  416.  wh^e  the  only  queatioo  was,  whetber  it  was  neeaa^* 
aaiy  for  the  lessor  of  the  (rfaiatiff  to  ebow  %  receipt  of  tent  witli^ 
m  twen^  yaars,  on  an  outatanding  lease,  which  was  holden  not 
to  be  oeceaaary. 

For  the  plaintiff  it  was  answered,  that  a  deaeent  oodd 
oa^  %cXL  an  entry  where  sm  entry  might  lawfolly  bava  baatt 
made*;  but  the  devisee  had  no  right  of  entry  penfiwg  die 
lease  greeted  by  (eatakix,  whicb  did  not  dq^ratiB  1860; 
and  the  law  will  never  compel  a  peraon  to  be  guilty  of  ^ 
a  trespass  in  order  to  acquire  a  right.  No  *^ottMr  [  *4ft  ] 
right  or  title  of  entiy  ia  within  the  statute  of  limita- 
tions, except  that  which  is  accompanied  by  a  right  of  poaec» 
sion,  which  the  lessor  could  not  have  pending  the  lease.  And 
the  payment  of  the  rent  during  part  of  the  time  to  the  defend- 
ant and  bis  father,  would  not  of  itself  laake  the  holding  of  the 
tenant  wroffigfol,  but  it  still  continued  legaV  under  the  original 
term,  as  the  lessor  was  not  bound  to  take  advantage  of  the  for- 
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4nlurey  and  re-eoter  fiir  the  condUion  bfOkeo*  flesides,  the  m* 
viaee  daiming  QDder  the  wUl  was  net  bouad  to  enter  131  the  witt 
was  estaUished,  which  waa  not  tiH  1782,  between  which  time 
and  the  bringing  of  the  gedment,  there  waa  not  an  adrecae 
pot^esaioii  of  twenty  years. 

Lord  Elienborough,  Ch.  J.  afterward«>,  in  delivering  the  opin- 
ion of  the  court,  observed,  that  much  ingenuity  had  been  eser- 
ctaed  upon  questions  about  which  the  court  had  no  doubt : 
aaaongst  which  was  the  fourth,  as  to  whether  the  lessor  of  the 
plaintWs  right  of  entry  were  not  barred  by  the  statute  of  limi- 
tations ;  there  having  been  an  adverse  enjoyment  cf  the  rent 
for  a  longer  time  than  twenty  years.  And  supposing  the  cir- 
eumstancea  of  the  estate  having  been  during  all  that  time  en- 
joyed by  a  tenant  under  a  lease  granted  by  the  testatrix,  and 
which  expired  only  in  1800;  the  defendant  in  that  case  con- 
tended, that  by  not  paying  rent  the  tenant  had  committed  a  for- 
inture  more  than  twenty  years  ago,*  which  gave  ^  lessor  of 
^  the  plaintiff  a  right  to  enter ;  and  not  having  done  so  within 
twenty  years,  she  was  on  that  account  also  barred.  To  these 
,  several  objections,  hi^  lordriiip  observed,  that  it  would  not  be 
necessary  to  go  into  them  at  any  length,  assatisfactoiy 
f  ^49]  answers  had  been  given  in  the  several  Arguments. 
The  objections  do  not  apply  to  cases  where  the  party 
has  no  remedy  but  by  entiy.  The  estate  having  been  in  the 
hands  of  a  tenant  till  1800,  holding  under  a  lease  granted  by 
the  taatatrix,  is  a  sufficient  answer ;  for  during  that  lease  the 
lessor  could  not  enter  to  support  an  ejectment :  and  if  a  for- 
feiture had  been  committed,  she  was  not  obliged  to  enter  for 
theforieiture.[l] 

We  have  seen  that  the  statute  does  not  run  but  where  there 
is  an  Averse  possession  ;[2}  and  that  if  the  owner  have  a  pos- 


[1]  Vide  page  37,  note  [1.] 

[a]  "For  the  Statute  of  Limitations  to  operate  as  a  bar,  the 
^'  pottsssion  must  be  adverse."  Morris*  Le»ee  vs.  Fun  Deren,  1 
Dall  Rep,  67.  (per  McKban,  Ch.  J.)  &  vide  page  19,  note  [1.] 
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saMcm  eitber  in  li«l  or  in  contemplatioo  of  law,  or  if  lie  be  out 
«f  pooimonkMi,  and  have  m>  right  to  enter  during  a  particular  ea- 
tate»  but  for  condition  broken,  of  which,  in  law,  he  Was  not 
bound  to  avail  himself;  in  this  case  it  never  attaches.  There 
are  aho  other  circumstances  which  present  its  operation ;  \ad 
dflo,  certain  acts  of  the  party  to  be  benefited  by  the  statute, 
wUdi^  after  it  has  begun  to  run,  sets  aU  at  large  agioo. 

As  to  what  preveitis  the  operation  of  the  statute,  it  has  beea 
holden,  that  the  payment  of  interest  on  a  mortgage  will  prwant 
the  statute  from  running  against  the  mortgagee,  although  he  may 
not  have  been  in*  possession  of  die  lands  for  more  than  twenty 
years. 

WiBiam  Denne,(a)  possessed  of  a  term  for  a  thousand  years, 
assigned  to  Ralph  Philpot  for  a  collateral  security  against  a 
bond  in  winch  Philpot  was  bound  jointly  with  Denne  for  the 
debt  of  Denne,  in  1665.    Philpot  died,  leaving  R.  Philpot,  his 
son,   his   executor.     WiUiam  Denne   died,  leaving 
Katharine  Denne,  his  wife,  his  ^executrix,  and  Katha-     [  *50  ] 
riae  Denne,  his  daughter,  his  heir.    In  1074,  R.  Phil- 
pot, executor  of  Ralph  Philpot,  and  Katharine  Denne,  the  exec- 
utrix of  William  Denne,  and  Katharine  Denne,  the  heiress  of 
William  Denne,  assigned  this  term  of  a  thousand  years  to  John 
Harrison,  with  condition  that,  upon  payment  of  2001.,  the  con- 
sideration of  the  said  assignment,  by  Katharine  Denne,  the  ex- 
ecutrix, &C.    Katharine  Denile  received  the  profits  tSl  1691, 
and  she  paid  the  interest  to  the  same  time.    And,  per  Holt,  Ch. 
J.  if  a  man  makes  a  mortgage  for  collateral  security,  idthough 
die  mortgagee  is  not  in  possession  for  twenty  years  and  more, 
yet,  if  the  interest  be  paid  upon  the  bond,  according  to  the 
agreement  of  the  parties,  it  shall  not  be  barred  by  the  statute  of 
limitations. 

Which,  with  the  preceding  cases  cited,  estdMMies  this  con- 
struction ;  that  where  the  act  of  the  defendant  acknowledges  a 

(a)Ld.  lUym.  740. 
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right  10  the  ewiier,  the  statute  will  not  opertle ;  beeauae  meh 
adcnowiedgineDt  deduced  from  drcunifltatieee,  mgitifeft.tlie 
idea  of  adveiwi  pos8e8fiion.[l] 

dcs  whne  the  tenMt  for  more  then  tirenty  years,  aad  afiar 
the  eapifatioa  of  a  lease,  remains  in  posaessios,  aid  omits  l» 
pay  dM  renti  but  allows  the  leseor  to  receive  tithes,  acooodinig 
to  a  covenant  contained  in  the  lease ;  such  allowance  whilst  it 
esBtiDues  is  an  admoiwledgmettt  of  the^Ieeser's  rifiit,  attd  pre* 
veoto  Cbe  eperalioii  of  the  statute. 


in  e|actinent(«)  finr  lands  in'  the  pioiob  of  Beddington.    The 

(a)  2  Bo0.  &  PaU  641. 


£13  If  A  defendant  has  acknowledoed  the  title  of  the  pbuoUffy 
he  caooot  afterwards  dispute  it.  Jackson  ex  dem.  Low.  ^  Al  vs. 
Reynolds,  1  Cainet^  Rep,  444.  f^  vide  Jackson  ex  dem.  Wtefy  & 
Clari  vs.  Cucrdm^  2  Johns.  Cos.  353.  Doe  e»  tUm^  Bman  ts. 
PeUttif  5  Burn,  if  Aid.  Rep.  2i23.  Lessee  of  Galloway  va.  OmI^^ 
S  Binn.  Rep.  472,  Graham^  Ah  vs.  Moore  ^  Al  4  Serg.  fR 
Rep.  467.  Jackson  ex  dem.  Van  Sehaick^  AL  vs.  Davis,  Svofo. 
Ren.  129,  15a  J0ckson  ex  dem.  Oriemold,  4*  Al  va.  Bard,  4 
jQ%ns.  R^'  230.  Brandter  ex  dem.  Fiichir  Al  vs.  MarshaU^  1 
Caines^  ReP-  394.  Rowletts  vs.  Daniel,  4  munf*  Rep.  473.  Jack* 
sonexdem.RusseU^ Airs.  Croy,  It  Johns.  Rep.  430.  DuvaU 
if  Al  vs.  A«6<s  3  CaUsl^  Ra^  366.  Jmckson  ex  dem.  Dox  vs. 
Jackeon,  5  Cow.  Rep.  174.  Bigginson  vs.  Mein,  4  Crauch  Rus. 
•419.  Hall  vs.  Doe  ex  dem.  Surtees  Sf  Al  5  Barn  ^  il/i.  Rep.  687. 

In  the  case  o{  Jackson  ex  dem.  Swariwout  &,  Ux.  vs.  Cole,  (4  G>»- 
ens*  Hep.  687.  693.)  Sutherland,  J.,  delivering  the  Opinion  of  the 
Couri,  Mid,  {aSktf  saggesting  the  ^iresomption  that  the  trustee  had 
bf»m  reinihuiaed  hia  advancea  and  coaveyed  to  the  oesttiy  que 
trust.)  '^  This  presomptioa  derives  coD6rmatioD  from  the  fad,  as 
"  testified  to  by  Morse,  that  many  portions  of  the  land  pf  David 
**  Oddeh,  mentioned  in  the  location  and  appraisement,  had  been 
«^ Md  fer  ^^varda  ef  thirty  yeam  aader  hi»> heirs;  and  also^ from 
««the  circumstance,  that  the  Defendant  himself,  as  early  as  17989 
«*  tpok  a  conveyance  of  the  premises  in  question  from  one  of  the 
»^  daughters  of  David  Colden,  and  the  husbands  of  t  vro  others.  In- 
»  deed,  it  nay  be  i|oealioaable  whether  this  is  not  such  a  reoegni- 
**  tioa  of  the  legal  title  of  the  heirs  as  to  pceclode  the  defendant 
**  from  denying  that  it  passed  from  the  trustee  to  the  cestuy  que 
''trust:'  ' 
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kmotB  of  the  pUiKifli  wbo  were  lords  of  the  mnw  of  Bed- 
dkigtoo,  flOM|;bt  tp  reoorer  these  knds,  m  pared  of 
^Hbe nasor;  and  the  defendant)  wbo  waa  rector  of     L^^l] 
the  pariah  of  Betfditigton,  diaputed  thdr  tide,  claiming 
then  aa  patcel  of  the  rectorial  (lebe.    The  lorda  of  the  imnor 
of  Beddington  had  the  right  of  preaeotation  to  the  rectory,  md 
were  9^0  entitled  to  a  portion  of  the  tithes.    At  vacioua  timaB, 
thive  had  been  a.  mutual  interchange  of  landa  and  tithea  between 
the  lorda  of  the  manor  and  the  rectora;  which  had  given  riae 
to  moob  coafijaion  conomning  their  reapective  righta.     To 
prove  poaaeaaton  in  the  leaaora  of  the  plaintiff  a  deed  waa  pro> 
dwcedydated  on  the  18tfa  of  Navember,  1703,  by  which  the  then 
lorda  of  the  manor  demiaed  to  one  Richard  Reddall,  panon  of 
Beddifl^^oB,  the  landa  in  queation  (among  otbera)  for  forty 
yeara,  ^  yiriding  and  piQring  tb^yefore  yearly  during  the  attd 
term,  the  aum  of  forty-three  alnUinga  and  four  pence ;  and  also 
p^ing  and  defivering  yearly  during  the  aaid  term,  at  the  bam 
door,  in  the  yard  pf  the  manaion  hpuae,  ^D  the  tithe  atraw,  both 
of  wheat  and  fyei»  coming  and  growing  within  the  pariah  of 
Baddington,  a»d  alab  aeven  quartere  of  wheat,  four  quarlera.of 
rye^  wad  thirty  quaatera  of  bariey.    The  deed  then  went  on, 
^^and  the^aid  Bichard  BeddaH,  for  himse^  bia  eKccutorai&c. 
doth  covenant,  promiae,  and  grant,  to  and  with  the  aaid  Sir  I. 
I^  &c.  (the  lords  of  the  manor,)  their  heirs,  &c.  that  he  the  said 
BicbardB^dall  shall  not  only  well  and  truly  pay,or  cau^e  tobe 
paid)  from  time  to  time,  and  at  all  times,  during  the  continuance 
<^  this  preaent  demiae,  unto  the  said  Sir  I.  L,  &e.  their  heirs, 
iui.  the  anid  yearly  rent  of  forty -thfee  shillings  and  four  pence 
at  the.  waid  manaion  house,  hut  also  shall  and  will  dehvar  the 
aaid  tithe  straw,  together  with  the  said  wheat,  rye,  and  bari^T) 
in  such  manner  and  form  as  the  same  aball  grow  due  and  paya- 
Ue.by  TJDEtae  of  theae  presents ;  and  fiirther,  the  aaid 
*Eiehard  ReddaU  dpth  gr^t  unto  the  aaid  Sir  L  I^  &c.     [  «%e  ] 
their  heirs,  &c»  that  they  shall  have  and  enjoy  aH  the 
tithe  4>ata  hereafier  tq  be  arising  or  growing  within  the  aaid  par- 
iah of  Beddinglon,  to  be  yeariy  taken  by  the  said  Sir  1. 1*,  be. 
dieh*  heirs,  fcc.  during  the  said  term ;  (except  the  tithes  of  the 
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glebe  lan^s  and  portionary  hereby  demised^  wUie  it  is  in  die 
said  parson's  own  occupation ;)  provided  alwajs,  that  if  die 
said  yearly  rent  of  forty-three  shiUings  and  fouv  pence,  or  any 
part  thereof,  shall  be  behind  and  unpaid  by  the  space  of  one  and 
tweity  days  next  after  any  of  the  said  feast  days  on  which  tiie 
sane  ought  to  be  paid  as  aforesaid,  being  lavrfuHy  demanded, 
or  if  the  said  com  or  straw  above  mentioned  be  not  well  and 
truly  delivered  in  manner  and  form  aforesaid,  within  fourtven 
days  next  after  request  thereof  made  as  aforesaid,  or  if  the  said 
Sir  1. 1.,  &c.  their  heirs,  &c.  shall  be  molested  or  troubled  by 
the  said  Richard  Reddall,  or  his  assigns,  in  taking  or  enjoying 
the  said  tithe  oats  by  iKese  presents  mentioned  to  be  granted 
as  aforesaid,  that  then  and  from  thenceforth  it  shdl  and  may  be 
lawful  for  the  said  Sir  1. 1.,  &c.  their  heirs,  ftc.  into  the  said 
demised  premises,  with  aU  and  singular  their  appurtenances,  to 
re-enter,  and  the  same  to  have  agam  as  in  their  former  estate." 
At  the  conclusion  of  the  deed  there  was  a  covenant  by  ttie 
lords  of  the  manor,  that  ^the  said  Richard  Reddall  afid  his  as- 
signs  shall  quietly  and  peaceably  enjoy  the  said  demised  premis- 
ses, paying  the  yearly  rent,  and  under  the  covenants,  graiits,  and 
agreements  before  in  these  presents  contained,  without  any  law- 
fiil  let  or  interruption  of  them  the  said  Sbr  1. 1.,  &c.  their  bars, 
ftc.  daring  the  said  term." 

m 

[  *6S  ]  *To  rebut  this  evidence,  and  show  an  adverse  pos- 
session, the  defendant  read  an  answer  to  a  biH  in 
equity,  of  a  late  date,  filed  by  himself  against  the  lessors  of  the 
plaintiff,  for  an  account  of  fhe  tithe  of  oats  which  he  then  claim- 
ed, in  which,  though  they  did  not  mention  the  deed  of  170S,  yet 
they  referred  to  a  similar  lease,  of  a  much  older  date,  and  sta- 
ted, that  such  leases  had  from  time  to  time  been  granted  to  the 
rectors  by  the  lords  of  the  manor;  and  thpt  about  175S,  upon 
some  dispute  betwcfen  Sir  N.  H.  Carew,  the  then  lord  of  (tie 
manor,  and  the  Reverend  John  Pryse,  then  incumbent  of  the 
living  of  Beddington,  the  latter  taking  advantage  of  the  former 
being  a  man  of  an  indolent  temper,  and  inattentive  to  business, 
withheld  the  rents  reserved  on  the  lands  in  question,  but  per- 
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niitted  him  to-  eosliiMie  to  take  the  tithe  of  oats.  Upon  the  aboire 
pait  of  )he  apewer  beiDg  read  in  evidence  by  the  defendant,  ijft 
Gounael  for  the  plaintiff  also  read  the  following  sentence  from 
the  same  anawer:  '^That  the  lessors  of  the  pteintiff  had  heetrd 
as  tf^tfn  that  the  said  John  Pryse  did  pay  or  ddiver  to  the  siid 
Sir  N.  H«  Carew  divers  quantities  of  corn  and  straw ;  andtlat 
the  said  Sir  N.  H.  Carew  did  receive  the  tithe  of  oats  withn 
the  said  parish  ;^^  which  com  and  straw,  he  insisted,  was  dt- 
livered  by  way  of  r^der,  and  the  tithe  of  oats  received  in  coi- 
sideration  of  the  demise,  and  on  the  footing  of  the  several  agree- 
ments contained  in  the  several  leases.  No  rent  appeared  (o 
have  boNi  paid  by  the  rectors  of  Beddington  to  the  lords  of  the 
manor  since  the  year  1753 ;  but  the  latter  continued  to  take  the 
tithe  of  oats  until  a  decree  made  in  favour  of  the  rector,' in  con- 
sequence of  the  above  mentioned  bill  in  equity.  The  present 
defendant  was  instituted  to  the  living  of  Beddington  in  . . 
the  year  1782 ;  and  "^it  was  not  till  after  that  period  [  ^"54  ] 
that  the  lease  of  1703,  which  had  been  lost,  was  dis- 
covered. 

Lord  Alvanley,  Ch.  J.    It  the  rules  of  law  will  permit  me  to 
do  otherwise,  I  shall  be  very  sorry  to  give  any  countenance  to 
the  defence  which  has  been  resorted  to  in  the  present  case. — 
And  the  more  so,  because  the  two  parties,  in  ascertaining  their 
respective  rights,  meet  upon  very  unequal  terms ;  the  one,  as 
the  representative  of  the  church,  being  barred  by  no  lapse  of 
time  in  the  claim  of  any  dormant  rights,  whereas  the  other  has 
to  encounter  the  difficulties  opposed  to  him  by  the  statute  of 
limitations.    It  is  not  disputed  that  the  premises  in  question 
were  demised  to  the  rectors  of  Beddington  by  the  predecessors 
of  the  present  lessors  of  the  plaintiffs,  I'eserving  to  themselves 
certain  renis,  and  also  the  tithe  of  oats  within  the  parish.   Since 
the  year  1753,  the  rectory  have  ceased  to  pay  thexents  reserved 
in  the  lease,  but  the  Carew  family  have  continued  to  receive 
the  tithe.    Possibly,  therefore,  at  the  time  at  which  the  rente 
were  withheld,  it  was  agreed  between  the  then  rector  end  the 
representative  o(  the  Cayew  family,  that  if  the  latter  v^ete  per- 
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mitted  to  receive  the  tithe  as  before,  the  fermer  riioidd  beper- 
mitled  to  retain  the  land  demised.  Conmdering,  therefore,  Ait 
thi«  is  a  question  to  be  submitted  to  a  jury,,  and  understandrng 
fran  the  learned  judge  who  tried  the  cause,  that  ffhateter  was 
ccnteeted  at  the  trial  was  submitted  by  him  to  the  jury,  I  am  of 
onnion  that  the  present  verdict  ought  not  to  be 


Heath,  J.  The  doctrine  of  remitter  fomishes  a  strong  anai<- 
ogy  in  favour  of  th^  present  lessors  of  Ae  plaintillb ; 
[*55  ]  "^Yor  the  rule  is,  that  a  man  who  is  in  by  a  puisne  es- 
tate, shall  be  remitted  without  any  act  of  his  own,  but 
by  a  mete  operation  of  law  in  hts  6i^e  estate*  Now  diat  ride 
seems  to  me  very  applicable  to  the  present  case ;  for  it  is  dear 
that  the  Carew  &mily  continued  to  receive  the  tithe  of  oats, 
and  therefore  should,  as  it  appears  to  me,  be  held  to  have  re* 
ceived  them  vtk  that  nght  which  they  acquired  under  the  demise 
by  which  they  granted  the  premises  in  question.  Besides,  it  is 
to  be  recollected,  that  this  question  arises* upon  the  statute  of 
limitatiofts,  which  always  receives  a  strict  construction  from 
thecourts.[l] 

Rooke,  J.  It  is  clear  that  the  Carew  ftmily  and  the  Rectors 
of  Beddington  agreed  to  create  the  relation  of  landlord  and  ten- 
ant between  themselves  by  the  lease  of  1708 ;  and  up  to  the 
present  time,  the  one  has  continued^to  receive  the  tithe,  and  the  ,. 
other  to  hold  the  land.  The  present  rector  attempts  to  avail 
himself  of  a  rule  of  law  highly  favourable  to  the  church,  by 
by  which  he  may,  wiyiout  any  limitation  of  time,  reclaim  the 
tithe  granted  as  a  consideration  for  the  enjoyment  of  the  land 
in  question  by  his  predecessor,  and  yet  prevent  the  Carew  fam- 
ily from  reclaiming  their  land  by  setting  up  the  statute  of  limi- 
tations in  bar  of  their  demand.  This  is  so  unjust,  that  I  shall 
be  glad  to  find  out  any  ground  upon  which  we  may  be  enabled 

[1 J  "  Every  Statute  of  Limitations,  being  in  restraint  of  right, 
^^ma^  be  ooDstrvod  strictly."  Fea$e  vs.  Hotdard^  14  Johns.  Rep> 
479.  Oer  VikjrNESS,  J.  deiiverikg  tke  Opinion  of  ike  Cowrt) 


-« 
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to  defeat  his  atteo^t.  Now  it  does  appear  to  me,  that  the  for- 
mer rectors  of  the  parish  may  be  presumed  to  have  intended  to 
do  justice,  and  thi^refore  to  have  permitted  the  Carew  fiimily  to 
receive  the  tithe  of  oats  by  way  of  compensation  for  the  land 
which  the^  continued  to  hold.  If  so,  the  present  rector  not 
haying  succiteded  to  the  living  till  1782)  the  possession  of  the 
premises  in  question  was  not  adverse  up  to  that  period,  and 
nnce  that  period  twenty  years  have  not  elapsed. 
*Upon  the  whole,  therefore,  I  think  there  ought  not  to  [  "'^SS  ] 
bea  new  trial. 

Chambre,  J.  Upon  this  question  I  have  entertained  con»d- 
eraUe  doubts ;  nor,  indeed,  is  my  mind  altogether  free  from 
doubts  at  the  present  moment.  Those  doubts  do  not  respect 
the  justice  of  the  case,  for  that  is  most  clearly  with  the  lessors  of 
the  plaimiff.  I  am  not,  ind^d,  ahogether  without  suspicion, 
that  the  contract  entered  into  between-the  rectors  of  Beddington 
and  'the  Carew  family  originated  in  simony ;  the  latter  reserv- 
ing to  themselves  much  more  than  they  were  entitled  to,  under 
the  name  of  a  compensation  for  the  manor-house  and  lands. 
But  however  that  may  be,*  it  yvill  not  aflfbct  the  present  question. 
If  this  case  vfere  to  he  again  submitted  to  a  jury,  I  think  they 
might  iairly  conclude,  that  in  175S,  the  then  rector  of  Bedding- 
ton  quarrelled  with  the  terms  of  his  lease,  and  though  he  re- 
fused to  continue  the  stipulated  renders  to  the  Carew  family, 
yet  permitted  them  to  receive  the  titlie  of  oate.  Possibly,  at 
the  trial,  the  question  was  not  put  to  the  jury  quite  so  fully  as  it 
might  have  been,  but  reser\'ed  rather  too  much  as  a  dry  point 
of  law.  Indeed,  could  I  be  eonvinoed  that  the  jury  had  eohsid- 
ered  and  decided  the  precise  question,  my  doubts  would  be  re- 
moved. Certainly,  in  the  litigation  of  their  respective  rights, 
these  parties  contend  on  very  unequal  terms;  tho  rector  avail- 
ing himself  of  a  maxim  in  law  in  favour  of  the  church,  to  which 
the  Carew  family,  as  laymen,  cannot  resort.  The  point,  how 
ever,  which,  in  this  cade,  has  most  embarrassed  my  mind,  is 
the  degree  of  positive  truth  drawn, -from  the  answer  in  chaoce- 
17  of*  the  lessors  of  the  plaintiff  in  their  own  favour.    It  is  true 

10 
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that  it«  waa  introduced  inU>  the  caAse  by  the  de^^- 
[^7]     ant,  on  ^firhoae  behalf  some  parts,  of  the  answer 

wece  read.  But  in  those  parts  on  which  the  lessors 
of  the  plaintiff  relied,  they  speak  only  to  what  they  ^^  have 
beard  as  truth.''  I  think  tliat  was  not  admissible  evidence ;  for 
it  appears  to  me,  that  where  one  party  re^ds  a  part  of  Uie  an- 
swer of  the  other  party  in  evidtencc  he  .maloes  the  whole  ad- 
missible only  so  far  as  to  waive^ny  objection  to  the  competen- 
cy of  the  testimony  of  the  party  making  the  answer.;  and  that 
he  does  not  tiiereby  admit  as  evidence  all  the  facts  which  may 
happen  to  have  been  stated  by  way  of  hearsay  only,  in  the 
coarse  of  the  answer  to  a  bill  filed  for.  a  discovery*  This  point 
does  not)  indeed,  appear  tol^ave  beoi.  contested  at  the  trial. 
Had  it  been,  contested,.  I  should  ha.ve  tliought  the  court  bound 
to  send  &e  case  down  to  a  new  trial*  Upon  the  whole,  how- 
ever, I  am  disposed  to  ^ncur  with  my  lord,  and  my  jirothens^ 
Ifagt  there  ought  not  to  be  a  new  trial  in  this  ca0e» 

^s  to  what  act  of  tlie  party  to  be  benefited  by  the  statute 
takes  the  case  out  of  the. statute*  It  was  ruled)  per  Holt,  Chi. 
J.  at  Mai4stone^  Lent  Assises,  13  Wm.  IIL  in  an  ejectment(a). 
brought  by  the  executor  of  Harrison,  (hat  ^  was  not  bar/ed 
by  the  statute  of  limhations,  because  the  statute  did  not  pf^u- 
diceat  the  time  of  the  assignment,  there  being  but  nineteen 
yeaisdapsed;  and  then  the  joining  of  him  in.,  tlie  assignment, 
who  had  the  title,  to  take  advanta^  of  the  st^ute,  gives  a  new 
title. 

Also,  it  has  been  ruled,(i)  that  a.  claim  or  entry,  to 
prevent  the  statute  of  limitations,  must  be  ^upon  the  land, 
unless  there   be  some  special    reason  to   the.  Go&trary.[I] 

« 

Ca)  U.  Raym.  740.       (6)  S  Mod.  44.    Doug.  4S5.    Boll.  N.  P.  lQ2l 


[1]  '^  If  a  man  hath  title  to  enter  into  any  lands  or  tenementSy  if 
<'  he  dares  not  enter  into  the  same  lands  or  tenements,  nor  into  any 
«« parcel!  thereof  for  doubt  of  beating,  or  for  doubt  of  mayming,  or 
'*  for  doubt  of  death,  if  he  goeth  and  approach  as  neere  to  the  tene- 
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'"^And  by  the  4  &  5  Anne,  c.  16.  Upon  such  claim     [  ^58*] 
or  entry,  an  action  inuet  be  coDimeneed  within  one 
year  next  after  the  making  of  airck 'entry  and  claim,  and  prose- 
cuted with  effect,  otherwise  of  no  force  to  avoid  tbestatute.[l] 

-  -  -  -  ■  ■ 

«<  meats  as  hee  dare  for  such  doubt,  and  by  word  claime  the'lands 
u  to  bee  bis,  presently  by  such  claim  he  bath  a  possession  and  seisin 
<*  in  the  lands,  as  well  as  if  he  had  cntred  in  deed,  although  iiee 
^  never  had  possession  or  seisin  of  the"  same  lands  or  tenements 
•* before  the  said  claime.  ^'Litt,  Sect  419.  ^vide  GiFeen  vs.  Liter 
^ALS  Crunch.  fUp.  425,  426. 

**  Here  is  to  be  observed,  (ha|  ihf!re  be  Wo  manner  of  entries, 
'*  viz^  an  ontry  in  deed  and  an  entry  in  law.  An  eatsy  in  deed  is 
"  sufficiently  knowne.  Aa  entry  in  law  is  wjien  such  claime  is  made 
"  as  id  here  expressed,  which  entry  in  law  is  as  strong  and  as  forci- 
"  ble  in  law  as  an  entry  in  deed,  and  tht^t'as  wtsll  where  the  lands 
^'are  in  the  bands  of  one  by  title  as  by  wrong.  And  therefore 
'<  upon  such  an  entry  in  lawman  asise  doth  lie,  as  well  as  upon  an 
**  entry  in  deed,  and  such  an  entry  in.  law  shall  avoid  a  warranty, 
'•  d&c."     Co.  Litt  [263.  b.] 

"And  living  within  the  view  of  the  land  will^  under  circnm* 
^'  stances,  give  the  feoffee  a  seizin  in  deed  as  effectually  as  an  ac- 
'*  fual  entry.  There  are,  therefore^  cases  in  which  the  law  gives 
^'  the  party  a  constructive  seizin  in  deed.  They  are  founded  npon 
"  thin  plain  reason,  that  either  the  claim  is  made  sufficiently  notori* 
'*  ous  by  an  actual  entry  into  part,  of  which  the  vicinage  can  take 
**  notice,  m  the  party  has  done  all  thatj  under  the  circumstances  of 
'^  the  case  he  was  bound  to  do.  Lex  non  cogil  cut  vana  aul  impot" 
"  iibilia.  The  samq  is  the  result  pf  conveyances  deriving  their  ef- 
"  feet  under  the  Statute  of  Uses ;  fur  there,  without  actual  entry  or 
"  livery  of  seizin,  the  bargainee  has  a  complete  seizia  .  in  deed. 
''Cam,  Dig.  Uses,  [B.  l.J  Cro,  JSiiz.  46.  1  Cruise  Dig.  IZ, 
'•  Shep.  Touch.  223,  ^c.  Harg.  Co.  Litt  271,  fft.]  note,  [fSl.y^ 
Qreen  vs.  lAter  8^  Ah  8  CrancVs  Rep.  247.  {per  StorV,  J.  aeliver- 
ing  the  Opiniott  of  the  Court.) 

ri]  The  same  provision  is  contained  in  (he  Statute  of  the  State 
of  JNew-York,  Chap.  183.  Sect  3.  (1  R.  L.  186.)  entitled  "  An  Act 
for  the  lAmitation  of  Criminal  Prosecutions,  and  of  actions  ai  Law." 
passed  8th  April,  180h 


[*69]  .*CHAP.  III. 

Of  the  Proviso  contained  in  the  second  Section, 

THIS  statute  providee,(«)  that  if  any  person  entitled  to  a 
writ  <^  formedoD,  or  having  a  right  to  enter,  be,  at  the  time  of 
such  right  or  tide .  first  descended,  within  age^/eme  covert^  non 
compos  mentis^  imprisoned,  or  beyond  the  seas,  «uch  person  and 
his  heirs  may^  notwithstanding  tlie  twen^  years  be  expired, 
bring  bis  action^  or  n»ke  his  entry^  as  he  might  before,  so  that 
he  sue  forth  the  same  within  ten  years  alter  the  disability  remov- 
ed, or  the  d^th  oChim  having  the  right. [  I  ] 

(a)  Sd'Scetion. 


ofW 


1 

1]  The  3d  section  of  the  Statute  of  Limitatioos  of  the  state 
lew-YoYk  (1  R.  U  185,  186.)  provides.  •«  That  if  any  person 
**  entitled  tonny  sach  writ  of  8cite  Facias^  or  to  make  such  en- 
**  try,  be  at  the  time  sach  right  or  title  first  descended  or  accrued 
•'  witbin  the  age  of  twenty-one  years, /erne  cov^  insane  or  impri- 
'<  soned,  such  person  and  his  heirs,  shall  or  may  aAer  the  said 
^Mwenty  years  be  expired,  bring  auch  action'  or  make  such 
**  entry  as  he  or  they  might  have  done  before  the  expiration  of 
**  the  said  twenty  years,  so  as  such  persoil  wkhin  ten  years  after 
^'  such  disability  removed,  or  the  heir  or  heirs  of  such  person  with- 
"  in  ten  vears  after  his  death,  sue  forth  such  writ  or  make  such  en- 
^  try,  and  at  no  time  after  ten  years  as  afor9said.** 

The  Limitation  Act  of  1814  IKentuck^]  operates  on^convey- 
ances  msxde  )>y  non-residents  made  to  residents  he/ore  the  pas' 
sage  of  the  act,  so  as  to  take  away  the  ten  yeara  allowed  by  the 
act  of  1796,  to  Commence  suit  after  return  to  the  state.  Luchett 
vs.  Dunn  Sf  A12  Litt:  Rep.  218. 

In  the  case  of  PcticoasVs  Lessee  vs.  Addison^  (1  Har.  ^  Johns. 
Bep.  3ao.  356.)  it  was  H^ld,  That  a  non«>resident  of  jthe  state* 
[Maryland']  but  who  is  a  residefir  of  one  of  the  United  States^  is 
not  barred  by  the  Statute  of  Limitations.in  an  action  of  ejectment. 
And  Chase,  Ch.  J.  said,  ^'  The  Statute  of  Limitations  with  the 
*^  savings  is  a  beneficial  law  for  the  pur|K>se  of  quieting  posses- 
''  sions,  dz.c.  bat  without  the  'savings  it  would  be  a  rigorous  and 
'^  unjust  law.    It  does  not  extend* to  persons  out  of  the  state  who 


in  the  second  Section.  [ch.  3. 

It  ie  to  obfiecved,  that  the  statute  of  limi^tioDS  only  runs  in 
bar  of  the  action  or  right  therein  mentioned ;  but  if  the  plaintiff 


''  who  cannot  be  supposed  to  know  the  law."     4*  Vide  Brmt*s 
Lessee  vs.  Trasker,  J  Harr,  ^  McHen,  Rep.  89, 

The  terms  *'  beyond  seas,"  in  the  proviso  or  saving  clause  of  a 
Statute  of  Limitations  are  nqnivsilent  to  mthovt  the  limits  of  the 
state  where  the  statute  is  enacted  ;  and  the  party  who  is  without 
those  limits  is  entitled  to  the  beneBt  of  the  exception.  Murray's 
Lessee  vs.  Baker  8f  Al  3  Wheat,  Rep,  541.  Shelly  i^  At.  Export. 
vs.  Guy,  I!  Wheat,  Rep,  36].  PancoasVs  Lessee  vs.  Addison, 
1  Harr.  Sf  Johns.  Rep.  360. 

Contra,  Wg^rd  vs.  Hallam,  Z  Ball.  Rep.  217. 

It  being  a  clear  principle  of  law,  that  a  possessot  cannot  avail 
himself  of  prescript  ion  against  minors.*'  Ckdvit  vs.  Innis,  10  Mart. 
Rep,  289.  (per  Mathews,  J.  delivering  the  Opinion  of  the  Court.) 
^  Fide,  Gayoso  De  Lemos  vs.  Gurda,  1  Mart,  Rep.  (j/.  S.)  324. 

A  person  who  was  a  minor  at  the  time  of  the  death  of  his  ances- 
tor, has  five  years  after  he  comes  of  age  to  bring  bis  action  for  the 
recovery  of  his  lands.  Rochell  ads.  Holmes^  2  Bay's  Rep.  487. 
^  Fide  Saxon  ^  Ux.  vs.  Barksdale  8f  Al.  4  Eq.  Rep.  (Dessauss)  522. 
528.     Den  ex  dem.  Park  vs.  Cochran  8fAL  1  Hayw.  Rep,  170. 


A  feme  covert  is  allowed  7  years  after  discoverture  to  sue  for 
lands.     Gore  ^  Al  vs.  Marshall  ^  Al.  3  Marsh.  Rep.  (JTy.)  319. 

Prescription  does  not  run  against  the  wife  in  favour  of  the  put- 
chasers  of  her  property,  although  separated.  Prudhomme  vs.  Daw- 
son^ AL  3  MarU  Rep.  (K  S.)  t6l. 

In  the  case  of  Lamar  vs.  Jones  ^  AL  (3  Harr.  8f  McHen.  Rep. 
328.  332.  OH  Appeal,)  the  bill  stated  that  complainant's  father 
mortgaged  the  premises,  d&c.  on  the  1st  6f  October,  1756,  subject 
to  a  clause  of  redemption  on  the  1st  of  October.  1757,  and  contin- 
ued in  possession  till  his  death  in  1759,  leaving  a. widow,  and 
complainant  bis  only  child.  After  the  death  of  complainant's  father 
the  mortgagee  took  possession  of  the  premises,  and  on  the  28th 
March,  1760,  the  Heir  of  the  mortgagee  sold  the  land  to  the  an- 
cestor of  the  defendants,  for  £100.  That  the  complainant  on 
the  7th  of  November,  1783,  paid  the  mortgagee's  agent  the  princi- 
pal and  interest  due  on  the  said  mortgaged  premises,  and  which 
were  released  to  him.  That  the  complainant  tendered  to  the  de. 
fendants  the  sum  of  £150  ;  that  the  defendants  have  made  consi- 
derable profits  from  the  land,  &c. 

The  defendants  in  their  answer  set  up  the  length  of  time  in  bar 
to  the  complainant's  claim  and  right,  of  redemption.     It  appeared 
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have  a  right  of  a  higher  nature,  if  he  can  maintain  a  writ  of  right 

from  testimony  thnt  the  complainant  was  about  twelve  years  old' 
when  bis  father  died 

The  Chancellor,.  FIanson,  on  the  9th  of  March,  1791,  decreed 
that  the  complainant  was  not  i  ntitled  to  the  relief  prayed  by  his 
biiii  and  dismissed  the  same,  assigoing  as  his  reasons,  that  ''  the 
*'  time  limited  by  law  for  making  an  entry  ioto  lands,  held  under 
*'  an  adverse  titl^  having  with  great  propriety  been  adopted  by 
*^  the  court  of  Chancery  in  England,  for  barring  the  redemption  of 
*'  lands  held  peaceably  und^r  a  mortgage,  afler  the  day  of  pay* 
'*  ment  ;  and  the  said  limitation  having  already  been  adopted  by 
"  this  Court,  and  the  time  within  which  an  entry  may  be  made  on 
**  lands  held  by  an  adverse  title,  being  either  twenty  years  after 
"  the  right  accrued,  or  ten  years  after  the  arrival  at  full  age,  in 
*^  case  the  right  accrued  to  the  person  claiming  during  his  infancy ; 
*'  and  the  Chancellor  being  of  Opinion,  that  inasmuch  as  the  Legis- 
"  lature  of  this  State  did  not  think  proper  to  suspend,  during  the 
<'  late  war,  the  operation  of  the  Acts  of  Limitation  with  respect 
<*  to  a  right  of  entry,  (as  it  did  'in  other  cases,)  this  Court  ought 
"  not,  by  allowing  a  suspension,  to  introduce  a  variance  between 
<*  the  rules  of  law  and  the  rules  of  eonity,  which  have  so  often,  by 
«'  Chancellors  in  England,  b^en  declared  the  same  with  respect  to 
<<  the  limitation  of  suits ;  and  tho  Chancellor  being  further  of 
**  Opinion,  that  even  if  a  suspension  be  allowed  by  this  court,  it 
«<  could  not  be  allowed  for  more  than  four  years,  it  being  wdl 
(C  known  that  during  the  war  there  was  no  obstruction  to  the  pro- 
c<  secution  of  suits  in  this  Court  for  more  than  the  said  number  of 
*'  years,  since  the  possession  of  the  mortgagee,  and  almost  twenty 
«  years  since  the  arrival  at  full  age  of  the  compainant  had  elapsed 
*«  before  the  filing  of  this  bill.  It  is  therefore,  this  9tb  day  of 
«^  March,  1791,  by  the  Chancellor  and  the  authority  of  this  Court, 
**  adjudged,  &.c.  that  the  complaimnt  is  not  entitled  to  the  relief 
^'  prayed  by  his  bill,  and  that  the  said  bill  be  dismissed,  but  with- 
"  out  costs." 

But  this  cause  being  carried  up  by  Appeal,  the  Court  of  Ap- 
peals, in  June,  1793,  gave  the  following  Opinion : 

*'*'  It  is  laid  down  as  a  rule,  that  mortgages  are  held  not  to  be 
<'  within  the  Statute  of  Limitations  ;  but  it  was  thought  reasona* 
^*  ble  to  establish  «  period  at  ^hich,  prima  facie,  the  right  of  re- 
^^  demption  shal]  be  presumed  to  be  deserted  by  the  mortgagor, 
* '  unless  he  be  capable  of.  producing  circumstances  to  account  for 
^'Jiis  neglect ;  and  Chancery  having  adopted  a  variety  of  those 
'^  circumstances,  to  wit,  fraud,  acknowledgment,  infancy,  igno- 
*'  ranee,  hiwsuits,  &c.  of  most  of  which  the  parties  cannot  avail 
^^  themselves  at  Common  Law,  there  is  certainly  a  deviation  in 
'*  such  cases  from  its  strictness. 


in  the  second  Section.  [ch.  3. 

for  the  same  lands  into  wbiab  he  eoidd  have.entered  but  fo/  the 


**  No  case  has  been  cited  to  show  that  Courts  of  ChsDcery  hav^ 
*^  adopted  that  part  of  the  clause  of  tbe  statute  of  21  Jac.  I. 
*^  which  alldws  infants  the  liberty,  after  the  twenty  years  arC'^xpir- 
"  ed,  to  bring  actions  within  ten  years  after  their  coming  to  full 
*''  age ;  and  the  Judgi^s,  afller  diligent  search,  not  being  able  to 
''  6Dd  any,  altliough  from  the  year  1624«  in  which  the  statute  was 
^^  made,  to  the  year  179.'^,  maoy'cases,  in  a|l  probability,  have  hap- 
*  pened  ;  an  inference  may  be  drawn  from  thence  that  a  doctrine 
prevailed,  that  when  adverse  possession  was  taken  from  the  in- 
iaot,  limitations  did  not  run  on  him  until-  bi^  full  age,  and  that 
this  doctrine  is  not  impeached  in  the  dictum  of  Loxd  TcUbot^  in 
^^  Belch  Sr  Harvey,  as  it  is  iiot  an  adjured  case  \  but* on  the  cod- 
<t  trary,  there  are  adjudged  cases  where  infancy,  lawsuits  and  0th- 
^^  er  circumstances,  have  excused  the  party,  and  where  an  infant 
\^  being  plaintiff,  adverse  possession  was  taken  of  him  six  years 
«c  before  he  came  of  age,  and  that  periled  beingi^ccounted  for  by 
4t  infaocy,  although  twelve  years  had  elapsed  after  his  coming  of 
u  age  before  bill  filed  ;  yet  as  it  did  not  amount  to  twenty  yearsi 
u  he  had  a  right  to  bring  his  bill,  and  the  party  here  being  similar- 
u  iy  circumstanced,  being  six  years  an  anfant,*and  bringing  his  bill 
« in  time,  if  the  six  yetu's  be  not  accounted  as  part  of  the  time. 
4<  We  do,  therefore  order  and  adjudge  that  the  Decree  of  the 
u  Chancellor  be  reversed,  and  that  the  appellant  have  liberty  te 
A«  proceed  before  him  on  the  bill,  and  that  he  hear  the  cause  upon 
«  the  merits,  according,  to  the  course  of  that  Court."  ^  Vide 
Trustees  of  Lexington  vs.  lAndsay^s  heirs^  2  Marsh,  (iTy.)  Rep. 
445.  HigginsoUy  Survivor^  8fc.  vs.  Air  Sf  AL  \  Eq.  nep.  {Des^ 
sauss.)  427.  ■ 

*'*'  There  is  no  doubt,  that  a  party  has,  in  every  event,  twenty 
**•  years  to  make  an  entry  ;  and  if  under  disability  when  the'right 
**  or  title  of  entry  first  accrued,  then  such  person  may,  notwitfa- 
*«  standing  twenty  years  have  expired,  bring  an  action  or  make  an 
*^  entry  1  within  ten  years  after  the  disa^bility  is  removed.  Jackson 
ex  dem,  Corson  ^  AL  vs.  Cairns  4*  4^*  20  Johns.  Rep,  306.  (per 
Sfevcsr,  Ch.  J.  delivering  the  Opinion  of  ike  Court.)  it  Vide  Jackson 
ex  dem,  Smartwout  fy  Ux.  vs.  Johnson^  5  Cow,  Rep.  94.  101.  105. 
Desnaresi  if  Ux,  vs.  W^^nkoop  if  Al,  3  Johns,  Ch,  Rep,  137. 

But  in  the  case  o(  Pender  vs.  Jones,  (2  Hayw,  Repl  294.)  Tat- 
LOR,  J.  said;  **  lam  of  opinion,  that  if  seven  years  be  completed  at 
^^  a  period  of  lime,  occurring  after  arrival  at  full  age,  when  part  of 
*'  the  seven  years  elapsed  during  infancy,  that  the  party  has  thred 
**  years  from  his  arrival  to  age  to  make  bis  entry  or  claim,  and  no 
'•  more. 

An  estate  devised  to  executors,  or  such  qf  them  as  shall  qualify, 
is  a  contingent  executory  devise,  and  does  not  vest  until  that 
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statute,  he  may  do  so  notwithiN:aDding ;  so  that  he  prosecute 
such  right  \vithiD(a)  sixty  years  of  the  seisin  of  his  ancestor  :[S} 
for  a  bar(4)  is  of  the  particular  action^  or  of  any  of  the  same  na- 
ture or  degree  only,  and  not  of  any  action  of  a  higher  nature ; 
which* makes  this  difference  between  the  statute  of  limitations 
and  the  statute  of  fines ;  under  the  latter,  a  fine  duly  levied,  and 
non-claim,  bars  every  right ;  but  the  former,  in  many  cases, 
bars  only  a  specific  r^smedy. 

• 

[  ^60  ]         "^When  the  statute  begins  to  run,  no  subsequent 
disahiiity  stops  it;[]]  therefore,  if  the  person,  at  the 

(a)  82  H.  III.  ib)  Co.  Litt  90a 

- 

event  occura;  unt|(  then,  the  title  descends  to  the  heirs.  And 
where,  in  such  case,  ailer  th«|  testator's  death,  but  before  the 
qualification  of  the  executors,  and  whilst  his  heirs  were  infants,  an 
entry  was  made  on  part  of  their  land  under  a  junior  patent ;  it  was 
Meld^  that  the  Statute  of  Limitations  did  not  commence  running, 
until  the  qualification  of  the  executors,  or  one  of  them.  J^ay*i 
heirs  vs.  Hill,  5  Litt.  Rep.  308. 

"  With  regard  to  executory  devises,  whether  certain  or  contin- 
"  gent,  it  is  one  of  their  properties  that  they  cannot  be  aliened 
"  or  barred  by  any  mode  of  conveyance,  whether  by  recovery, 
"  fine,  or  other  act.  •  Therefore  executory  devises  preserve  the 
*'  estate  from  injuries,  against  the  particular  estate,  and  thus  cre- 
**  ate*a  kind  of  perpetuity,  on  wjiich  courts  have  placed  sundry 
"  resUictions.  JMi»y'»  heirs  vs.  Hill,  6  LiU.  Sep.  312.313.  (per 
Mills,  J.  delivering  the  Opinion  of  the  Court.) 

[2]  The  2nd  section  of  the  Statute  of  Limitations  of  the  State 
of  New-York,  limits  all  real  actions  to  twenty-five  years,  whether 
brought  on  the  demandant's  owa  seisin  or  possession,  or  that  of 
his  ancestor  or  predecessor ;  "  Provided  always^  That  no  part  of 
^<  the  time  during  which  the  plaintiff  or  person  making  avowry  or 
"  cognizance  shall  have  been  within  the  age  of  twenty-one  years, 
^^  iJisBMiB^  feme  covert  Qt  imprisoned,  shall  be  taken  as  apart  of 
"the  said  limitation  of  twenty-five  years."     (1  R  L.  186.) 

[1]  *•  The  general  rule  is,  that  when  the  Statute  of  Limitations 
*  once  begins  to  run,  it  continues  to  run,  notwithstanding  any  sub- 
"  sequent  disability."  Peck  vs.  RandaWs  TrmsUes,  I  Johns. 
Rip.  176  (per  Kewt,  Ch,  J.  delivering  the  Opinion  of  the  Court.) 
&  vide  to  the  same  pointy  Crozier  vs.  GoM  ^   Ux.  1  AiMV 
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time  of  the  accruing  of  the  rigiit,  could  have  made  his  entry,  oc 

» : — . , 

Uep.  261.  Feweil  ^  Uz,  vs.  Collina,  1  Comtit  Rep.  So.  Car. 
202.  Den  ez  dem.  Andrews  vs.  Mulford,  I  Hayw.  Rep.  321^ 
^22.  Anon.  1  Hayw,  Rep.  416.  Fitzhugh  vs.  Anderson  fy  Ah 
2  Hen.  8f  Munf,  Rep.  289.  Mooers  vs.  fTAt/c  <S^  A/.  6  Johns. 
Ch.  Rep.  372.  Dow.  vs.  Warren^  6  ilfa^^.  J?cp.  328.  fliud* 
»on  vs.  Hudson's  Admrs.  ^  Al.  6  Munf.  Rep.  352.  Den  6x 
dem,  Pearce  ^  Al.  vs.  House^  3  iVi^r.  Car.  i«w  Repy,  306. 
Lessee  of  Hall  vs.  Vandegrift,  3  Btnn,  JRcp.  374,  Faysoux 
V8.  Prather,  1  iViitt  fy'McCord,  Rep.  296.  Craddock's  Les- 
see V8.  Stalcmy  1  Ttfnn.  J2<?^.  353.  Walden  v$.  M«  Aeir^ 
a/  GrotK,  I  Wheat  Rep.  296.  L€M€«  a/  iVciWy  vs.  McCor- 
mick^  2  Yeafe«'  i2e^.  448.  Cotter  ell  vs.  Dutton,  4  Taunf. 
JJep.  830.  ir«ifo  vs.  Newbolt,  Cam.  ^  Nona.  Rep.  407.— 
Rogers  vs.  Hillhouse^  3  C^nn.  12e^.  398.  Adamson  Admr. 
Sfc.  vs.  Smith,  2  iJcp.  Const,  c.  So.  Car.  269.  Langford^a 
Admrs.  vs.  Gentry,  4  Bihb^s  Rep.  468.  Dae  ex  rfcm.  Pritch- 
ard  4*  A/,  vs.  Lawyer,  1  Hawk's  Rep.  337.  «/bne«  Admr. 
^c.  vs.  Brodie  Admr.  Sfc.  3  Mnrph.  Rep.  594. 

The  same  coDstructioD  given  to  the  Statute  of  Fines.  Gooright 
ez  dem:  Fowler  8f  Al.  vs.  Forester  ^  Al.  1  TViun^.  Ifep.  678. 
614. 

^'  It  is  an  established  ritie^  that  when  the  Statute  begins  to  ran, 
**•  it  continues  to  run  without  interraption,  from  the  death  of  the 
^*  claimant."  Beauchamp,  Admr.  SfC.  vs.  Mudd,  2  BiWs  Rep% 
538.     (per  Boyli^  Ch.  J.  delivering  the  Opinion  of  tie  Court) 

Bat  under  the  Statute  of  Limitations  of  Kentucky,  the  saving 
whereof  is  in  favor  of  those  who  were  or  shall  he  infants,  dtc. 
"at  the  time  when  the  said  right  or  title  accrued  or  coming  to 
''  ihemf*  It  was  Held^  That  if  the  Statute  begins  to  run  against 
the  ancestor,  hot  by  his  death  the  land  descends  to  his  heirs,  who 
are  infants,  the  Statute  does  not  run  on,  but  the  infants  shall  have 
the  time  allowed  by  the  Statute  after  arriving  at  full  age,  to  bring 
their  acttpo.  Machir,  Sfc.  vs.  May  Sfc.  4  Bibb's  Rep.  44.  |-  vide 
Floyd? s  heirs  vs.  Johnson  8f  AL  2  Litt  Rep.  114  mayh 
heirs  vs.  Bennett,  4  LitL  Rep.  314.  Mclntire^s  heirs  vs. 
Funk's  heirs,  5  Litt.  Rep    35. 

The  infancy  of  one  tenant  in  common  will  not  prevent  the  Stat- 
ute of  Limitations  from  running  agrjnst  a  co-tenant.  Thomas  vs. 
Machir,  8fc.  4  Bibh*s  Rep.  412. 

Coparceners  whose  right  o^  entry  is  barred  by  the  Statute  of 
Limitations,  cannot  recover  in  ejectment  by  joining  with  them  one 
whose  right  is  saved  ;  each,  or  any  number  being  capable  of  vindi- 
cating his  or  their  own*  right  without  joiping  the  others.  Sanford 
$r  Ut.  8c  Al  v«.  Button,  4  />a?/'.s  Rep.  310. 

11 
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brought  his  action,  though  he  should  be  immeiiiflitely  after  impri-^ 
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Where  the  I'ight  of  one  tenant  in  common  is  protected  by  her 
Coverture,  the  right  of  the  ether,  who  i:^  under  no  disability,  is  not 
thereby  saved.  DoolittU  8f  Uz.  vs.  Blakesley,  4  Day^s  Rep. 
265.  Bryan  if  AL  vs.  Hinman,  6  Day^s  Rep,  211.  Mcln- 
tire's  heirs  vs.  Funk^s  heirsy  6  Litt.  Rep.  34,  36. 

If  one  of  the  persons  against  whom  a  decree  ift  given,  be  ao 
infant,  his  infancy  will  prevent  the  Statute  of  Limitations  from 
barring  those  who  must  necessarily  join  with  such  infant  in  a  Writ 
of  Error  to  reverse  such  decree.  Kennedy^s  heirs  va.  Duncan^ 
^c.  1  Hardit^s  .Rep.  365.  Sf  vide  May^s  heirs  vs.  Bennett^ 
4  LitL  Rep.  314. 

In  th^  case  of  joint  rights,  all  the  complainants  must  labor  under 
some  legal  disability,  provided  for  by  the  Statate,  to  prevent  the 
acts  operating  as  a  bar.     Smithy  Sfc.  vs.  Carney  Sf  AL  1  IAtt->* 
Rep.  297. 

In  a  joint  estate  to  several  persons,  if  the  right  of  entry  is  toll- 
ed as  to  some,  all  are  barred  ;  but  it  is  otherwiie  if  it  be  ^^  an  es" 
tate  in  severalty,  or  in  common.:*  Dii^ey  vs.  Jlrrnstrong^s. heirs,  1 
Marsh.  Rep.CKy.)  39, 40.  Robertson,^. vs.  Smith's heirs.Liit,  select, 
COS.  296.  Robert's  heirs  vs.  Ridgeway.  Ibid.  394.  4*  vide  Turner 
fy  Al.Exors,  vs.  DebellExor.Z  Marsh. Rep  (Ky.)  384.  Simpson  8fAl. 
TS.  Shannon's  heirs,  3  Marsh.  Rfip,  (ny.)  462.  Marst'tller  ^  M. 
vs.  McClean^  7  Crafich,  Rtp.  156. 

In  the  case  of  Roe  ex  dem.  Longdon  ^  Al. '  vs.  Rowlston,  (2 
Taun^.  Rep.  446.)  Mawsfielb*  Ch.  J.  delivering  the  Opinion  cfthe 
O^Wrt,  said ;  "  In  this  case  were  two  demises,  aqd  a  \^erdict  passed 
"  for  the  plaintiff  on  the  second  demise  by  Elizabeth  Langdon, 
**  the  fact  being,that  the  estate  descended  to  Mizabeth  Langdon, 
^^nfeme  covert,  and  Mary  Peart,  in  parcenary,  and  that  20  years 
^*  elapsed  without  Mary  Peart s  entering.  And  the  only  ques- 
*^  tion  was,  whether  the  lessor  of  the  plaintiff  was  not  entitled  to 
*^  judgment  on  the  6rst  Count,  on  the  idea  that  as  Elizabeth  Lang' 
^^  don  was  under  a  disability  at  the  time  of  the  descent  cast,  that 
*•  circumstance  was  to  operate  in  favor  of  the  other  coparcener. 
"  Upon  the  hearing  of  the  argument,  we  were,  and  are  now,  of 
''  opinion,  that  the  entry  of  Elizabeth  Langdon  cannot  give  a 
*'  right  of  entry  to  Barrett,  [he  was  the  son  and  heir  o^Mary  Peart, 
*'  then  deceased^  whose  right  was  before  barred  by  the  Statute  of 
"  Limitationsu;  but  that  the  judgment  must  be  for  the  lessor  of  the 
*'  plaintiff  for  the  moiety  only." 

Under  the  act  of  Kentucky,  of  1797,  taken  in  connexion  wiib 
preceding  acts,  dcclariag  that  entries  for  land  shall  become  void, 
Jf  not  sitrveyed  before  the  first  day  of  October,  1798,  with  a  pro- 
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soQed ;  or  i^  when  the  right  accrued,  he  were  under  any  dis- 
ability,  which  was  removed,  and  sliortly  he  should  fall  under  some 
other,  the  right  of  action  or  entry  is  not  saved  to  him. 

In  Doe^{a)  on  the  demise  of  Count  DurourCy  against  JtmeSy  it  ap- 
peared on  the  special  verdict,  that  in  Trinity  term,  1775,  a  fine 
swr  conusance  de  droit  come  ceo^  Sfc,  was  levied  of  lands  between 
C.  Langlois,  plaintiff,  and  the  defendant,  deforciant ;  and  the 
last  proclam)eitioa  of  that  fine  was  in  Easter  term,  1776.  The 
lessor  of  the  plaintiff,  when  the  fine  was  levied  and  proclaimed, 

(a)  4  T.  R.  301. 


vise  aUowiog  to  infaots  and  femes  covert  three  years  aOer  their 
several  disabilities  are  removed  to  complete  surveys  on  their  en- 
tries ;  it  was  Hetd,  that  if  any  one  or  more  ofthe  joint  owners  be 
under  the  disahility  of  infancy  or  covertare,  it  brings  the  entry 
within  the  savings  ofthe  pt'oviso  as  to  all  the  other  owners.  Dis- 
tinciion  between  this  Statutb  and  a  Statute  of  Limitations  of  per- 
sonal actions.  Shipp,  ^  Al  vs.  Miller^ s  heirs,  2  Wheat  Rep, 
317.     Kennedy  4^  Al  vs.  Bruice^  2  Bibb's  Rep.  371. 

And  where  B.,  who  owned  a  certificate  of  such  entry,  assigned 
his  claim  to  H.,  an  adult,  and  B.  died  within  the  time  for  surveying 
entries ;  Held  that  neither  B.  nor  his  heirs  being  respobsiUe  for 
the  title,  after  the  assignment  ^to  U.,  the  infancy  of  B's.  heirs  did 
not  save^he  entry  from  forfeiture  for  not  being  surveyed  in  time. 
Harfs  heirs,  4t.  vs.  Benton  s  heirs,  8fc,  3  Bibb's  Rep.  420. 

The  5th  Section  <rf  the  Limitation  act  of  26th  March,  1785, 
[Pennsylvania]  is  binding  on  infants  where  there  has  been  no  pOB- 
session  of  lands  improved  for  seven  years  next  before  action 
brought.     Lessee  of  Mobley  Sf  Ah  vs.  Oeker,  3  Yeates'  Rep.  200- 

A  party  claiming  the  benefit  of  ihe  proviso  in  the  Statute  of 
Limitations,  can  only  avail  himself  of  a  disability  existing  when 
his  right  of  action  first  accrued.  Jackson  ex  dem.  Roosevelt  4" 
Al  vs.  Wheat,  18  Johns.  Rep,  40.  Kendal  vs.  Slaughter,  1 
Marsh.  Rep,  {Ky.)  311. 

Neither  the  act  of  1800  [North  Carolina]  repealing  the  laws 
granting  escheated  lands  to  the  University,  nor  bringing  a  suit  by 
the  escheator  under  the  act  of  1801,  suspends  the  Statute  of  Lim* 
itatioDs  as  to  the  trustees  whose  right  was  sought  to  be  divested 
by  those  acts.  Den  ex  dem,  TmtHees  of  the  University  ts, 
Cawpbell,  1  Murph,  Rfp.  185. 
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was  an  infant,  but  attained  the  age  of  twenty -one  on  the  S6th  of 
February,  1784 :  he  was  then  at  large  in  England,  and  con- 
tinued 80  to  be  until  the  17th  of  December,  1784,  when  he 
was  arrested,  and  imprisoned  for  debt ;  and  was  kept  and  de- 
tained in  prison  continually  from  that  time  until  the  16th  of 
September,  1789;  and  on  the  17th  day  of  that  month,  he,  claim- 
ing title  to  the  premises  in  question,  made  an  actual  and  person- 
al entry  thereon,  in  due  form  of  law  to  avoid  the  fine,  and  eject- 
ed the  defendant,  &c. 

la  ai^ument  for  the  plaintiff,  a  passage  was  cited  from  Shep. 
Touch.  SO.  from  whence  it  sliould  seem  that  the  party  is  not 
bound  by  the  fitie,  unless  be  have  five  entire  years  to  make  bis 
claim  free  from  any  of  the  disabilities  mentioned  in  the  act,  ex- 
cept where  such  disability  is  incurred  by  his  own  vol- 
[  ^61  ]  untary  act ;  for,  speaking  of  "^absence  out  of  England, 
it  says,  that  if  a  party  be  in  England  at  the  time  of 
the  fine  levied,  and  after  go  beyond  seas,  and  suffer  the  five 
years  after  the  proclamation  to  pass,  in  this  case  he  shall  have 
Tio  longer  time,  except  he  be  sent  in  the  king's  service,  and  by 
his  commandment ;  which,  it  was  argued,  seems  to  mark  a  dis- 
tinction between  voluntary  and  involuntary  disabilities ;  and  sup- 
poses, that  in  the  latter  instance,  thf:  fine  would  not  continue  to 
run,  although  the  party  was  in  England  when  it  first  began  to 
have  its  operation.  Now  imprisbnmer.t  must  be  considered 
a8  equally  involuntary  with  the  case  there  put ;  and  is  so  con- 
sidered in  Plowden,  366.  where  it  is  said,  that  taking  husband, 
or  going  beyond  the  seas,  are  voluntary  acts ;  but  insanity  of 
mind,  and  imprisonment,  are  against  the  will  pf  the  party  :  then, 
what  ought  to  be  the  construction  of  the  court  so  as  best  to  answer 
the  intention  of  the  legislature?  In  introducing  tliose  excep- 
tions, they  certainly  intended  that  the  parties  labouring  under 
tb^  disabilities  mentioned,  should  have  the  full  benefit  of  the  in- 
dulgence given  them.  Every  reason  which  operated  for  the  ex- 
ception in  the  first  instance,  is  equally  urgent  as  to  any  subse- 
quent disability.  This  act  was  intended  to  allow  all  such  per^ 
sons  five  years  clear  from  any  of  the  disabilities  mentioned  * 


in  the  second  Section.  [ch.  3. 

the  words  imply  as  much ;  and  as  the  act  was  restrictive  of  the 
right  which  such  persons  had  befoi*e,  it  ought  to  be  construed 
literally  and  strictly. 

Lord  Kenyon,  Ch.  J.  The  two  questions  which  have  beeo 
raised  in  this  case  ar&  certainly  bf  great  importance ;  though, 
in  my  opinion,  of  no  difficulty.  It  is  of  importance  that  it  should 
be  known  who  are  deemed  naturaUborn  subjects,  on 
account  of  the  various  rights  to  which  ^'they  are  enti-  [  ^6i  ] 
tied.  It  is  also  important  to  know  how  far  the  opera- 
tion of  the  statute  of  fines  extends,  not  only  as  it  affects  ques- 
tions arising  on  that  particular  act,  but,  also,  as  it  involves  in  it 
questions  arising  on  a  very  beneficial  system  of  statutes,  the 
statutes  of  limitations:  for  if  we  were  to  sufier  any  innovation 
on  the  established  construction  of  fines,  it  might  also  endanger 
the  uniform  construction  of  the  other  statutes  of  limitations, 
which  are  of  the  greatest  importance,  inasmuch  as  they  are 
statutes  of  repose.  But  firom  the  time  when  I  first  read  this 
case,  down  to  the  present  moment.  I  have  not  seen  any  fsdr 
reason  to  doubt  on  either  of  ^hese  points.  ^ 

His  lordship  having  disposed  of  the  first  question,  continued 
•*— But  on  the  other  question,  which  is  of  infinitely  greater  im- 
portance, inasmuch  as  it  respects  an  infinitely  greater  number 
of  cases,  it  is  not  fit  that  we  should  be  silent,  lest  our  silence 
should  be  deemed  an  acquiescence  in  the  plaintiff's  argument 
I  confess,  I  never  he&fd  it  doubted  till  the  discussion  of  this 
case,  whether,  when  any  of  the  statutes  of  limitations  had  be- 
gun  to  run,  a  subsequent  disability  would  stop  their  running. 
If  the  disability  would  have  such  an  operation  on  the  construc- 
tion of  one  of  those  statutes,  it  would  also  on  the  others.  I  am 
veiy  clearly  of  opinion,  on  the  words  of  the  statute  of  fines,  on 
the  uniform  construction  (S[  all  the  statutes  of  limitations  down 
to  the  present  moment,  and  on  the  general  received  opinion  of 
the  profession'on  the  subject,  that  this  question  ought  not  now 
to  be  disturbed.  It  would  be  mischevious  to  refine,  and  make 
nice  distinctions  between  the  cases  of  voluntary  and  involuntary 
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disabilities ;  liut  in  both  cases,  wheo  the  disability  is  oaoe  re* 
moved,  tlie  time  begins  to  run. 

[  *63  ]  *A4ih'jr!!»t,  J,  I  also  concur  with  my  lord.  Our 
decision  -  is  warranted  by  the  uniform  cohstruction 
which  has  been  put  upon  this?  statute ;  and  a  contrary  determin- 
ation would  b(^  pn)(luctive  of  ul)  tho<e  mischievous  consequen- 
ces which  the,diti'erent  ^>tatute8  of  limitations  intended  to  pre- 
vent. If  the  dit^ahility  be  once  removed,  the  time  must  continue 
to  nm,  notwithstanding  any  subsequent  disability,  either  volun* 
tary  or.  involuntary ;  and  even  if  there  were'any  distinction  be- 
tween the  two  kinds  of  disability,  the  present  is  against  the 
plaintiff;  for  the  imprisonment  for  debt  was  in  consequence  of- 
his  own  voluntary  ^ct. 

Grose,  J.  agreed. 

Mr.  Justice  Buller  was  sitting  for  the  liOrd  Chancellor. 

In  Doe,  on  the  demise  oJ[a)  Griggs  and  anot/ter,  v.  Shane,  at  the 
trial  before  Gkmld,  J.  the  defendant^set  up  a  fine  in  order  to  bar 
the  plaintiff^s  title.  It  appearf^d  in  evidence,  that  the  person 
under  whom  the  lessors  of  the  plaintiff  claimed,  and  to  bar  whom 
the  fine  was  set  up,  was  of  sane  n;iind  when  the  fine  was  levied, 
but  that  he  became  insane  about  two  years  afterwards ;  and  the 
question  was,  whether  the  time  continued  to  run  against  him 
while  he  was  in  that  state?  for,  it  it  did  pot,  the  lessors  qf  the 
plaintiff  bad  made  their  entry  in  time.  *  A  verdict  was  taken  for 
the  plaintifi^  with  liberty  to  the  defendant  to  move  to  enter  a  non- 
suit, in  case  the  court  should  be  of  opinion  that  the  party  was 
barred.  Erskine  was  to  have  shown  cause  against  the  rule  for 
entering  the  non-snit ;  but  he  said,  that  the  current  of  authori- 
ties, on  looking  into  them,  was  s'o  strong  against  him, 
[  *64  ]  that  he* would  not  pretend  to  argue  the  question.  That 
though  Brown  and  Saunders  had  said,  in  Plowd.  366. 
that  in  such  a  case  the  fine  would  not  run,  yet  that  all  the  au- 

{a)  4  T.  R.  80S-7. 
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diorlties  were  the  other  way ;  and  so  was  the  determinnfion 
even  in  that  case  in  Plowd.  The  court  eaid  he  was  right  in 
giving  up  the  point,  for  that  it  was.  too  plain  to  be  disputed ; 
and  they  made  the  rule  absolute.  [1] 

But  if  a  man  both  of  non-sane  memory,  and  out  of  the  king- 
dom, oomes  into  the  kingdoin^  and  then  goes  out  of  the  king- 
dom, fais  non-afln#  memory  continuing,  it  was  said  by  Hard- 


[1]  Id  the  case  of  Crazier  vs.  Oano  ^  Ux.'{\  Bibb^s  Rep.  260,) 
Trihble,  J.  delivering  the  Opiniou  of  the  Court,  .said  ;  '*  Tl^e  ev- 
''  ident  desifo  of  the  replication  is  to  shew  that  the  plaintiff,  Kezi- 
''  ah»  from  the  time  her  canse  of  action  6rst  accriied,  has  at  all 
*^  timed  (until  within  five  years  next  before  the  coqimeocement  of 
"  the  aoit,)  labored  nnder  the  disabilities  of  either  infancy,  cover- 
*'  ture,  or  absence  from  the  country,  -to  as  to  bring  her  within  the 
^'  savings  of  the  Statilte  of  LimitatioM.  If  the  replici^tion  had 
"  really  shewn  this,  it  would  have  beeit  good  ;  for  although  one 
'*  of  them,  as  infancy,  for  example,  had  beei^remm'cd,  yet  if  anetb- 
'*er  of  them  occurred,  as  marriage,  before  the  removal  of  that  of 
*'  infancy,  and  so  on  in  succession,  so  that  all  were  not  removed  at 
'*  any  one  time,  whereby  the  statute  could  attach  and  begin  to 
*'  run,  it  wpold  have  been  a  sufficient  answer  to  the  plea  --[of  the 
"  Statute  of  lAmitaiions:,']  this  the  replication  has  not  done." — 
Sf  vide  Baton  vs.  Sanfordy  2  Day's  Rep.  623. 

In  the  case  of  Cotierell  vs.  Button^  (4  Taunt  Rep.  830,) 
Cbambre,  J.  said,  *'  The  ten  years  do  not  run  at  all  while  there  is 
"  a  continuance  of  disabilities,  but  they  ruo  without  intermission 
**  from  the  time  that  the  disabilities  first  cease/' 

But  in  the  case  oiBunce  ^  Al  vs.  Wolcott^  (2  Conn,  Rep.  27,) 
it  was  Held^  That  the  saviogoi  the  Statuteof  Limitations  regard- 
ing the  right  oi'entry  into  lands,  {tit^  97.  c.  3.)  applies  only  to  such 
disability  as  existed  at  the  time  the  right  of  entry  accrued,  and  not 
io  any  supervenient  disability.  Sf  vide  Thompson  Sf  Al  vs.  Smithy 
7  Serg.  ^  K  Rep.  209. 

*'  It  is  equally  well  settled  that  cumulative  disabilities  cannot 
••  be  allowed."  Jackson  ex  dem.  Swariwout  tj'  Uz.  vs.  Johnson ^ 
B*Cow.  Rep.  101.  (j?€r  Savage,  Ch.  J.)  ^  vide  Opinions  of 
Sutherland,  J.  Sf  Wosdworth,  J.  to  the  same  point,  jjages  95  4* 
105,  {same  case.) 

An  infant  has  4  years  ailer  coming  of  age,  to  commence  an  ac- 
tiqn  of  trover;  but  cannot  cooaccl;  the  disability  of  infitncy  with 
that  of  coverture,  to  gain  a  longer  kim^.  Fer^el  4"  Uz.  vb.  Co/- 
lin^.  1  Constit.  Rep.  So.  Car.  202.    • 
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wicke,  Lord  Chan.(a)  that  hif  privilege,  as  to  be^ig  out  of  the 
kingdom,  is  gone ;  and  his  privilege,  as  to  non-sane,  will  begia 
firom  the  time  he  returns  to  bis  senses. [2] 

The  word  "  death,"  in  this  section,  refers  to  the  death  of  the 
person  to  whom  the  right  first  accrued ;  therefore,  wher^  anees- 
tor  died  seised,  leaving  a  son  and  daughter  infants,  and  a  stran- 

• 

(4>)  2  AUc.  632. 


[2]  **  It  18  perfectly  well  setHed,  that  if  several  disabilities  exist 
*'  when  the  ri^ht  of  action  accrues,  tbe  Statute  does  not  begin  to 
"  run,  till  the  party  has  sarvived  them  all.  (3  Johns,  Ch,  Rep. 
"138.  I  Phwd.  375.)"  Jackson  ex  dem,  Swatturout  ^  Ux,  vs. 
Johnson^  6  Cbw.  Rep,  101.  (per  Savage.  Ch.  J.)  ^  vide  Opin- 
ions  of  WoODOvoRTH,  I,  page  105,  ^  Opinion  o/*  Sutherlaitd,  J. 
page  94,  {samepmnt) 

*  *'  A  person  may  be  under  s/Bvecal  of  the  disabilities  specified, 
*'  at  the  time  the,title  accrues ;  and  in  such  case,  tbe  person  so  sita« 
*<  afed  may  avail  him^>r  herself  of  either ;  and  it  will  always  be  a 
'*  sufficient  answer  to  an  objector  to  such  ao  election,  to  say,  tbe 
'*  disability  on  which  I  rely  is  pointed  out  by  the  proviso;  it.ex- 
"  isted  (it  the  time  n^y  right  or  title  accrued  ;  I  have  prosecuted 
**  my  claim  within  the  time  allowed  afler  i^  discontinnance,  and 
"  come  within  both  the  letter  and  spirit  of  the  law.'*  Bunce  ^  AL 
vs.  Wolcott,  2  Conn,  Rep.  34,'  (per  Eomostd.  J.) 

If  a  non-resident  comes  into  tho  state  temporarily,  and  returns 
to  his  dwelling  without  the  state,  tbe  Statute  of  Limitations  be- 

S'ns  to  run  against  him.  Doe  ex  dem.  Smith  va.  Harrow,  ^c,  3 
ibb^s  Rep,  446.  May^s  heirs  vs.  Slaughter,  3  Marsh,  Rep. 
(J^y-)  505.  507.  In  this  la.st  cited  case  the  Court  said,  (Botlg, 
Ch.  J.  delivering  the  Opinion  ;)  '*  We  have  no  dpubt,  assuming 
*^  the  facts  as  true,  that  the  Statute  -commenced  running  against 
**  John  May  in  his  life  time.  At  the  separation  of  this  State  from 
'^  Virginia,  we  made  the  Statute  of  that  State  ours,  by  adoption, 
*'  and  in  its  turns  [terms]  it  then  applied  to  the  limits  of  this  State, 
^*  which  were  the  former  limits  of  the  district,  and  its  expressions 
'*  were  retrospective,  as  to  uH  previous  as  well  as  subsequent  en* 
^  tries  upon  laod,  so  that  by  the  separation  of  the  tWo  States,  the 
"  effect  of  the  Statute  did  not  cease.  John  May  having  been  in 
'*  the  limits  of  the  district,  after  the  adverse  entry  and  possession 
"  of  the  appellee,  the  Statute  attached  and  took  effect  against 
*'  him,  altho'  bis  residence  was  not  within  tbe  district,  as  was  de- 
^'  cided  by  this  Court  in  the  rase  ef  Smith  vs.  Hanon.  [Harrow,'} 
"  3  Bihb  440. '>  [446.]     ., 
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ger  entered,  and  tbeson  irentto  isea,  and  was  supposed  to  have 
died  abroad,  the  daughter  was  not  allowed  twenty  years  to  ep- 
ter  from  the  death  of  her  brother,  but  only  ten.  [3] 

'  I^ectmeDt(a)  for  a  house  and  a  small  parcel  of  land,\ried  be- 
fore Rooke,  J.  at  the  Summer  Assises,  1805,  at  Northampton ; 
and  the  principal  question  was,  whether  the  action  was  brought 
in  time  within  the  second  clause  of  exceptions  in  the  statute  of 
limitations,  21  Jac.  I.  c,  16.?  The  person  last  seised  of  the 
premises^  froqa  whom  the  lessors  of  the  plaintiff  claimed,  was 

(a)  6  Eac>,  80.' 


[3}  There  is  no  saving  in  the  Statute  of  Limitations,  for  any 
disability  in  the  heir  sopervenient  to  the  disability  of  the  person 
to  whom  the  right  of  entry  first  accrue^.  GHstoold  vs.  BuUer^^ 
Ux,  3  CoAtt.  ^Rep.  227.  (per  Bristol,  Chapuak  &  Brain ard, 
Js.     CojUra^  HosMBA,  Ch.  J.  &>  Peters,  I.) 

r 

Where  an  adverse  possession  has  commenced  in  the  lifetime  of 
the  ancestor,  the  operation  of  the  Statute  of  Limitations  is  not 
pfevented  by  the  title  descending  to  a  person  vnder  legal  disa^i- 
ty,  as  a  feme  covert,  ^c,  Jackson, ex  dem.  lAvingston  8f  Al  vs. 
ItohinSi  15  Johns,  Rep,  169. 

T¥bcre  an  adverse  possesaion  begins  to  run  in  the  lifetime  of 
the  ancestor,  and  the  land  descends  to  an  infant  heir,  the  latter  is 
not  protected  by  his  disability.  '  JacksofCex  dem,  Colden^  Al^va. 
Moore,  13  Johns*  Rep.  513. 

*^  We  have  not  forgotten  that  it  has  beea  decided  by  this  Court, 
'*  that  under  our  Statute,  if  a  right  of  action  accrues  to  one  labor- 
*^ing  under  no  disability,  and  by  his  <ieath  the  right  descends  upon 
*<  h»  heir,  who  does  labor  under  some  d^abilityf.the  right  of  the 
"latter  will  be  saved  until  ten  years  after  such  disability  is  remo- 
«<  ved ;  but  wo  have  never  decided  that  one  disability  can  be  added 
**  to  another."  &c.  **  When,  therefore;  a  right  of  action  has  once 
*' accrued,  or  come  to  a  person  labourtng  under  a  disability, 
^  and  that  disability  is  reihoved,  or  the  pers6n  so  disabled  has 
*^  diedy  it  ih  obvious,  that  the  Statute  has  provided  for  no  other 
'^or  successive  disability ;  andHo  permit  such  disability  to  cumu- 
**lite  and  save  the  right,  would  be  adding  to  the  Statute,  and  gir- 
Vjog  to  it  an  operatioa  contrary  to  its  import.*'  Ph$^9  heits  Vs. 
J0hii$on  ^  Al,%  Litt.  Rip.  \  14     (p<^r  CtfRiAsr.) 

12 
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one  Thomas  Jesson,  on  whose  death  in  the  year  1777, 
(  *65  ]      DaVid,  his  *clder  brother,  took  possession  of  them, 

and  transmitted  the  possession  to  the  defendant,  his 
grandsoq.  Thomas  Jesson  left  a  son  John,  and  a  daughter 
Frances,  him  surviving.  John  was  baptized  in  1767 ;  and  aAer 
the  death  of  his  father,  being  then  about  ten  years  of  age,  was 
put  out  apprentice  to  the  sea  service  by  the  parish,  and  was  seen 
by  a  witness  on  Jiis  return  from  his  first  voyage,  about  a  year 
after  the  father's  death :  soon  after  which  he  went  to  sea  again, 
and  had  Aot  been  heard  of  sitice,  and  was  believed  to  be  dead. 
Frances,  the  daughter,  one  of  the  lessors  of  the  plaintiff,  was 
baptized  on  the  21stof  MSty,  1771,  and  aftefwards  married 
George,  the  other  lessor. 

h  was  contended  at  the  trial,  by  the  defendant's  counsel,  that 
the  ejectment  wa»  out  <Sf  time;  for  it  was  uncertain  when  John, 
the  son  of  Thomas,  the^ ancestor  last  seised^  died ;  and  that  the 
twenty  years  given  by  the  statute  began  to  run  immediately  on 
the  deadi  of  Thomas  in  1777,  and  consequently  expired  in 
1707 1  OF  that,  if  the  statute  ^voured  Frances  the  daughter  till 
ten  years  after  the  disability  of  her  in&ncy  was  removed,  at  any 
rate,  as  she  was  of  full  age  in  1792,  she  ought  to  have  brought 
her  gectraent  in  IdOS;  and  consequently  this  ejectment, 
brought  in  1804,  was  top  late.    ., 

On  the  other  hand,  it  was  contended  by  the  plaintiff's  coun- 
sel, that  supposipg  John  to  have  died  abroad,  the  presuniption 
of  his  death  could  not  arise  till  seven  years  aRer  be  was  last 
Been  in  England  previous  to  his  going  to  sea^  which  c;ould  not 
be  till  1785  or  1786,  tiJl  when  the  right  of  entry  of  the  lessor 

Francea  did  hot  accrue;  ^nd  that  she  had  twenty 
[  ^6  ]     years  in  which  to  "bring  her  ejectment  "^after  tiiat  time ; 

the  statute  having  never  begun  to  run  by  reason  of  the 
continuing  disability,  and  conseqyently  that  this  action  was  well 
bvought. 

The  kained  judge  left  it  to  the  jury  to  say  when  and  wherfe 
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John  died ;  and  observed,  that  it  was  fair  to  presume  he  had 
not  died  in  England,  as  none  of  his  family  ever  heard  of  bis 
death.  And  as  to  the  time,  that  it  was  incumbent  on  the  jury 
to  find  the  fact  as  well  as  they  could  under  the  doubt  and  diffi- 
culty of  the  case ;  that,  at  any  time  beyond  the  first  seven 
years,  they  might  fairly  presume  him  dead ;  but  the  not  hettr- 
ing  of  him  within  that  .peiiod  was  hardly  sufficient  to  affi)rd 
such  a  presumption.  The  jury  found  a  verdi.ct  for  the  [daintiff, 
and  th^  John  died  abroad  about  the  years  1785, 1786,  or  1787, 

butnot.befons. 

» 

In  Michaelmas  term,  45  6ea  III.  it  ^ras  moved  to  set  aside 
the  verdict,  and  grant  a  new  trial,  on  the  ground  that  Frances, 
the  daughter,  was  at  most  entitled  to  ten  years  for  bringing  her 
ejectment  eAef  she  came  of  age,  which  was  in  I79S,  even  if 
she  were  not  bound  to  ha^e  made  her  entry  within  ten  years 
from  the  death  of  her  brotlier,  from  whom  she  claimed. 

• 

In  diowing  cause  it  was  urged,  the  title  of  the  lessor  of  the 
plaintiff  France:?,  did  not  accrue  until  the  death  of  her  brother, 
^hich  the  jury  found  was  not  before  1785 ;  and  the  fii*st  daui^e  of 
the  statute  of  limitations  gives  every  person  twenty  years  to 
make  their  entry  after  their  title  first  accrued.  The  second 
clause  was  evidently  intended  to  eztend,  and  not  to  liqiit,  the 
time  of  entry  allowed  by  the,first;  because  in  the  par- 
ticular  cases,  it  ^allows  ten  years,  notwithstanding  [*67] 
the  said  twenty  years,  be  expired.  The  meaning, 
therefore,  was  to  allow  every  person  at  least  twenty  years  after 
their  title  accrued,  if  there  were  a  continuing  disability  from 
the  death  of  the  ancestor  last  seised,  and  ten  years  more  to 
the  heir  of  the  person  dying  under  a  disability ;  which  ten 
years  are  in  addition  to  the  twenty  years  allowed  by  the  first 
clause.  Where,  indeed,  the  bar  once  begins  to  run,  it  ^nay  be 
presumed,  in  analogy  to  the  decison  on  the  statute  of  fines,  4 
H.  VIL  c.  24,  settled  in  Doed.  Duroure  v.  /<mc3,(a)  that  no  sub- 

(a)  Ante,  60: 


J 
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sequent  disability  will  stop  it :  but  herd  the  disability  continued 
from  the  death  of  the  person  last  seised  until  ailer  the  lessor^s 
title  accrued,,  and  the  time  never  began  to  run  during  the  broth- 
er's life-time.  In  another  riew  of  the  case,  a  difficulty  was 
imposed  upon  the  jury  without  necessity,  in  requiring  them  to 
find  the  exact  period  of  the  death  of  the  brother  of  the  lessor, 
which  they  could  not  properly  do  without  evidence.  It  would 
have  been  sufficient  for  them  to  have  found  that  he  continued 
abroad  till  his  death,  and  that  he  died  within  ten  years  before 
the  ejectment  brought.  .  And  if  there  were  sufficient  evidence 
before  them  to  have  raised  that. presumption,  the  court  wiU 
not  send  the  cause  to  a  new  frial,  when  the  same  verdict  ought 
to  be  found. 

The  court  did  not  hear  counsel  in  support  of  the  rule ;  but 
thought  at  any  rate  there  must  be  a  new  trial. 

Lord  Ellenborougb,  Ch.  J.  The  time  allowed  by  the  statute 
fbV  making  an  entry  might  be  indefinitely  extended,  if  the  con- 
struction contended  for  by  the  plaintiff  were  to  be  ad- 
[  *68  ]  mitted.  Thete  is  no  calculating  how  far  it  *might  be 
carried  by  parents  and  children  dying  under  age,  or 
continuing  under  other  dissibilities  iix  succession*  The  brother, 
John,  through  whom  the  lessor  of  the  plaintifi^  Frances,  claims, 
being  under  the  disability  of  non-age  at  the  time  of  the  father's 
death,  when  his  title  first  accrued,  and  dying  under  that  disa- 
bility, it  appeal's  to  me  that  the  proviso  in  the  second  clause  of 
the  statute  (where  resort  is  to  be  had  to  it  to  extend  the.period 
for  making  an  entry  beyond  the  twenty  years)  required  the  les- 
sor Prances,  as  heir  to  her  brother,  to  make  her  entry  within 
ten  years  after  his  death ;  and  that  not  having  done  so  this  eject- 
ment was  brought  too  late.  The  word  deaih  in  that  clause 
must  mean  and  refer  to  the  death  of  the  person  to  whom  the 
right  first  accrued,  and  whos6  heir  the  claimant  is :  and  the 
statute  meant  that  the  heir  of  every  person,  to  which  person  a 
right  of  entry  had  accrued  during  any  of  the  disabilities  there 
stated,  should  have  ten  years  from  the  death  of  his  ancestor^  to 
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whom  the  right  first  accrued  during  the  period  of  disability, 
and  who  died  under  such  disability ;  (notwitstandingthe  twen- 
ij  years  from  the  first  accruing  of  the  title  to  the  ancestor 
should  have  before  expired.)  As  to  the  period  when  the  broth- 
er might  be  supposed  to  hare  died,  according  to  the  statute  19 
Car.  II.  c.  6.  with  respect  to  leases  dependent  on  lives,  and 
also  according  to  the  statute  of  bigamy,  (1  Jac.  I.  c.  11.)  the 
presumption  of  the  duration  of  life,  with  respect  to  persons  of 
^om  no  account  can  be  given,  ends  at  the  expiration  of  seven 
years  from  the  time  when  they  were  last  known  to  be  living. 
Therefore  in  the  absence  of  all  other  evidence  to  show  that  he 
was  living  at -a  later  period,  there  was  fair  groundforthe  jury  to 
presume  that  he  was  dead  at  the  end  of  seven  years  from 
thetime  when  he  went  to  sea  *on  his  second  voyage,  [  *69  ] 
which  seems  to  be  the  last  account  of  him.  That 
was  about  the  year  1778,  which  would  carry  his  death  to  about 
1785. 

•  ♦ 

Lawrence,  J.  Upon  the  death  of  the  father  Thomas  Jtesson, 
in  1777,  the  right  descended  to  John,  the  son,  thea  under  age, 
who  died  under  that  disability.  Itbe  lessor  Frances  is  the  heir 
of  John ;  and  the  statute  gives  to  the  party  to  whom  a  right  of 
entry  accrues,  and  who  is  under  a  disability  at  the  time,  ten 
years  after  the  disability  removed,  notwithstanding  the  twenty 
years  should  have  elapsed  after  his  title  first  accrued ;  and  to 
his  heir  the  statute  gives  ten  years  after  the  death  of  such  party 
dying  under  the  disability.  Here  more  thail  ten  years  had 
elapsed  after  tbe  death  of  the  brother  before  this  ejectment  was 
brought.  It  appears  probable  enough,  upon  looking  into  the 
&e  case  of  StaweUy*  Lard  Z(wcA,(a)  that  the  word  death  was 
introduced  into  the  statute  of  James  in  order  to  qbviate  the 
difficulty  which  badliriseQ  in  that  case  upon  the  construction 
of  the  statute  of  fines,  4  H.  VII.  c.34.  for  want  of  that  word. 

Grose  and  Le  Blanc,  Js.  assenting^  the  rule  was  made  abso* 
fute. 

(o^.JPIawd.jMS. 


• 


[  *70  ]  *CHAP.  IV. 

Cf  Attione  m  Contrattt. — Ett^ftkn  ameemmg  MerehaiUa. 

[1]SUCH  accounts  as  coDcerti  the  trade  of  merchandise 
between  merchant  and  mecchanl,  their  factors  or  servants,  are 


[1]  In  the  case  o£  Ramchander  vs.  Hammond  ^2  Johns.  Rep. 
202,  203,)  The  Supreme  Court -of  the  State  of  New-York  said: 
*'  Our  Statute  of  Limitations  excepts  "  ac^t'on^  which  concern  the 
"  trade  of  merchandise  between  merchants."  These  words  are 
not  so  broad  as  to  warrant  a  departure  from  the  adjudicajtions 
which  have  been  made  on  the  English  act.  These  words,  like 
''  those  of  the  statut-e  of  James,  must  be  coD6ned  to  actions  on 
*'  open  or  current  accounts ;  they  do  not  extend  to  actiooats  MtaUd. 
*^  \i  must  be  a  dirtct  concern  of  trade ;  liquidated  demands,  or  hills 
'*  and  notes,  which  are  only  traced  up  to  the  trade  of  merchan- 
^*  dise,  are  too  remote  to  come  within  this  description." 


The  Statute  of  Limitations  is  a  bar  to  merchants,  all  accounts 
having  ceased  about  six  years.  Barber  vs.  Barber^  18  Fes.  Jun. 
Rep,  286.  Sed  vide  Foster  vs.  Hodgson  19  Fes.  Jun.  Rep.  185, 
186^  where  the  question  is  discussed,  but  left  undecided. 

4 

The  saving  in  the  4th  section  of  the  Act  of  Limitations  of  Vir- 
ginia, (1  Rev,  Code,  488,)  applies  to  the  7th  section  of  the  same 
act ;  by  which,  an  action  between  merchant  and  merchant  is  neither 
barred  by  one  year  nor  by  five  years.    Moore  vs.  Manrt},  4  Rand, 

Rep,  488. 

• 

A.  B.  and  C.  entered  into  partnership  in  trade  and  merchandize  in 
1767y  and  continued  business  until  May,  1774,  when  B.  died  and 
the  partnership  was  thereby  dissolved,  and  aafter wards  C.  died  in 
1782,  and  A.  in  1788,  without  the  partnership  accounts  having 
been  settled;  and  in  1794,  the  representatives  of  A.  filed  a  bill  in 
Chancery  against  the  representatives  of  th^  other  partners,  for  an 
examination  and  settlement  of  accounts,  and  for  the  payment  of  a 
balance  claimed ;  the  bill  was  dismissed,  on  account  of  the  lapse 
of  time,  and  the  death  of  the  parties,  the  Court  considering  it  a 
stale  demand.  Ray  Sf  AL  vs.  Bogart  4r  AL  (In  Error)  2  Johns. 
Cas,  432.  4*  'P»<ic  Ellison  Survivor ^  ^c.  vs.  Moffait  4r  AL  1  Johns.  Ch. 
Rep.  46. 
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excepted  out  of  that  cteuse,  which  enacte,  that  aU  aetioos  of  ac* 
count,  and  upon  the  case,  shall  be  coi^dmencedand  sued  within 
six  years  next  after  the  cause  of  such  action.  Thi&  exception 
^nay  be  considered  with  respect  to  the  parties,  and  the  nature  of 
the  accounts.  With  respect  to  the  parties,  tiie  exception  ex* 
tends  to  all  merchants,  as  well  iidand,  as  to  those  trading  be- 
yond sea,  though  this  has  been  doabted.(tt)  And  it  has  also 
been  extended  to  other  tradesraeni  and  persons  having  mutual 

(a)  Chan.  Cat.  152.    2  8««d.  IXi. 


Where  there  is  a  joint  purchase  <^  goods,  and  one  of  the  pur- 
chasers takes  the  whole  stock  of  goods  and  agnee^  to  account  to 
the  other  for  his  share  of  them,  or  of  the  nett  proceedsi  and  to 
charge  no  commission  in  case  of  sale,  this  is  not  *'  a  trade  of  mer- 
chandise betnreentnerchantand  merchanttheirfactors  and  servants." 
within  the  meaning  of  the  exception  in  the  statute  of  limitations. 
And  where  a  B31  in  Ej^uity  was  filed  for  an  account  against  the  party 
who  had  received  and  sold  the  goods,  aHter  a  lapse  of  six  years, 
the  Statute  of  Liifritations  was  held  to  be  a  good  plea :  for  it  is 
not  the  case  pf  tedmicaUrttt^i  of  which  a  court  of  Chancery  has 
pecoliof  and  exclusive  jorisdictiop.  Nor  are  the  defendants,  in 
that  sense,  to  i>e  considered  as  trustees ;  for  tde  Plaintififs  had  a 
perfect  reoiedy  at  law,  against  them.  The  statute,  in  such  case, 
begins  to  run  from  the  time  the  plaintiffs  demanded  their  share  of 
the  goods  or  the  proceeds;  and  the  defendants  having  rendered 
an  account  of  th«  sale,  the  right  of  action  was  then  perfect.  Jlftir- 
rayt  va,Cost€r  ^  M,  20  Johns,  Rep.  576,  {In  Error.)  ^  vide  same  cMe 
(Coster  SfAL  vs.  Murray s,)  5  Johns.  Ch,  Rep.  522,  531,  in  which 
the  CHANCELLon  decided,  that  this  case  was  not  within  the  excep- 
tions of  the  statute,  but  that  it  ti^a^  a  trust,  ^  vide  Murrays  vs.  Cos- 
Ur  4  M.  4  Cbw.  Rsp,  617,  627, 687.  {In  Error)  where  the  decision 
in  the  same  case  (20  Johns,  Rep,  576)  is  recognized  and  confirmed.' 

The  account  in  behalf  of  one  tenant  in  common  against  the  co-^ 
tenant  for  perception  of  profits  is  within  the  Statute  of  Limitations. 
And  the  Court  in  the  decree  should  not  go  back  for  a  greater  period 
than  five  year.s     Coleman  vs.  Hutchentony  3  Bibbs^  Rep.  210. 

• 

The  exception  of  the  Maryland  Statute  of  Limitations,  in  fa- 
vour of  ^*  such  accounts  as  concerns  the  trade  or  merchandise  be- 
**  tween  merchant  and  merchant,  there  factors  and  servants  which 
*'aTc  not  resident,  within  this  province,"  applies  to  dealings  be- 
tween a  merchant  creditor  residing  out  of  Maryland  and  a  debtor 
residing  in  Maryland.     Bend  ^  Jil  vs.  Jay^  7  Ctaneh  Rep,  350. 


/ 


CH.  4.]  Of  Jkticns  on  Coniraets. 

dealinga ;  though, fonnerly,  it  was  thought  that  ao&ort  of  trades-^ 
men,  but(a)  merchants,  were  within  the  ben^t  of  die  excep- 
titMi ;  and  that  it  did  not  extend  to  8hq>keeperB,  thqr  not  heing 
within  the  same  nuachiefs.  In  Cotes  y«  Ham8i{b)  it  was  beld,^ 
that  the  exception  extended  to  cases  where  there  were  mutual 
accounts  and  reciprocal  demands. between  two  persons;  but 
not  in  the  case  of  a  tradesman  and  his  customer,  the  items  of 
credit  being  aH  on  one  side.  In  CroMh  v.  l&ibii(iR,(c)  both 
parties  were  tradesmen.    And  when  it  was  contended,  that  the 

exception  extended  to  no  other  description  of  persons 
r  *71 1     but  merchants,  Kenyon,  Ch.  J.  overruled  the  *objec- 

tion,  as  he  did  also  in  the  subseqiient  case  of  CaiUng  v 
Skoulding^id)  where  the  parties  were  an  attorney  and  a  chan- 
dler. 

Where  the  last  item  of  an  account  is  not  within  six  years,  the 
plaintiff  relying  on  this  exception,  by  his  replication  shows  that 
the  case  never  was  within  the  statute ;  and  must  e^pport  that 
replication  by  proving  himself  to  have  been  a  merchant,  and  the 
account  to  be  between  merchant  and  merchant,  his  faictor  or 
servant,  and  be  concerning  merchandise. [1]    But.if  there  have 

(a)  7Mod  270.  (6)  Boll  N.  P.  149. 

(c)  Peake*s  N.  P.  121.  (tf)  6  T.  B.  109L 

'        ^  .*      -        ■        ■  ,.  ■ 

[Ij  Where  an  accouat  between  merchants,  has  been  of  long 
standing,  and  the  last  item  in  it,  entered  more  Ihan  six  years,  still 
if  there  had  not  )i>een  an  actual  settlement,  it  is  to  be  considered  a 
running  account,  and  not  barred  by  the  Statute  of  Limitations. 
Frankin  vs.  Exors,  of  Camp  (Jh  Error)  1  Cote's  Rep.  196, 

Unliquidated  accounts  between  mercfaanta  in  the  capacity  of 
principal  and  factor  are  not  within  the  act  of  limitations*  Stilea 
vs.  Donaldson^  (/n  Error,)  £  Yeat69*  Bep^  105. 

In  the  case  otmandemlfe  if  Al  vs.  Wthon^  (5  Cranch,  18, 19. 
Marshall,  Ch.  J.  delivered  the  Opinion  of  (he  Court,  ^^  That  the 
*^  exception  in  the  statute  applied  to  actions  of  asenmpeit^  as  well  as 
^*  to  actions  of  account.  That  it  extended  to  all  accounts  current 
*'  which  concern  the.  trade  of  merchandise  between  merchant  and 
*'  xnercbant.    'j^hat  an  account  €losied  by  the  dibssation  of  deafings. 
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been  mutual  dealings  and  credits  between  persons  not  within 
the  description  in  the  statute,  some  of  the  items  being  of  more 
than  six  years'  standing,  and  others  within  that  time,  [2]  the 


"  between  ihe  parties  is  not  an  account  stated,  and  that  it  is  not 
'<  Decessar}^  that  any  of  the  items  should  come  within  the  five 
"years." 

An  action  of  account  between  merchant  and  factor,  is  not  barred 
by  the  Statute  of  Limitation5,aUhough  the  declaration  sets  forth  and 
coaots  upon  an  accountable  receipt  in  writing.  Pond  vs   Pondi  2 

The  plaintiff  brought  an  action  of  debt  on  bond  in  the  Common 
Pleas  of  Philadelphia  county ;  the  defendant  pleaded  payment^ 
and  gave  a  notice  of  set-off':  On  the  trial,  the  bond  being  proved| 
without  any  indorsement  of  a  payment,  for  principal,  or  interest,  the 
defendant,  by  way  of  set-off,  offered  evidence  to  shew,  *' that  after 
**ihe  execution  of  the  bond  and  before  the  commencement  of  the 
«<  suit,  the  plaintiff  had  become  indebted  to  him  in  a  sum  exceed- 
<*ittg  the  amount  of  the  bond,  Upon  accounts  still  remaining  on* 
^Miquidated  and  unsettled  between  them,  as  merchantSf  concern- 
<'the  sales  of  merchandize  made  by  the  plaintiff,  in  parts  beyond 
"  the  seas,  as  agent  and  factor  for  the  deiendant."  To  the  admis^ 
sion  of  this  evidence,  the  plaintiff  objected,  that  there  was  a  lapse 
of  more  than  seventeen  years,  since  the  date  of  the  last'  item  of 
the  accounts^  and  no  proof  given  of  any  subsequent  demand  of  the 
money  now  proposed  to  be  set-off;  and  that  the  long  acquiescence 
of  the  ]>efendant,  as  well  as  the  positive  bar  of  tl[ke  Satute  of 
Limitations,  must  be  sufficient  to  prevent  his  recovering,  or  defalk- 
ing the  amdunt.  The  Court  below,  however,  admitted  the  evi- 
dence, upon  which  a  verdict  was  found  in  favour  of  the  Defend- 
ant for  a  balance :  The  plaintiff  took  a  bill  of  exceptions  to  the 
decision,  and  brought  a  writ  of  Error,  to  the  Supreme  Court  f 
but  that  Court  were  unanimously,  of  Opinion,  that  the  accounts, 
on  which  the  set-off  had  been  claimed,  were  not  within  the  4lct 
of  Limitations ;  and  that  the  Common  Phas  had  done  right  in 
admitting  the  evidence  offered  by  the  defendant.  Judgment  af- 
firmed.    Silks f  plf.  in  Er.  vs.  Donaldson^  2  Dedl.  Eep\  264. 


[2]  An  account,  many  items  of  which  arose  within  six  years  be- 
fore suit,  is  not  barred  by  the  Statute  of  Limitations  as  to  those 
items  which  arose  more  than  six  years  before  suit  brought.  And 
Ibis  rule  extends  as  well  to  the  defendant's  account,  introduced  by 
way  of  set-off,  as  to  the  plaintiff's.  Tucker  vs.  Ives,  6  Cow,  Rep, 
193.     Smith  vs.  Ruecastle^  2  Halst.  Rep,367. 
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coqrta,  by  ao  equitable  coBfitruction  of  the  expeptiop,  an^  to 


If  part  of  aD  open  current  account  be  withiu  six  years,  it  dr^wa 
after  it  itejns  beyond  six  years,  so  as  to  protect  them  from  tbe 
statute.  Coster  ^  Al  vs.  Murrays^  5  Johns.  Ch,  Rep.  522. 
Ex^rs,  of  Burnet  vs.  Admr.  ofBryan^  1  Halst  Rep.  377.  Ben- 
nett vs.  Davis,  1  iV.  Hamp,  Rep.  (A.)  19.  CogalodPs  Ezeeu^ 
trix  vs.  DoUiver.  2  Mass.  Rep.  217. 

To  bring  a  case  witbin  the  exception,  there  must  be  mutual 
accounts  between  the  parties.  Where  all  the  items  are  on  one 
side*  the  last  item,  though  within  six  years,  does  not  draw  after  it 
tbose  of  longer  standing.  Coster  ^  AL  vs.  Murrays,  5  Johns.  C3k. 
Rep,  522.  Bennett  vs.  Davis,  1  M  Hamp.  Rep.  (A.)  19.  Miller 
VB.  Cotwell  2  South.  Rep.  577. 

An  adniission  of  mutual  unliquidated  accounts,  oo  which  each 
party  claims  a  balance  to  be  now  dne  to  him,  takes  a  case  out  of 
the  Statute  of  Limitations.  EUis  vs.  Jarvis^  3  Mason^s  Rep.  467. 

In  connected  transactions  and  accounts  between  th^  parties,  if 
one  party  is  out  of  the  Statute  of  Limitations,  the  other  party  is 
out  also.  A  receipt  in  full  of  all  accounts,  cannot  be  opposed,  either 
in  law  or  equity,  to  a  debt  then  due  by  bond ;  hut  the  party  hold- 
ing  such  receipt  may  shew,  by  oral  testimony,  that  by  the  settle- 
mentment  upon  which  such  receipt  was  given  the  bond  was  ex« 
ting^ished.  Any  advances  by  the  obligor  to  the  obligee,  of  mo- 
ney or  property,  which  cannot  be  shewn  to  ba^e  been  paid  in  dis- 
charge of  the  bond,  will  come  within  the  operation  of  the  Act  of 
Limitations.  Johnson  vs.  CameaVs  Admr.^  IMU  Sehct  Cas.  172. 
^  Vide  TerriPs  AdmWs.^  vs.  SoutkaWs  Ex'or.^iJn  Error.)  3 
BOb's  Rep.  iGO.  f 

In  an  action  of  book  debt,  the  plaintiff  may  exhibit  an  account 
of  more  than  six  years  standing,  to  countervail  the  account  of  the 
defendant,  for  articles  delivered  within  six  years,  ^fichols  vs.  Lea^ 
venioorthi  (In  Error.}  I  Day's  Rep.  245. 

r 

In  the  case  of  the  Starvivmg  Partners  of  McNauffkton  ^  Co. 
vs.  Norris*  Survivors,  Sfc.  (1  Hayw.  Rep.  216.)  the  principal 
question  of  law  was.  Whether  the  Act  of  Ltmitstions  runs  from  the 
date  of  each  article  in  the  account,  or  from  the  date  of  the  last 
article  only  ?  Et  per  Curiam.  "  The  act  runs  from  the  date 
<'  of  the  last  article  in  the  account  only,  where  the  account  has 
<<  been  running  on  from  its  first-  commencement ;  but  where  it  is 
%  OAce  deserted  or  ended  between  the  parties,  then  from  that 
*«'tirao.^* 
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prevent  such  accouot  from  bemg  dividecl,  have  considered  the 
laiM  items  of  credit  evidence  of  an  open  aCQOuntup  to  that  time, 
and  such  open  account  to  be  ivithin  the  equity  of  the  exception, 
coiisequenfly,  do  extend  this  construction  to  the  parties  to  the 
account. 

The  plaintiff  charged  for  serrices  performed  ia  the  year  1 792, 
and  from  thence  until  Ihe  death  of  thb  Mtestaie  id  !  800;  ini  ^gAr^ 
credit  for  a  plaotatioa,  within  three  ywti*  The  Slatutat  of  Limita- 
tioDS  was  pleaded ;  and  on  the  trial  the  defendant's  couosel  exam- 
ined aa  to  the  value  of  this  plaatation,  endeavouring  td  briiig  out 
that  it  was  of  more  value  than  the  ainbuiiit  at  which  it  t^as  credited. 
Bat  the  GovRT  (HAtL,  Judge,)  saitt;  ^'For  all  itemd  above  thl^eidi 
<<  years,  the  Act  of  Limitation  bars  the  plaintiff,  unles^  the  d^fei^d- 
<*  ant  has  niade  some  promise  to  pay  within  the  three  years..  Keep- 
'<  ing  an  account  against  the  plaintiff,  and  chargin^g  \Stlk  withiienis 
"  within  three  years,  admits  a  current  account,  and  a^bbuntd^  %  a 
i<  prombe  to  pay  the  balance ;  and  so  takes  it  out  of  the  act.  The 
<*  defendant,  in  the  present  instance,  has  produced  no  such  ac- 
^^  count,  hot  he  has  claimed  a  credit  arising  within  three  years ; 
**  and  that  is  equivalent  if  the  jury  chuse  to  consider  it  so,  \o 
^*  keeping  an  account  against  the  plaintiff;  and  then  the  act  will 
"  not  bar  any  part  of  the  plaintiff's  account.''  Verdict  accordingly. 
Jfewsome  vs.  Fersofi^i  Adm'rs.^  2  Hayw.  Rep.  242.  ^  Fide  Kin^oll 
▼B,  Pers<mU  AdnCrs.,  2  Ibid.  394,  395. 

An  account,  on  the  face  of  it,  is  barred  by  the  Statute  of  Limi- 
tation3  ;  but  the  plaintiff  enters  a  credit  of  recent  date,  which  the 
defendant  disavows :  such  entry,  without  some  further  proof,  will 
not  take  the  account  out  of  the  st.atute.  No  man  can  make  testi* 
niony  for  himself  or  be  a  witness  in,  his  -own  case.  Executors  of 
Ta^hr  vs.  McDonald^  2  Rep.  Const  C.  So.  Car.  178. 

Serviced  rendered  by  the  plaintiff  for  the  defendant  on  board  of 
a  ateatii  boat,  of  which  the  defendant  is  sole  owner,  cannot  be  con- 
nected with  those  rendered  by  the  plaintiff  on  board  another  boat, 
of  which  the  defendant  was  agent  but  only  part  owner,  in  order  to 
repel  the  plea  of  prescription.  Chadwick  vs.  Waters^  3  Mart. 
Rip.  {N.  a.)  432. 

Where  an  executor  put  bonds  ahil  notes  dile  to  the  testator, 
into  the  hands  of  An  attorney  to  collect,  and  after  the  death  of  the 
executor,  the  attorney  collected  the  money  and  applied  it  to  his 
<»m  u«e,  aild  becsNne  iaselvent:  Mild,  that  th6  estate  of  the  ex- 
eciitor  w^  not  chargeable  with  the  loss,  espedaSy  after  4  lapse 
of  more  than  six  if  ears.  Rdyntr^  AdmW.  ^e.  vs.  Pearsatt  ^  AL 
3  Johns.  Rep.  578. 
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With  respect  to  the  nature  of  the  account^  the  distinction)  as 
it  may  be  collected  from  the  cases,  is  between  such  as  are  cur^. 
rent  and  open,  and  stated  accounts.  Cunent  accounts  are 
considered  to  be  within  the  exception  \  on  the  contraiy,  ^slated 
accounts  have  been  constantly  held  to  be  barred  by  the  sta- 
tute. [3] 

A  matter(a)  was  referred  to  the  three  justices  of  the  king's 
bench,  Jones,  Croke,  and  Barkely,  between  Sir  6.  San- 
[  *72  ]  dys  and  one  Blodwell.  There  was  an  account  *be- 
tween  the  testator  of  Sandys -and  the  said  BlodweU, 
both  merchants.  Blodwell  adcnowledged  1,2002.  to  be  in  ar- 
rear,  but  Freeman  claimed  more.  Before  the  account  was  fin- 
ished, Freeman  died,  and  his  executor  filed  a  bill  in  chanceiy 
against  Blodwell^  who  pleaded  in  bar  the  statute  o^  limitations. 
And  the  justices  certified  that  he  was  not  barred,  because  the 
account  was  not  finished,  and  also  because  it  was  between 
merchants. 

Assump8it(6)  by  Webber^  merchant,  against  Tivillj  merchant^ 
for  money  had  and  received,  goods  sold  and  delivered,  and  also 
on  an  account  stated,  upon  which  the  defendant  was  found  in 

(a)  Jonei,  401.  (6)  2  SmacL  124U 

[3]  In  the  case  of  Edwards  vs.  Davisj  UBihVs  Rep,  21 1. 213.) 
BorLe,Gh.  J.  delivering  the  Opinion  of  the  Courts  said;  **It  has 
^^  long  since  been  settled,  that  open  or  current  accounts  only  are 
^*  within  this  exception  ;  and  consequently  it  does  not  apply  to  a 
**  case  like  the  present,  where  there  is  a  liquidated  sum  stated  to 
**  be  due  and  agreed  to  be  paid  by  the  defendant."  ^  Vide- Kim-, 
boll  vs.  Person*8  AdnCrs.  2  Hayw,  Rep.  394, 396.  , 

Where  an  account  between  merchants  has  been  balanced,  and  a 
balance  carried  forward,  it  is  no  longer  an  open  and  running  ac- 
count, and  the  parties  cannot  go  behind  such  settlement,  without 
leave  obtained  upon  a  bill  in  Chancery^  to  inquire  whether  the  ba- 
lance is  founded  in  error.  Such  an  account  is  not  within  the  ex- 
ception relative  to  merchants'  accounts.  The  PrestdetU,  ire.  of  the 
TJniot^  Bank  vs.  Knapp^  3  Picks.  Rep.  96. 


^ 
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arrear  ia  55L  1 1«.  7(i.  promise  to  pay,  &c.  Plea,  the  statute 
of  limitatioDB.  The  plaintiff  replies,  that  the  moneys  in  the 
several  pjromises  mentioned,  became  due  and  payable  on  trade 
between  the  plaintiff  and  defendant  as  merchants,  and  wholly 
concerned  merchandise:  upon  which  the  defendant  demurred 
in  law.  And  the  question  was,  whether  this  debt,  for  whicb 
the  plaintiff  declared,  were  excepted  out  of  (he  statute  of  limi- 
tations?        . 

Saunders^  who  reports  this  case,  and  was  counsel  for  the 
plaintiff  says,  that  the  whole  court  was  against  the  plaintiff  for 
the  reasons  urged  by  Jones :  who  argued  that  the'  case  is  not 
excepted  out  of  the  statute;  for  the  statute  intends  to  except 
nothing  concerning  merchandise  between  merchants,  but  only 
accounts  current  between  them ;  and  the  reason  was,  because 
it  often  happens  that  merchants,  who  are  as  partners,  or  hold 
coErespondence  one  with  the  other  in  several  parts  of  the  world, 
may  have  accounts  current  between  them  for  several 
years  ^before  they  have  an  opportunity  of  meeting  to  [  *T3  ] 
state  their  accounts,  and  therefore  the  statute  does  not 
mean  to  limit  such  accounts.  But  here  it  appears  that  the  ac* 
count  for  the  552.  lis.  7d  was  siaUd  and  agreedy  and  then 
immediately  it  becomes  a  debt  certain,  being  ascertained  by  the 
account,  and  continually  afterwards  remains  as  a  dead  debt, 
and  there  is  no  continuing  account  between  the  plaintiff  and 
defendant  to  save  it  out  of  the  statute  of  limitations.  And  for 
this  debt,  after  the  account  stated,  the  plaintiff  might  have 
brought  his  action  of  debt ;  which  would,  without  doubt,  have 
been  Umited  to  six  years  by  the  statute ;  and  therefore  it  is 
unreasonable  that  the  plaintiff,  by  changing  his  action  of  ddit 
to  an  action  on  the  case,  should  ehide  a  statute  which  was  made 
for  the  public  good.  That  actions  of  account  on  accounts  be- 
tween merchants  are  only  excepted ;  but  this  is^  not  an  action 
of  account,  but  a  bare  action  on  the  case,  whicb,  as  it  appeared 
to  him,  was  not  excepted  at  aU. 


I 
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And  as  to  the  other  part  of  the  declaration,  that  was  mote 
clear,  because  that  was  only  a  bai^in  for  wares  sbM,  and  for 
money  lent ;  and  although  it  concerned  mercfaandiae,  and  tlrau 
between  merchants,  yet  that  was  no  reason  why  it  should  be 
excepted  out  of  the  statute :  for  if  it  should  be  excepted,  by  tlie 
same  reason  every  contract  made  between  merchants  would  I 

dso  be  excepted,  which  was  not  the  intention  of'  the  statute ; 
for  in  the  statute,  accounts  between  merchants  only  are  elt-^ 
cepted,  and  not  contracts  likewise. 

So,  where  in  a^suinpsit(d)  the  doubt  was^  whether  the  d^da- 
ration  amounted  to  an  account  stated ;  for  if  it  did, 
[  *74  ]  *then  from  that  <ime  it  was  not  within  the  exception 
in  the  statute ;  for,  from  the  stating  of  the  account, 
that  becomes  a  certain  debt  which  was  before  an  uncertain  one. 
And,  therefore,  though  an  account  be  running  twenty  years,  or 
upwards,  between  merchants,  yet  there  is  no  danger  froA  the 
statute,  bedause  of  the  exception,  which  was  made  for  a  good 
leasoui  Ai^d  this  diversify  between  accounts  stated  and  unsta- 
ted, as  it  was  giaid,  had  been  often  agreed,  and  was  not  denied 
by  the  courts. 

So,  in  an  iniebitahts  (i8$wnprii{b)  for  money  had  and  re- 
ceived to  the  plaintiff  ^8  use,  and  a  quantum  meruit  for  wares 
scdd,  and  an  innmtti  ctmpfdaueL,  S^c.  to  which  the  defend&ni 
pleaded  ''  rnn  (asumpsit  infra  sex  annos ;''  the  plaintitf  replied, 
that  this  adiot^  was  grounded  on  the  trade  of  nterchants,  and 
brought  agiiinst  the  defendant  as  Iris  factor,  &c. :  the  defendant 
rejoined,  that  this  was  not  an  action  of  account,  to^  vvhich  the 
plaihtiff  demurred ;  and  it  was  said  by  the  court,  that  th6  saving 
eiMends  only  to  accotmts  betvreeh  merchants,  their  fiictors  and 
servaikts ;  and  an  actioti  6n  the  case  will  notli^  against  a  biiilitf 
or  iactory  where  aOowances  and  deductions  ar^  to  be  made,  lin- 
ItoB  the  account  be  ^j^usted  tfnd  stated,  as  it  was  resblved  in 
Shr  Paul  NeaPs  case  against  his  htSM.    IVhete  the  accouht'  is 

(a)  1  Sid.  406.  (d)  2  Mod.  812. 
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ofift  ^fije^  ae  U  Wf»  b^f^  tlie  pteii)^  mtmt  faring  his  action 
iriiMP  six  ]r6fir#;  bqt  if  it  be.a^uated,  and  a  foUowibg  account 
is  a^^ad,  in  ai^ch  case  th^  plaintiff  shaO  not  be  baited  by  the 
statHte)  becaufie  it  is  a  running  account ;  but  if  he  should  not  be 
barifd  here,  then  the  exception  would  extend  to  all  actions  be- 
tween merchants  and  their  factors,  as  well  as  to  ac- 
tions of  apcount,  which  was  never  iVitended ;  and  *there-  [  *75  ] 
fore  this  pl^a  is  good,  and  the  saying  extends  only  to 
actions  of  account. 

In  another  report  of  this  case,(a)  North,  Ch.  J.  Windham 
and  Seroggs,  J[s.  resolved,  that  the  exception  in^Uie  statute  goes 
only  to  actions  of  account,  and  not  to  other  actions.  And  they 
tocA^  a  diversity  betwixt  an  account  current  and  an  account  sta* 
ted*  After  die  ac^unt  stated,  the  certainty  of  the  debt  Appears, 
and  aU  the  intricacy  of  account  is  out  of  doors ;-  and  the  action 
must  be  brought  within  six  years  after  the  account  stated.  Bu^ 
by  North,  if  after  an  account  stated,  upon  the  balance  of  it  a 
sum  appear  due  to  either  of  the  parties,  which  sum  is  not  paid, 
but  m  afterwards  thrown  ipto  a  new  account  between  the  same 
parties,  it  is  now  slipped  out  of  the  statute  i^ain.  And,  by 
Scrpggs,  J.  the  statute  makes  a  difference  betwixt  actions  up- 
on account  and  actions  upon  the  case.  The  words  would  eke 
have  bjeen,  ^'all  actions  of  account,  and  upon  the  case,  other 
ihan  such  actions  as  concmi  the  trade  of  merchandise ;''  but 
H  is  othervriaa  penned,  ^  other  than  such  actions  as  concern," 
&c.  and  as  this  case  is,  there  is  no  action  betwixt  the  parties  y 
the  account  is  determined,  and  the  plaintiff  put  to  his  action 
upon  an  insinMd  eomfutasseiy  Which  is.  not  within  the  benefit  of 
the  statute. 

To  an  action  on  the  case,(6)  brought  upon  a  promise  made 
by  the  defendant  to  pay  a  bill  of  exchange  drawn  fourteen  years 
biffoife,  die  defendant  pleaded  the  statute  of  liqoitations.  The 
pilaiirtiff  replied)  ttiajt  the  hffl  was  a  negotiating  bill^  and  that  it 

<«>  1  m^.  270.  (b)  4  Mod.  109. 
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was  upon  an  accoont  between  mercbahtfl,  &c.  The 
[  "^76  ]     defendant  denjurred,  and  had  judg-*ment,  becaune  the 

statute  excepts  only  accounts  which  are  current  be* 
tween  merchants,  and  not  any  which  are  stated;  for  if  an  ac- 
tion is  brought  against  a  drawer  for  ralue  received,  that  »  no 
account  current,  but  an  account  stated. 

It  was  also  said,  in-  the  case  of  Sictidamore  y.  WkHt^{a)  in 
chancery,  that  the  statute  of  limitations  is  no  plea  in  bar  to  an 
open  account. 

It  is  observable,  that,  in  the  above  cases,  wherein  the  plaintiff 
has  relied  on  the  exception  concerning  merchants  to  avoid  the 
statute  of  limitations,  the  accounts  had  been  stated  and  settled, 
and  a  balance  struck,  for  which  the  action  was  brought  more 
than  six  years  afterwards :  and  it  may  be  collected  (roYn  them, 
that  when  the  intricacy  of  account,  is  removed  by  a  statement, 
the  statute  of  limitations  attaches  from  the  time  of  such  state- 
ment :  but  aldiough  the  inference  from  those  cases  \^  that  no 
length  of  time  will  bar  the  plaintiff  from  recovering  while  the 
subject  matter  is  in  account,  find  the  specific  remedy  is  the  ac- 
tion of  account ;  yet  this  must  be  received  with  some  quali6ca- 
tion  ;  for  i^  between  merchant  and  merchant,  dealings  betwixt 
them  have  ceased  for  several  years,  and  one  of  them  die,  and 
the  surviving  merchant  bring  a  bil!  for  an  account,  the  court 
win  not  decree  an  account,  but  leave  the  plaintiff  to  bis  rem'edy 
at  law. 

The  plaintiff's(6)  late  husband,  and  defendant,  had  dealings 
together  as  merchants,  the  bill  was  for  an  account ;  and  al- 
though it  was  agreed  that  the  length  of  time  was  no 
[  *77  ]  bar,  yet  the  plaintiff's  husband  living  many  years  ♦af- 
ter the  trade  and  dealings  between  them  ceased,  and 
after  some  diflerences  and  disputes  had  arisen  between  them, 
and  acquiesced  to  the  time  of  his  death;  the  court  therefore 

(a)  1  Vera.  456.  (ft)  2  Vera.  276. 
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^BB^sipd  the  ^ill,  and  left  Am  plaintiff  to  recover  at  law,  if  she 
ooiild.  Per  Lord  HutchiDs. — ^AsioDgat  mercfaantSi  it  is  looked 
upoB  as  an  aUowance  of  an  account  current,  if  the  merchant 
tibftt  receives  it  does  not  otiyect  against  it  in  a  second  or  third 
po8t.[l] 

I  find  it  ioq^assible  to  trace  the  gradual  progression,  from  th^ 
strict  conatmction  of  the  exception  apparently  established  in 
the  above  cases,  and  that  which,  at  the  present  day,  takes  ^ther 
accounts,  neither  relating  to  merchandise  nor  to  merchants,  out 
of  the  statute :  but  oertainly  a  more  favourable  construction  for 
the  idftintiff  prevails ;  for  the  statute  saysi,  that  no  action  of  ac- 
4KNMit,  other  than  such  as  concern  merchandise  between  paer^ 
obant  Md  merchant,  their  ftctors  and  servants,  shaU  be  except- 
ed from  the  limitation^  To  give  effect  to  what  has  been  admit- 
led  to  b^  evidence  of  an  open  account,  the  accounts  ihem^veii, 
when  evidenced,  have  been  considered  of  the  nature  of  those 
wittin  the  exception.  For  the  equity  would,  in  fact,  htyedone 
nolliiflg^  Iqr  admitting  the  last  item  of  a  mutual  account  b^ec^i 
persons  not  merchants,  for  items  not  strictly  of  naerchandise,  to 
be  evidenee  of  an  opep.  account,  ii,  when  the  account  Were  so 
proved  to  have  been  Ofen  up  to  that  time,  the  plaintiff  could  be 
turned  about  by  being  told,  that  though  he  bad  proved  his  ac« 
count,  he  had  not  taken  his  case  out  of  the  statute,  by  proving 
it  likewise  an  account  for  merchandiae  between  merchants. 
The  exertion  in  the  statute,  according  to  the  argur* 
ment  of  Jones  in  Webber  v.  TiviU^(a)  and  the  *opjnion  [  *78  ] 
of  Atkyns,  J.  in  Farrington  v.  Ziee,(6)  extends  to  ac- 
counts only*  whigh,  fr<Mn  their  nature,  might  be  unavoidably 

(a)  Ante,  72.  (fr)  Ante,  74. 


[1]  Sed  Vide  the  case  of  MandeviUe  Sf  Al  vs.  Wilson^  S 
Cranck^s  Rep.  18, 19,  (cited  ««<«,  page  71,  note  [l.])in  whifcb  the 
Supreme  CorRT  of  the  United  States  decided,  '*  That  an  acconnt 
'*  dosed  by  the  cessat^  of  dealings  between  the  partte  is'hot  m 
"  account  stated,  aad  that  it  is  not  necessary  that  any  of  the  items 
"  should  come  «fdito  the  five  years." 
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kept  open  for  many  years ;  and  .-not  to  those  which,  from  tfae 
circumstsance  of  the  parties  being  inland  merchants  or  shop*  ;| 

keepers,  might  b^  liquidated  within  the  time  limited :  therefore,  | 

the  admission  of  evidence  to  prove  the  existence  of  an  open 
account,  would  have  proved  only  such  an  account  as  the  sta- 
tute bars  after  six  years,  had  not  tjie  courts  of  law  gone  further, 
and  considei*ed  the  parties  to  be  merchants,  and  the  accounts 
to  be  as  between  merchant  and  merchant.  Otherwise  the  ac- 
counts would  be  divided,  and  that  part  which  was  more  than 
SIX  years^  standing  could  not  be  allowed. 

Lord  Hardwicke  was  aware  of  the  difficulty  in  the  conatruc- 
tion  of  this  exception ;  and  what  was  laid  down  by  him  in  chan- 
cery, in  the  case  of  Wdfcrd  v.  lAddd,{a)  may  have  had  con- 
siderable influence  on  the  present  practice.  It  is  not,  he  said, 
that  the  defendant  may  not  plead  the  statute  in  all  cases  where 
the  account  is  closed  and  concluded  between  the  parties,  and 
an  dealings  and  transactions  over :  it  was  not^the  meaning  to 
hinder  that ;  but  it  was  to  prevent  dividing  the  account  between 
merchants,  where  it  'was  a  running  account ;  when,  i>erfaap8, 
part  might  have  begun  long  before  the  time  of  the  statute,  and 
the  account  never  settled ;  and  perhaps  there  might  have  been 
dealings*and  transactions  vnthin'the  time  of  the  statute. 

The  foDowing  cases  will  exemplify  the  i^Onstruction  of  the 
exception  as  it  is  now  acted  upon,  both  with  respect  to  the  ac- 
counts, and  the  evidence  of  their  existence. 

[  ^9  ]         «In  the  case  of  Cotei  v.  Hafri8,{]b)  the  plaintiff  re- 
plied a  bill  of  Middlesex;  and  that  the  testator,  in  his 
lifr-time  promised  to  pay  within  six  years  before  the  bill  of  Mid- 
dlesex sued  out. 

The  first  item  in  the  bDI,  whereon  the  demand  arose,  was  in 
ntf ;  and  all  the  items,  except  the  last,  were  above  six  years' 

(A)  2  Tex.  400.  (d)  Ball  N.  P.  149. 


Of  Actions  on  Contracts.  {ch.  4] 

» 
steading  before  the  bill  of  Middlesex  sued  out.    It  was  insisted 

for  the  plaintiff,  that  the  last  item  being  within  six  years,  and 

this  being  a  current  account,  never  liquidated,  should  draw  the 

former  items  out  of  the  statute.    Bui  Denison,  J.  held  that  the 

clause  in  the  statute  of  Umitations  about  merchants'  accountSi 

extended  only  to  cases  where  there  were  mutual  accounts 

and    reciprocal    demands    between  'two    persons;    but    if 

there  were  only  a  demand  by  A.  against  B.  in  the  common 

way  of  business,  as  by  a  tradesman  on  his  customer,  that  can* 

not  be  called   merchants'  pccounts  :  and  he  was  very  clearly 

of  opinion,  that  iu  this  case  the  statute  was  a  bar  to  all  demands 

of  above  six  years  standing.    But, 

■ 

In  Oratuh  v.  £irfaiifin,(a)  there  were  mutual  dealings.  It 
was  an  action  f(Mr  goods  ^old  and  delivered  by  the  testator,  to 
which  the  defendant  pleaded  the  general  issue,  and  gave  a  no- 
tice of  set-off  for  goods  sold  an(f  delivered,  &c. 

The  defendant's  set  off  consisted  of  several  items  for  goods 
sold  at  di£E8rent  times,  from  1783  to  1788.  The  plaintiff's  de- 
mand accrued  chiefly  in  the  year  1783,  but  there  were  two 

small  articles  sold  in  the  y§ar  1789.  * 

* 

*It  was  contended,  on  the  part  of  the  plaintifl^  that  [  *80  ] 
the  greatest  part  of  th^  set-off  was  within  the  statute 
of  limitations,  no  promise  being  proved  within  six  years:  but 
lord  Kenyon  said,  he  thought  this  was  ivkhin  the  exception  in 
the  statute  as  to  merchants'  acQount9.[l]  He  agreed  that, 
where  the  demand  of  one  party  arises  long  afler  the  demand 
of  the  other,  that  should  not  revive  the  antecedent  account ; 
but  this  was  in  the  nature  of  a  running  and  mutual  account 
between  the  parties ;  and  was  precisely  the  case  put  by  Mr. 
Justice  Denison  in  C(^t9  v.  Harris^ih)  which  his  lordship  said 
he  particularly  remembered;  and,  of  which  he  believed,  no  one 

(4)  Peftke,  121.  (6)  Ante,  79. 

[1]  Vide  page  71,  Note  [I.] 
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buthirtself  had  taken  a  note ;  the  report  of  it  which   appeared 
in  print  tiavirtg  been  furnished  by  hiinedf. 

•      •  • 

In  th^'  ease  bf  Ca&mg  coii  another^  Executors  of  TidhUj  r. 
Skoulding  and  anothery{a)  assumpsit  was  brought  ibr  the  use  and 
occupation  of  a  house,  4pc.  in  the  lifetime  of  the  testator ;  and 
other  common  counts.  The  defendant  pleaded,  first,  the  gen- 
erid  issue;  secondly,  the  statute  of  limitations;  and,  thirdly,  a 
siet-off  for  goods  sold  and  delivered.  The  repficatidn  to  the 
second  plea  was,  that  the  defendant  did  proiQise  within  six 
years,  onwhichisaue  was  joined.  To  the  third  plea,  that  the 
testator  was  not  indebted  to  the  defendant^  as  in  that  plea  al* 
leged. 

The  testator  was  an  attorney  at  H^the  defendant  and  anoth- 
er )p&rtner,  t^ho  suffered  judggient  to  go  by  default,  were  mer- 
^  dbants,  dealers  in  spirituous  liquors,  and  taBow-chandlers,  and 

hired  of  Tuthil  the  premises  in  question,  at  the  time 
[  *81  ]    .of  whose  death  nine  years  and  a  half  rent  *was  due 

up  to  Michaelmas,  1779,  amounting  toSOdl.  and  also 
201.  for  cash  on  account,  on  the  19th  of  October,  1781.  Du- 
ring the  time  that  these  arrears  of  rent  were  becoming  due  to 
the  testator,  the  defendants  furnished  him  with  varbus  articles 
in  the  way  of  their  trade.  The  hsdance  due  to  the  estate  at  his 
death  was  above  171Z.    Thece  never  f^as  any  settlement  of 

r  — — — 

accounts  between  the  testator  and  the  defendants.  The  last 
baU  year's  arrear  of  rent,  and  one  or  two  of  the  last  articles  of 
the  defendants'  bill,  were  wi(hin  six  years  before  the  plaintiff's 
writ  was  sued  out. 

It  was  objected  Tor  the  defendants,  that  upon  the  words  of 
tbe  statute,  the  exception  is  confined,  first,  to  actions  of  ac* 
count ;  and,  secondly,  to  such  accounts  as  were  between  mer- 
chant and  merchant ;  and,  thirdly,  to  such  as  concerned  mer^ 
chandise.  It  must  be  an  account  current,  k^t  between  the 
parties  as  such,  and  not  certain  specific  cross  demands,  of 'a 

(a)»T.  R.189. 
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ditiinct  nature)  as  in  Uus  case ;  the  demand  being  on  one  hand 
by  an  attorn^,  for  ineaitd  occupation,  and  on  tbe  other  hand, 
for  a  chandler's  bill :  for  otherwise  every  cross  demand  might 
be  oofivertod  into  an  account  current,  to  prevent  the  operation 
of  the  stM^ite.  But  even  if  it  ivere  considered  as  an  account 
cohfent^*  tbe  lavrivoiiH  not  raise  a  promise  merely  on  that  ac- 
count ;  and  that  such  an  account  was  not  within  the  ezceptiofi 
of  the  statute.  And,  secondly,  that  the  replieation  was  bad, 
b«iBg  too  general ;  and  that  it  ought  to  be  according  to  the  pre* 
cedent  in  IFeUer  v.  TmlL{a) 


Bot  it  was  adfttdged  by  Lord  KtnyeAi  and  the  Court,  that 
wiMe  there  «s  n9  item  of  account  at  8^  within  six 
*years  before  the  action  brought,  the  plaintiff  will  be  [  ^^  ] 
prec^uiedy  unless  be  can  bring  his  ease  within  tbe  ex- 
ception of  the  statute  cpn^ennng  merchants'  acoounts ;  and  in 
such  a  case  his  replication  must  bring  his  case  within  the  sta- 
tute. But  it  must  be  remembered,  that  theiie  the  plaintiff  is  not 
barred^  Aough  there  has  been  no  transaction  of  any  load  be- 
tween the  parties  for  six  years:  for  by  bis  re{)licatioD  he  insists^ 
tkat  Ms  ease  never  was  within  the  statute,  for  that  the  ^  ac- 
counts were  between  merchant  and  merchant,"  ftc/  But  the 
present  c%ie  steers  wide  of  that  objection ;  it  is  not  doubted 
but  that  a  promise  or  acknowledgment  within  six  years  will 
take  ihe  case  out  of  the  statute ;  and  the  only  question  is, 
whether  there  is  not  evidence  of  an  adcnowledgment  in  the 
present  case.  Here  are  mutual  items  of  aooount  i  and  eveiy 
new  item  and  credit  in  an  account,  given  by  one  party  to  Ae 
othei,  is  an  admission  of  there  being  some  unsettled  account 
bstween  tfae«,  the  amount  of  which  is  after  to  be  ascertaiasd ; 
and  any  act  which  the  jury  may  consider  as  an  adcnowiedg- 
ment  of  its  bef  ng  an  open  account,  is  sufficient  to  take  the  case 
out  of  tbe  statute.  Daily  experience  teaches  u%  that  if  this 
rule  be  nov  overturned,  it  wiB  lead  to  infinite  injustice.  In- 
Cotes  V.  Harri6{b)  all  the  items  were  on  one  side ;  and  Deni- 
es) a  HtmnA.  ISI.  (^X  Ante,  79. 
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son,  J.  who  wdl  knew  what  was  the  proper  replication  in  such 
cases,  and  was  well  acquainted  with  the -import  of  the  Statute  of 
Limitations,  said,  where  all  the  items  were  on  one  side,  the  last 
item  which  happens  to  be  within  six  years,  ahaU  not  draw  after 
it  those  that  are  of  longer  standing:  but  it  was  not  doubted 
there,  but  that  if  there  had  been  mutual ,  demands,  the  .plaintiff 
might  have  fecovered. 

[  ^83  ]  *Where  the  scope  of  an  act  appears  to  be  in  a  gen- 
eral sense,  the  law  looks  to  the  meaning,  and  extends 
it  to  particular  cases  within  the  same  reason ;  therefore,  actions 
of  assumpsit  are  considered  to  be  within  die  statute,  though 
not  specifically  mentioned,  because  within  the  sMue  miothi^f 
as  those  limited :  and  another  rea8on,(a)  that  actions  of  tres- 
pass, mentioned  in  the  act,  are  comprehensire  <of  aswmpsiti 
because  it  is  a  trespass  oa  the  case«[l] 

(a)  SMod. 71.    9  Sapmd.  120. 


[1]  The  People  not  being  named  in  the  Jif^  section  of  the  act 
for  ike  iimitatiam  of  criminal  prosecutions  and  of  actionM  at  law^ 
(1  iV.  JR.  Itf.  184.  g48S*  24.  ch,  183.)  are  not  bound  by  it,  and  may 
bring  a  persoDal  action  at  any  time.  The  People  vs.  Gilberty  18 
Johne.  Rep,  227. 

In  the  case  of  Wilcox  qui  tarn.  ^c.  vs.  Fitch^  (20  Jolme.  Rep, 
473,)  which  was  an  action  of  debt  brought  on  Xhejourtk  section  of 
the  statute  oi Frauds^  (Sees.  10.  ch,  44.  1  iV.  JR.  L.  75.)  Wood- 
worth,  J.  who  delivered  the  Opinion  of  the  Court,  after  specify* 
ing  the  limitations  contained  in  the  6th  saction  of  the  Statute  of 
Limitations,  said  ;  ''  Neither  of  these  limitations  apply  to  the  case 
**  under  consideration,  for  here  the  penalty  is  limited,  and  given  to 
<*  the  party  aggrieved  and  the  people,  in  equal  portions ;  no  other 
*^  person  is  entitled  to  sue  and  recover.  The  consequence  is.  that 
^^  this  case  not  being  within  any  of  the  limitations  in  the  statute, 
^*  the  suit  is  not  barred  by  length  of  time ;  since  by  the  com- 
«  mon  law  there  was  no  stated  or  6xed  time  as  to  the  bringing  of 
>  <<  actions.     {The  People  vs.  Gilbert,  18  Johns.  Rep.  228.)'' 

Where  a  plaintiff  commenced  an  action  against  the  defendant 
fior  money  which  he  had  paid  as  security,  to  whioh  the  defendant 
pleaded  the  Statute  of  Limitations :  Held,  that  the  statute  did  not 
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The  statute  may  be  pleaded(a)  to  indebitatus  assumpsit 
against  the  sheriff  for  the  money  leried  upon  a  fieri  facias ;  but 
if  case  were  brought,  for  not  bringing  the  money  into  Court  at 
fbe  return  of  the  writ,  per  quod  dammm  habet^  the  statute  would 
not  be  pleadable ;  for  in  the  one  form  the  action  is  founded  on 
the  contract,  but  in  the  other  it  is  grounded  on  a  specialty,  viz, 
the  record  of  the  judgment  of  the  Court. [2]    It  was  flaid(&)  to 

(a)  1  Mod.  24^  (6)  1  Mod.  »». 


commence  running,  until  the  plaintiff  paid  the  money  for  the  de- 
fendant    J%mnp8on  vs.  Stevens,  2  Nott.  8f  McC.  Rtp.  483. 

The  defendant  in  the  court  belo^,  assigned  to  the  plaintiff  below, 
part  of  the  amount  due  upon  a  bond  from  third  persons,  but  re- 
tained the  bond  in  his  own  hands,  and  afterwards  received  the  mo- 
ney^; an  actipn  on  the  case  was  brought ;  and  upon  the  plea  of 
the  Statute  of  Limitations,  it  was  Hdd^  that  the  Statute  did  not 
beg^n  to  run  until  the  money  was  receive^  by  the  assigQor.  Huh' 
bard  vs.  Prather  ^  Smiley,  i^In  Error,)  1  Bibb^s  Rep,  178. 

[2]  The  Statute  ef  Limitations  is  a  good  plea  to  an  action  of  debt 
brought  on  a  ludgment  in  Connecticut,  The  Judgments  of  courts 
of  other  states,  are  simple  contract  debts.  Hubbdl,  Survivor,  Sfc, 
vs.  Coudrey,  6  Johns,  Rep.  132.  Bissell  vs.  HaH  11  Johns,  Rep. 
168.     Pease  vs.  Howard,  14  Johns,  Rep.  479. 

But  in  the  case  of  Mitts  vs.  Duryee  (7  CrancVs  Rep.  481,  484.) 
Storv,  J.  who  delivered  the, Opinion  of  the*  Court,  Johnson,  J. 
dissenting,)  after  citing  the  constitutional  provision,  and  the  Act  of 
Congress,  of  26th  May,  1790,  ch.  1 1.  relative  to  the  faith  and  credit 
that  *^  shall  be  given  in  each  State  to  the  public  acts,  records  and 
''judicial  proceedings  of  every  other  State,"  end  to  the  mode  of 
*'  authenticating  such  records,  d2.c.  said ,  **  It  is  argued  that  this  act 
"provides  onl^ for  the  admission  of  such  records  at  evidence^  but 
<*  does  not  declare  ''  the  ^ect"  of  such  evidence  when  adnaitted, 
"  This  argument  cannot  be  supported.  The  act  declares  that  the 
'^  record  duly  authenticated  shall  have  such  faith  and  credit  as  it 
<*  has  in  the  State  court  from  whence  it  is  t'aken.  If  in  such  court 
"  it  has  the  faith  and  credit  of  evidence  of  the  highest  nature,  viz, 
*^  record  evidence^  it  must  have  the  same  faith  and  credit  in  every 
"  other  court.  Congress  have  therefore  declared  the  ^ect  of  the 
**  record  by  declaring  what  faith  and  credit  shall  be  given  to  it." — 
''  Were  the  construction  contended  for  by  the  plaintiff  in  Error  to 
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have  been  reeoked  that  the  fitattite  of  liimkatioiis  was  not  a 

^  prevail,  that  Jad^meots  of  the  glate  c^rts  ottght  to  he  consklered 

■  frimafaaie  eviiience  on\j.  this  claQse  in  the  constitatioB  would  he 

utterly  unimporti^t  and  illusory.  The  commoo  law  would  give 
such  judgment  precisely  the  same  effect.  It  is  manifest  however 
thdt  the  cottstitution  contemplated  a  power  in  Congress  to  (ire 
a  condotive*  effect  to  a«ofa  judgmeots.  And  we  otn  perceive  no 
rational  interpretation  of  the  act  of  Congress,  unless  it  declares 
a  judgment  conclusive  when  a  court  of  the  particular  State  where 
)t  is  rendered  would  pronounce  the  same  decision.** 

And  in  the  ease  of  Andrews  vs.  Montgomery  ^  Al  {19  Johns. 
Rep,  164.)  SnsNGER,  CtJ.(who  delivered  the  Opinionofthe  Cauri^') 
after  stating  the  decision  in  the  case  last  cited,  said ;  ^'  In  Borden 
"  VB.  ,Fitch^  this  court  did  not  believe,  that  the  decision  in  MUls 
^^  vs.  Duryee  was  intended  to  be  carried  so  far  as  to  preclude  tbe 
"  party  against  whom  it  was  rendered,  from  showing  that  such' 
"ju(%ment  was  fraudulently  obtained,or  that  the  state  court  had  not 
<*  jurisdiction  of  the  person  of  tbe  defendant.  With  these  qualifi- 
**  cations,  we  are  bound,  by  the  authority  of  that  case,  to  consider 
"ajudgiflent  fairly  and  regularly  obtained  in  another  state,  asfttU 
*'  and  conclusive  evidence  of  the  matter  adjudicated.  In  the  present 
"  case  we  are  bound  to  consider  tbe  judgment  set  forth  in  the  dec- 
laralion,  ft^  was  a  judgment  of  a  eowt  of  Common  Pkns  m  the  SteUe 
of  New^ormty^']  as  a  debt  of  record  due  from  the  defendants  to  the 
"  plaintiff.  IndepoiMiently  of  the  consideration,  that  a  decision  of 
"  ike  Supreme  Court  of  ike  United  Stot^Sy  is  entitled  to  the  highest 
"  respecty  in  all  case8>  a  decision  upon  provisioos  of  the  constitution, 
''  is  emphatically,  entitled  to  our  utmost  respect.  I  consider  that 
"  Court  as  paramount,  when  deciding  on  an  article  of  the  Con- 
*^  stitutioo,  and  an  act  of  Congress  passed  under  its  express  in- 
'<  junction;  and  whatever  might  be  my  individual  opraion,  I  should 
'^  feel  it  my  dut^  to  surrender  it  to  th^ir  controlling  authority.  I 
"  must,  however,  be  permitted  to  say,  that  the  opinion  expressed 
*^  by  Mr.  Justice  Sto&y,  comcided  entirely  with  my  private  opinion.'' 
"The  plaintiff  has  counted  upon  the  judgment  in  New-Jersey  ^  as 
*'  a  simple  contract ;  and  accofdingly  it  is  set  forth  as  a  promise  to 
"  pay  the  amount  adjudicated.  Now  it  is  Well  settled,  that  assumpsit 
"  cannot  be  supported,  when  there  has  been  an  express  contract 
"  under  seal  or  of  record."  *'  In  Pease  vs.  Howard,  (14  Johns.  Rep. 
*'  479.)  this  court  decided  that  a  judgment  in  a  Justices'  Court  was 
**  not  within  the  Statute  of  Limitations,  lijte  a  foreign  Judgment, 
''  ai^d  that  it  was  in  the  nature  of  a  specialty.  .  The  Judgment  re- 
*'  covered  in  New^Jersey  being  admitted  by  the  pleadings,  and 
'^  standing  totally  bnimpeached,  we  are  bound  to  consider  it  as 
"  fairly  and  justly  obtained,  as  establishing  a  debt  of  record  against 
"the  defendant .    It  is  not ,  therefore ,  merely  prima  facie  evidence 


II 
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(^  jitlions  on  CatUracts,  [ch.  4. 

good  plea  agaioet  an  attorney  that  brings  an  action  for  his  fees^ 
because  they  depend  upon  a  recetd  and  are  certain.  In  the  case 
of  Ruddy.  Bericmih€adf{a)  no  such  objection  was  made  to  the 
pka  in  an  action  of  aasunipsilr  by  an  attoi;pey ;  but  in  (Hwer  ▼• 
Thoma$,{b)  where  assumpsit  was  brought  for  fees  and  money 
expended,  and  labour  and  pains  in  proseeuting  divers  suits,  the 

(a)  Ctrth.  144-  (6)  Ler.  867. 


''of  a  debt  like  a  foreign  judgment,  but  absolute  aiid  decisiFe 
'* evidence  of  a  debt." 

Do  not  these  cases  virtaally  over*rule»  the  case  of  HuhheU  vs. 
Chntdrey,  (5  Johns.  Rep.  ^32.)  and  the  other  cases  which  were 
decided  on  the  same  principle  f 

In  an  action  of  debt  on  a  foreign  judgment,  the  declaration  stat- 
ing the  foundation  of  the  Judgment  to  be  a  .'specialty,  the  Statute 
of  Limitations  is  not  a  good  plea.  Richards,  Admr.j  Sfc.  vs.  Bick" 
/ey,  Admr.  13  Serg.  ^  R.  Rep,  395.  ^ 

^'  There  is  no  limit2ttlon»  by  statute,  to  an  action  of  debt  or  Scire 
*'faciaM  npon  a  judgment,  except  only  in  the  case  of  a  judgment  on 
'*  which  no  execution  has  been  taken  out ;  and  in  cases  of  £xecu« 
"  tors  and  Administrators,  upon  a  judgment  against  their  testator  or 
'*  intestate.  In  all  other  cases,  these  reinedies  are  led  as  at  the 
'*  common  law ;  and  at  common  law,  there -was  nothing  like  a 
<'  limitation  upon  them,  except  the  presumptipn  of  satisfaction^ 
**  arising  from  a  delay  to  proceed  upon  the  judgment  for  20  years, 
'*  which  might  be  repelled  by  circumstances*''  Randolphs  Ad- 
wUnisiratriz  vs.  Randolph^  3  Rand.  Rep.  493,  (per  Green,  J.  de- 
livering the  Opinion  of  the  Court) 
« 

A  recognizance  taken  to  the  State  Treasurer  in  a  criminal  pro- 
secution, is  not  within  the  Statute  of  Limitation.     Kingsbury , 

autte  Treasurer  vs.  Phips^  t  Rso€s  UfiP-  357. 

•  » 

Judgment  and  execution  levied  in  1765,  claim  barred  in  1815, 
by  time,  thougb  an  Injunction  to  stay  execution  had  issded.  Bur 
chanan^  Ezor.  S^c.  vs.  Rowland  4"  AiL  2  8ouik.  Rep.  721.    . 

The  Statute  of  Limitations  is  not  applicable  to  debts  by  decree, 
order,  or  award ;  nor  is  the  debt  barred  bv  the  time  the  debtor  re- 
mains in  custody  for  the  non-payment  of  the  debt.*  Mildred  vs. 
Rohinson^  19  Yes.  Rep.  586.  587. 

15 


CH.  4.j  Of  jictions  on  CmitractHi 

defendant  plead^  the  statute  of  %l  Jac.  L  of  Limkatioiis, 
whereupon  the  plainUff  demurred :  and  it  was  ai^ed  for  the 
plaintiff,  that  this  action  being  by  several  counts  or  declarations, 
whereof  one  only  wap  for  fees,  and  the  others  for  money  laid 
out,  and  labour  and  pains  in  the  prosecution,  the  statute  was 

DOt.pleadable  to  that  count  which  is  for  fees  only,  be* 
[  *84  ]      cause  it  arises  upon  matter  of  record,  *viz.  his  being 

attorney  of  record.  But  by  the  whole  court,'  viz, 
Trdby,  Npvile,  Powell,  and  Rokesby,  it  was  held,  that  the  stat- 
ute is  pleadable  to  the  count  for  fees ;  for  the  fees  are  hot 
of  record ;  and  a  vcase  was  dted  where  it«  was  so  adjuged 
within  two  years  before,  whereupon  judgment  was  given  for 
&e  defendant. 

So  in  the  case  of  the  assignment  of>  a  4ebt  by  the  commis- 
sioners of  banlopupts,'  tbe  assignment  being-  by  virtue  of  an  act 
of  parliament,  it  has  been  doubted  whether  the  debt  were  not 
taken  out  of  the  statute.  In  assurap8it,(a]  as  assignee  of  the 
commissioners  of  bankryipts  for  a  debt  due  by  contract  to  the 
bankrupt,  the  defenidant  pleaded  the  Statute  of  limitations,  and 
the  plaintiff  demurred;  at)d  it  was -argued,  that  the  statute  e?c- 
tends  not  to  this  case,  the  debt  being  assi^cd  by  virtue  of  an 
act  of  parliament,  and  said  to  have  been  so  adjudged ;  where- 
upon a  day  was  giv.en  to  show  that  record  :  but  there  is  no 
such  questioh  at  the  present  day ;  for  it  has  long  been  settled, 
that  when  the  time  of  limitation  once  begins  to  run,  nothing 
subsequent  Itops  it ;  although  Hoh,  Ch.  J.(fc)  is  reported  to 
have  held  otherwise,  being  of  opinion  that  an  administrator 
should  have  six  years  from  the  time  of  granting  the  administra- 
tion ;  but  the  current  of  sutliority  and  the  practice  is  the  other 
way. 

To  an  action(c)  by  the  assignee  of  the  commissioners  of  a 
bankrupt,  the  defendant  pleaded  "  non  assumpsit  infra  sex  an- 
nos  f'  and  the  plaintiff  replied  the  bankruptcy  and  assignment, 

(tf)  2  Ley.  Ilf6.  (6)  C«itk.  SW.  (c)  Str.  665.         • .     . , 


Of  j^eiieiis  an  Contracts.  [cH,  4. 


i« 


SRfl  thttl  the  cause  of  action  arose  wkhm  sif  years  before  the 
assignment.-  The  Courr,  on  demurrer,  held  the  replication  to 
be  ill,  beeause,  when  the  six  yeiirs  were  once  begun, 
the  statute  runs  over  afl  mesne  acts,  *s«cb  as  cover*  [  *85  ] 
ture,  and  infancy,  as  in  the  case  of  a  fine.  And  it 
would  be  to  defeat  tlie  statute,  as  to  sU  simple  contracts,  if  an 
assignment  at  the  end  of  fire  years  and  a  half  were  to  set  aU 
at  large  again. 

The  Sooth  Sea  Coapany(a)  (in  whom  the  estates  of  the 
late  directors  were  vested  by  act^f  parliament)  filed  a  biB  to 
wbifib  the  Statute  of  Limitations  was  pleaded ;  and  it  was  ar* 
gued,  that  the  plaintifis  claiming  by  matter  of  reo<ml,  the  debt 
was  taken  out  of  the  statute.  But  the  Lord  CbanceBor  held 
the  law  to  be  dear^  otherwise ;  for  that  the  South  Sea  Com- 
pany could  not  be  in  a  better  situation  than  Surman  was, 
against  whom,  as  the  defendant  might  have  pleaded  the  statute, 
60  might  be  also  dp.  against  the  Company^  who  stood  but  in 
SiHttian'e  piac^ :  and  he  likened  it  to  the- case  of  an  •  assignee 
under  a  commission  of  bankruptcy,  whp,  though  he  claims 
uiider  the  acts  concerning  bankrupts,  an^  also  by  virtue  of  the 
assignment,  which  is  under  the  great  seal,  yet,  as  he  stands  only 
in  the  place  of  the  bankrupt,  against  whom  the  statute  of  Jimi" 
tatioi^s  is  plea^aW,  so  is  he  (the  assignee)  liable  to  be  barred 
theroby. 

I 

But  where  the  whole  of  a  bond  has  been  paid  by  one  obligor^ 
•and^he  btings  assumpsit  against  his  co-obligor  for  contribution. 
It  is  doubtful  wheAer  the  Statutb  of  Limitations  would  be  a 
good  plea,  or  whether  such  action  would  not  be  allowed  the 
•flame  limitations  as  the  bond  itself.  [1] 

(a)  p.  W.  144.  ' 

p]  is  an  Action  of  Afisompsit  by  a  Surety  in  a  Bood,  who  has 
paid  a  part  of  the  debt,  against  the  priacipal,  the  Statute,  of  Limi- 
tations is  k  good  piea.  PenninHin  ^  Ah  vs.  Vinton'^  Al  Admrs. 
Sfc.  4  Mass.  Rep.  276. 


€H.  4«]  Of  nAcHons  an  CotUtaets. 

Loid  Keojroii  ..olMervad^   in   the  caibe  CUt  v.    iSEnpiji^a) 

which  was  by  Ae  exaeutor  of  one  obligor  againat  the 

[  "1^86  ]     *oo-ob1igor  for  coDtributioii,  that  he  had  oonaiderable 

doubta  whether  the  Statute  of  LimitatioDa  attached  on 

the  case.    Tkie  demand  arose  under  a  deed ;  and  there  had 

been  a  ease  i&  which  a  very  considerable  law  authority  had 

(a)  8  Eip.  leO. 

The  complainaDt  and  defendant  bad,  at  the  request  pf  Wfld^^ 
becpme  endorsers  of  a  set  of  B4|s  of  Exchange  which  he  drew  on 
a  mercantile  house  in  London  ;^i\ie  complatnant^  also  endorsed 
other  bills  to  a  considerable  amoant,  for  IVyU  ;  but  recaiiping  in- 
formation  that  the  bills  would  be  |irotested,  he  obtained  a  convey- 
ance to  himself,  of  the  whole  estate  of  Wyld,  in  trust  for  the  pay- 
ment of  his  debts.  The  bills  were  returned  protected,  and  pay- 
ment of  them  demanded  from  the  complainant ,  who  in  the  year 
1753,  (the  same  year  in  which  the  bills  were  drawn,  and  returned 
protested)  sold  the  whole  estate  on  six  months'  credit,  and  set  in- 
dastriously  about  the  collection  of  thd  debts.  He  discharged  the 
debts  due  from  Wpld,  in  the  order  of  prioi<ity  mentioned  in  the 
deed,  as  the  money  came  to  his  hands  and  as  he  oojold  spare  it 
from  his  own  estate.  The  whole  debts  were  paid  by  the  month 
of  October,  1 762.  '  It  then  appeared  that  his  payments  bad  exceed- 
ed his  receipts  and  left  him;  in  advance  for  WM,  to  a  large 
amoant ;  which  must  fall  on  the  bills  endorsed  by  tne  compUiinant 
and  4^fendantt  as  that  was  the  last  mentioned  debt  in  the  said 
deed.  The  trust  estate  was  not  closed  until  1766.  The  com- 
plainant being  much  perplexed  with  bosinesj  did  not  apply  to  the 
defendant  until  some  time  in  the  year  1766  ;  when  he  trananutled 
to  the  defendant  an  account  claiming  a  moiety  of  the  money  paid 
by  the  complainant  on  th^  bil)  endorsed  by  them  both,  with  inter- 
est from  October  y  1762.  Payment  was  refused;  and  this  suit  was 
instituted  in  1768.  The  defendant  pleaded  the  Act  of  Limita- 
tiont ;  and,  in  his  answer,  stated  that  he  did  not  recollect,  or. admit 
havii^  endorsed  the  bill ;  that  he  had  no  notice^ of  its  protest  or 
of  its  payment,  until  1 766  ;  and  that  he  knew  not  whether  the 
.  complainant  had,  or  had  not  expended  the  trust  estate  ;  or  wheth- 
er he  had  paid  any  part  of  the  bill.  It  appeared,  however,  from 
the  report  of  the  Commissioners  to  whom  the  accounts  were  re- 
ferred, that  the  bill  of  exchange  was  taken  up  by  the  complainant, 
and  his  own  bond  executed  for  the  amount  thereof,  in  November ^ 
1765,  Heldy  that  the  Act  of  Limitations' could  ^^  mot  he  consider* 
^^  ed  as  commencing  fi0  the  trust  was  ciosed^  which  was  in  i76S/ 
'^  and  in  1 768  the  suit  was  insHtuUd.^  Lomaz  vs.  Pe$idleton. 
3  CalPs  Rep,  538.  642. 


Of  Jiaions  m  Contraets.  [ch.  4. 

been  of  opimon,  that  such  a  debt  was  entitled  tothe  aame  Uoiir 
tatkm  as  the  deed  itself.  ^ 


AD  contracts(a)  are,  by  the  laws  of  England,  distiDgvisted 
into  agreements  by  ^cialty  and  agreements  by  parol ;  )o*  % 
there  a  third  class,  as  contracts  jn  writing.    If  they  be  mre|^  ^ 
written,  and  not  speciilties,  they  are  parol.    It  may  be  lad  ^ow 
as  a  rule,  that  paK)l  contraats  are  within  the  St^e  c^  losita- 
tions,  and  barred  after  six  year8,[l]  and  that  contrail  funded 


(a)  7  T.  R  850. 

J,  •,  ■ , 


[Ij  Vide,  iKo^  ^.  Executors  o/Ackerman,  2  PenrRep.  662. 
• 

When  money,  is  deposited  with  onfe  man  for  the  xuf^f  Jfi^oiher, 
the  cause  of  actions  accraes  to  him  who  iato  recei^j*  from  the 
time  of  the  deposit,  and  from  that  will  the  Act  /Limitations 
commeaca  running.  Buckner  vs.  Patterson^  Ldit^^^^  ^^'' 
234.   .Coomer  vs.  Little,  Cam.  df  Norw,  Rep.  '• 

Sed  vide,  Johnston  vs.  Humphrey's  Admr.  8fcJ^  Error,)  14 
Serg.  4"  U.  Rep.  394,  Contra. 

Where  a  promise  is  made  to  pay  a  debt,  the  statute  of  Limita- 
tions begins  to  rnn  from  the  time  of  the  promise:  and  so  even 
thoQgh  the  promi^  be  to  pay  on  a  future  cotingency ;  for  tha 
StatQte48  not  suspended  until  the  contin^^enc  happcbs.  Admrs. 
of  McDoweU  vs.  Ezors.  of  Goodwyn,  2  Re}  Const  C  8o.  Car. 
441.     ^  vide  Painter  vs.  8mith,  Ezor.  ^c.  f  Roo^s  Rep.  1 42.     ^ 

In  the  case  of  8weat  vs.  Arringtorh  Admr.  of  Armstrong,  {% 
Hay w.  Rep.  129,)  Johkston.  J.  who  lelitered  the  Opinion  of  the 
Court,  said  ;  "  In  1 783,Arm8trong  dew  the  pay  of  the  plamtift,  a 
"  soldier,  who  lived  (near  the  place  ^here  the  commissioners  sat,) 
••  for  ^re  or  mx  years  afterwards^^ni  never  made  apphcation  m  bis 
*•  Hfe  time.  I  am  of  opinion  the  MX  of  Limitations  bi  gan  to  run 
"  from  the  time  of  the  accruing  of  the  action,  aod  that  was  imme- 
"  diately  after  drawing  the  money." 

In  the  case  of  Bish&p  vs.  L»tt/«  (3  Gr««ni.  Rep.  405,)  which  was 
an  action  of  asmmpnt ;  the  plaintiff  being  in  possession  of  certom 
land  claimed  by  the  P^epscot  proprietors  for  whom  the  defendant 
assumed  to  act  as  agent,  paid  to  defendant  a  certaro  sum  of  money 


CH.  4.]  Of  AeiicM  on  Cmlracis. 

dh  specialties  jgre  not  within  the  statute.  [S]    The  first  part  ai 


atd  received  a  deed.    At  the  time  of  the  payment  the  plaintiff's 
ageU  expressed  his  fears  that  the  title  of  the  proprietors,  did  not 
ex'eid  so  hr  as  to  iociodo  the  land  occnpied  by  the  plaintff ;  hot 
thedtfendaot  aiSrmed  that  it  did,  and  said  that  if  the  deed  that  he 
f^teoout  to  give  to  the  plaintiff  sboald  not  convey  to  him  a  good 
^itle^relo,  he  would  make  it  good.     Upon  this  assarance  the 
•  tion^  was    paid,  and  a  deed  of  release  and  qo it-claim   was 
nadeothe  plaintiff.     Within  six  years  friorto  the  commenoe^ 
mentC  lie  ^intiff's  action,  but  moge  than  sis  years  after  the 
payme^  «f  flK  money  and  delivery  of  the  deed,  it  was  ascertain- 
ed thatbi  title  of  the  proprietors  did  not  extend  so  far,  as  to  cov- 
er the  pgrtiff 's  farm ;  and  he  thereupon  brought  bis  suit  to  recov- 
er back  ie])urchase  money  and  interest    The  defendant  pleaded 
the  genea  iggoe,  and  the  'StatvU  of  LimitatUnM,     It  was  Hdd, 
(Mellbjt,'^.  j.  delivering  the  Opinion  of  the  awW,)^that,  "  When 
"  the  dee%as  made  and  delivered  to  the  plaintiff  in  the  year 
'<  \Wbj  th^oprietors  had  no  title  to  the  land  therein  described. 
'  "  If  the  plaijiff  ever  bad  a  right  to  recover  back  the  consideration, 
"  he  had  onthen;  there  was  at  (hat  moment,  if  ever,  a  failure 
«  of  oonsiderioD."  * 

*•  It  was  ui^d  by  the  plaintiff's  counsel,  that  as  this  want  of 
''  title- was  not  ^covered  till  within  six  years,  the  Statute  is  no  bar  ; 
*'  that  it  did  nccommeoce  running  until  the  ^fliscovery  was  made. 
*'  Such  howeveig  not  the  law.  No  case  can  be  found  where  the 
"  Statute  has  b^Q  avoided  at  law  or  in  e()oity,  unless  on  the 
"  ground  of  fraq^leot  concealment  on  the  defendants  part.  First 
•«  Jifaw.  Turnpike  Wp.  vs.  Field,  3  Mass.  201,  was  a  case  of  such 
"concealment"  Wc  perceive  no  .principle of  law  which  can 
"  save  this  cause  Tmo  the  operatiop  of  the  Statute.*' 

A  verbal  contract  ^respecting  lands,  made  before  the  Statute  of 
Frauds,  is  vulid  and  fie  act  of  Limitations  begins  to  run  from  the 
breach  of  ths  contract  JMen  ^  Al  vs.  BedPs  Heirs^  3  JdarA. 
Sep.  {Ky.)  665.     OvettohY^.  Tracey^  14  Serg.  ^  It  JUp.  31 1. 

The  Statute  of  Limitatiofs  does  not  apply  totrnsts ;  but  an  ex* 
ecator  paying  more  money  tea  distributee  than  is  due  to  him,  cre- 
ates no  trust  in  such  distributee ;  he  hokis  in  his  own  right  and 
adversely  to  tbe  executor ;  aad  on  this  ground  the  operation  of 
the  Statute  cannot  be  evaded.  2Vcmer  ^  AL  Ezors.  vs.  DebeU, 
Ezor.  2  Marsh,  Rep.  (Ify.)  384. 

A  demand  which  is  barred  by  timo^  at  Law,  will  not  be  aided  in 


[2]  Vide  post. 


of  Adiom  on  Contracts.  [oh.  4. 

the  ndo  has  idantted  of  some  exceptions,  but  the  latter  part  of 


Eq«aty»  if  no  eir^aiDBtaDce  is  shewn  excosiog  the  nef^ect  aad  ]a% 
dies  of  the  complaiiiavt.  Mclhtpell  vs.  Heath* s  Exovm.  3  Marsh 
Rep.  (iff.)  «2S. 

*'  Uatil  the  cause  of  act  ton  accrued,  the  Statute  would  not  begiD 
"  to  r«a"  Ovartan  r».  Tracey^  14  Berg.  ^  R  Rep.  328,  (jper 
DtmcAN,  J.  deUneringthe  Opiniau  of  the  Court.)  8ame  pointy 
Mgmtgmumy  vs.  Oe^nm^z,  ^  Co.  12  Wheat  Rep.  129. 134. 

lo  the  case  of  GUuqow^s  Admr.  vs.  Porter  4M^(.^  ^^'  i 
Johns.  Rep.  109.)  which  were  actions  of  Debt  onBjplAs,  Chase, 
Ch.  1.  said ;  '*  The  Cow^  aie^of  opinion  that  the  Act  of  Limita- 
*^  tiona  does  not  begin  to  operate  until  the  expiration  of  the  time 
*'  limited  for  the  payment  of  the  money." 

The  Statnte  of  Limititions  does  not  begin  to  run  against  a  par* 
ty,  ofltil  bis  claim  accmts.  Scotfs  Exor.  vs.  Osborne's  Bocor.  t 
Munf.  Rep.  413^  4"  v*^  Thompson  vs.  Stevens,  2  Ifott  SfMcC, 
Rfip.  493.  If  vide  Chatdler  ^  Al  vs.  Chandler  ^AlA  PidcRep. 
78.    Shearmem  ^Al.  vs.  ilihfis,  Administratnx;  4  Pick  Rep.  283. 

Statates  of  Limitation,  only  take  place  from  the  time  when  the 
right  of  action  accrues ;  and  if  there  be  fraud  from  its  discovery. 
jSiies  vs.  Conoway  ^  A^  Ex'ors.  ^c.  5  Teates'  Rep.  109. 

Against  a  debt  due  on  condition,  prescription  does  not  begin  to 
rtin  until  the  condition  I's  accomplished.  Le  Changeur  vs.  Gra- 
tfier's  heirs,  2  Miart  Re^  (iV.  S.)  546. 

A  rweipt  or  acquittance  {^j^y  kind,  is  not  within  the  Statute 
of  Limitations ;  that  Statute  ^an  nev.er  operate  against  a  release 
or  acquittance,. because  so  mu4,  as  is  n#ntioned  in  a  release  er  a 
discharge,  is  an  extinguishmeat  tf  the  debt  or  demand  pro  tanto. 
Every  receipt  is  a  release  in  lliy,  qJ  extinguishes  a  debt  or  de- 
mand as  effectually  as  a  release  un^r  hand  and  seal.  Admr.  of 
Con^y  vs.  AUpen,  2  Bay's  Rep.  48k  433. 

Where  an  admims^trator  pays  a  d%bt  0  fuH,  npon  an  erroneous 
belief  that  the  estate  of  his  intestute  \s  solvent,  an  action  to 
recover  back  part  of  the  money  paid  .4oebn«t  accrue  until  the  in- 
solvency of  the  estate  is  ascertaineil  by  x  (ecree  of  insolvency 
and  order  of  distribution ;  and  conseqaentl;  tie  Statute  of  Limi- 
tations begins  to  ron  from  that  tme.  .  WiiNt^r^  ys.  JBraifiey,  3 
Piek.R^.%^1. 

B.  bequeathed  a  legacy  to  J.,  and  apftoiatelS.  his  executor, 


\ 
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it  has  been  unvarying ;  and  ^lthou|h  the  words  of  the  statute 


who  paid  the  legacy  to  J.,  and  took  his  ton^  on  the  25th  of 
April,  1797,  conditioned  to  refmd  the  legsct,  or  a  rateable  part 
thereof,  if  a  deficiency  of  assets  shoold  ictaally  happen,  after 
request  should  be  madcf ;  and  there  being  a  deficiency  of  assets, 
and  the  estate  overpaid  by  Et,  he  broight  an  action  on  the 
above  bond  on  the  24tb  of  February,  1816,  against  J.,  who  de^ 
fended  himself  qnder  the  Act  of  Limitations.  Held,  that  as  the 
cause  of  action  'first  accrued  in  1814,  wfata  the  deficiency  of  as- 
sets was  ascegtained,  the  Act  of  LimijtatioD)  was  no  bai>t.  Salts- 
hvry  vs.  Wtm*  Administrator^  6  Harr.  k  Johns.  Rip.  293. 

The  Act  of  Limitations  is  a  good  plea  to  a  suit  in  Equity,  brought 
to  recover  money  collected  by  an  attoroefr  for  the  plaintiff,  and 
not  accounted  for  by  him.  Kinney's  Sxors.  vH  McClttre^  1 
Band.  Rep.  284. 

Where  the  defendant  obtained  poss^on  of  divers  promissory 
notes  without  a  legal  transfer  from  the  onrner,  and  received  pay- 
meat  of  some  of  them  more  than  six  y^a's,  and  of  others  within 
six  years,  next  before  the  commencemeit  of  the  action.  It  was 
HeU^  that  he  was  liable  in  assumpsit^iot  the  sum*  received 
withm  the  six  years,  and  that  he  was  0top»ped  to  say  that  the 
notes  were  obtained  by  fraud,  and  so  ar  action  of  trover  would 
have  he«n  barred  by  the  Statute.  Lamb  Executor,  gfc.  vs.  Olark, 
5  Picker.  Rep.  193. 

The  Statute  of  Limitations  does  not  be^  to  run  against  a  p^ 
rol  guarantee  of  the  sufficiency  of  a  m*tgagc,*giyen  to  secure 
a  bond  payable  by  instalments,  and  of**e  solvency  of  the  mortga- 
gor, until  six  years  after  the  last  ^stalment  has  becooK  due. 
Overton  vs.  Tracey,  14  Setg.  ^  R^'  ^1- 

In  an  action  of  «M«mD«t«.  f^  oeg^'geoce,  want  of  skill,  and 
fraud,  in  the  performance  of  wr^'*he^defendant  pleaded  the  Sta- 
tute of  Limitations :  Held,  tb<  the  plaintiff  cannot  reply  a  fraud- 
ulent concealment  of  the  bai*c«»  o^***®  ^^^^  ^y  ^^^  defendant,  so 
that  the  plaintiff  did  not  di-^orer  the  fi-aud  until  within  six  years 
before  the  commencement^f  Ae  suit,  so  as  to  deprive  die  defend- 
ant of  the  protectiorof.he  Statnte.  Troup  vs.  Smithes  Exors. 
20  Johns.  Rep.  33.  8^  i^^^^  The  first  Massachusetts  Turn- 
pike Corporation  vu  fi^i  Al.  3  Mass.  Eep.  201.  207.  Cowtra 

In  the  case  of if^^^  ^s*  Andrus,  (6  Cow,  Rep.  226,)  which  was 
an  action  of  assiU^P^i^  ^^  ^  P^^^^  promise  of  indemnity,  the  defen- 
dant pleaded  1**?  »^»  assun^sit ;  2d,  non  assumpsit  infra 
sex  annos^  3d,  J?<^'<^  w<m  accrevU  infra  sex  aunos  ^  to  which 
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Jimit  to  six  years  all  actions  of  debt  for  arrearage  of  rent,  the 


2d  and  3d  pleas  the  plaintiff  replied,  assumpsit  Si'  necrevit,  in- 
Jira  sex  annos  ;  on  vrhich  is3ue  was  joined.  A  verdict  was  taken 
for  the  plaintiff  snhject  to  the  OpieioD  of  the  Coart;  and  Wood* 
woRTS,  J.  toko  dekvered  that  Opinion,  after  stating  the  pleadings^ 
said ;  *^  The  pleas  of  the  Statote  of  Limitationsjure  no  bar.  As  to 
*' the  plea  ofnon  acerevit,  it  .appears  from  th^wvidenee,  that  the 
**  gravamen,  npon  which  the  plaintiff  relies  to-  recover,  is  within 
"  six  years.  The  plea  of  non  assumpsit  infraifl^^nnos^  does 
'^  not  apply  to  the  case.  The  promise  was  maoSpore  than  six 
"  years  before  suit  brought ;  but  it  was  a  promise  to  indemnify 
*^  against  liabilities  on  the  bond  executed  by  tiie  sureties  of  Bealls. 
'^  The  Statute  did  not  begin  to  run  from  the  time  of  making  the 
^^ promise;  but  from  the  time, damages  were  sustained.  The 
"plea,  therefore,  was  bad  in  substance,  and  is  not  cnred  by  the 
^^repIiealioD.  The  issue  was  immaterial  and  interposes  no  obsta- 
'*  cle  in  the  plaintiff's  way.  .  If  the  issue  had  been  found  for  the  de- 
"fendant,  the  result  would  have  been  the  same.  In  that  case,  the 
"plaintiff  would  be  entitled  to  judgment  notwithstanding  the 
"  verdict" 

Where  a  note  was  endorsed  by  the  holders  to  a  Banlc  for  coUec* 
tion ;  whose  notary  negligently  omitted  to  charge  a  prior  endorser 
by  giving  notice  of  noto-payment ;  and  the  Bank  was  sued,  by  the 
holders,  for  the  neglect,  and  compelled  to  pay  damages,  and  there- 
upon brought  an  action  of  assumpsit  against  the  notary ;  Held^ 
that  the  cause  of  action  arose  immediately  on  the  omission  of  the 
notary ;  and  the  Bank  not  having  sued  till  mbre  than  six  years  af- 
ter, were  barred  by  the  Statute  of  Limitations.  And  this,  thongh 
the  former  suit,  and  recovery  against  the  Bank)  and  payment  of 
damages  by  the  Bank  to  the  holders,  were  all  within  six  years  be- 
fore the  commencement  of  the  suit  by  the  Bank  against  the  notary. 
The  President,  Sfc.  of  the  Bank  of  Utica^  V9,  Childs,  6  Cow. 
Rep.  238. 

If  money  be  received  as  a  deposit  for  a  special  purpose,  and  the 
party  who  receives  it,  instead  of  applying  it  to  that  purpose,  uses 
it,  he  cannot  setup  the  Act  of  Limitations  as  a  bar  to  the  recovery 
by  the  party  entitled  to  it  Johnston  vs.  Humphrey's  Admr.  Sfc, 
{In  Error,)  14  Serg.  Sf  IL  Rq>.  394. 

Where  A.  under  a  contract  to  deliver  Spring  wheat,  had  deliv- 
ered to  B.  Winter  wheat,  and  B.  having  sold  the  same  as  Spring 
wheat,  had  inconsequence  been  compelled,  after  a  suit  in  Scotland' 
which  lasted  many  vears,  to  pav  damages  to  the  vendee,  and  B. 
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construction  is,  that  the  rent,  to  be  witbin  tbe  statute,  must 


afterwards  brought  Aastrnpait  against  A.  for  breach  of  coBtract, 
alleging  as  speeial  damage,  the  damages  so  recovered  ;  Hdd,  that 
although  such  special  damage  had  occurred  vvithin  six  years  before 
the  commencement  of  the  action  by  B.  against  A.,  yet  that  (he 
breach  of  contract,  which  io  Aasumpsit^  was  the  gist  of  the  action^ 
having  occurred'  Mi  become  known  to  B.  more  than  six  years  be- 
fore that  period.  A? might  properly  plead,  actio  non  accrevit  in" 
fra  sex  anj^^  Battle^  Sf  AL  vs.  Faulktur  ^  AL  3  Bamew* 
Sf  Aid.  Rex 


A  promissory  note  is  aaade  more  than  six  years  ago,  and  depos- 
ited with  a  banker,  to  be  delivered,  to  the  payee>  on  his  producing 
a  certain  other  note  cancelled.  'J^he  cause  of  action  to  tbe  payee 
on  the  first  note,  accrues  on  bis  receiving  ji  from  tbe  banker,  and 
is  not  barred  either  by  tbe  lapse  of  six  years  from  the  <tate»  or  by 
the  bankruptcy  and  certificate  of  tbe  maker,  wbiob  intervene  be- 
tween tbe  date  of  the  note,  and  its  delivery,  by  the  banker  to  the 
payee.    Savage  vs.  Aldren^  2  Stark,  Rep,  206. 

In  the  case'  of  Montgomery  vs.  Hernandez  ^  Co.  (In  Error^ 
12  Wheat  Rep.  129.  134,)  the  plaintiff  in  Error  was  sued  in  the 
Court  below,  as  surety  for  the  Marshal  of  the  District  of  Louisia- 
na, who,  by  order  of  the-District  Court  had  sold  a  vessel  and  car- 
go, libelled  by  tbe  defendants  in  Error,  which  vessel  and  cargo,  or 
the  proceeds  'thereof,  were  by  the  fiiNd  decree  of  tbe  Court  of 
Admiralty,  ordered  to  be  restored  to  the  ItbeHanCs.  Tbe  decree 
wasappeailed  to  the  Supreme  Court  of,  the  United  States  and 
there  affirmed ;  but  the  Marshal  had  failed  to  pay  over  part  of 
the  proceeds.  TamaLe,  J.  in  delivering  the  Opinion  of  the 
Couri^  said ;  '*  It  is  perfecitly  clear  that  Hernandez  &  Co.  had  no 
^<  right  to  demand  of  the  Marshal  the  proceeds  of  the  sales,  or  to 
^^sueforthe  recovery  thereof,  until  after  the  affirmance  in  this 
''  Court.  The  right  of  action  was  suspended,  daring  the  pen- 
«  dency  of  the  appeal  in  this  Court ;  and  during  such  suspension 
«'  the  Statute  of  Limitations  did  not  run  against  him."  f  vide 
Hernandez  Sf  Al  vs.  Montgomery,  2  Mart.  Rep.  {N.  &)  '422. 

.  The  Statute  of  Limitations  is  a  good  defence  to  an  action  by  a 
landlord  for  rent  against  one  who  had  once  been  his  tenant  from 
year  to  year,  but  who  had  not,  within  the  last  six  years,  occupied 
tbe  premises,  paid  rent,  or  done  any  act  from  which  a  tenancy 
could  be  inferred,  although  the  tenancy  had  not  been  determined 
by  a  notice  to  quit.  Leigh  ^  Wife  v§.  TTiorntont  1  Bamew,  ^ 
Aid.  Rep.  625. 

In  the  case  o{]SIurray\  Admr.  ^c.  vs.  The  East  India  Compa^ 
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have  been  reseired  on  a  parol  demise ;  for  if  by  indenture,  it  is 
a  bontract  on  a  specialty,  and  excepted.  [3] 

jtv,  (5  Bam  Sf.  Aid.  Rep.  204,)  Abbott,  Cb.  J.  dtUvering  the 
Opinion  of  the  Court j  said  ;  **  Wow,  iodepeadeDtly  of  atttbority, 
«*  #e  think  that  it  cannot  be  said,  that  j^  cause  of  action  exists, 
<«  unless  there  be  also  a  person  in  existenoe  capable  of  sning.  And 
'*fve  think  great  deference  is  due  to  the  Opinion  deliyered  by  the 
^  lodges  on  this  point  ie  Cary  vs.  Stephenson^ 

No  debt  accrues  on  a  bill  payable  after  sigi:|(^  uDtit  it  is  present- 
ed  for  payment.  Therefore,  the  Statute  of  LiMi^ons  is  no  bar 
to  snch  a  note,  unless  it  has  been  presented  for  ^HiBDt  six  years 
before  the  action  was  commenced.  Holmes  ^^Kerrison,  2 
Taunt  Rep.  323. 

A.'  sold  B.  a  tract  of  land  on  tbe  $th  N.ov.  1811,  and  took  frofn 
him  in  payment  therefor,  a  bond  given  by  H.  to  C^,  of  which  B. 
was  then  the  holder^  without  endorsement  to.^r  from  B.,  nnder 
this  special  agpreement ;  tliat  if  A.  should  sue  JI.  in  a  $hort  ttm^^ 
and  if  H.  failed  to  pay,  B. .  would  then  pay  it.  A.  brought  suit 
against  U.  in  Septembei),  1812,  tried  it  in  October,  1815,  and  fail- 
ed to  recover :  and  in  October,  1816,  he  sued,  B.  and  declared, 
\/^  Atat,  for  the  price  of  the  land  sold,  and  secondly,  upon  the  special 
agreement.  Held^  npon  the  pleas  of  the  Statute  of  Limitations, 
and  non  assttmpsit^  rhat  A.  could  not  recover  upon  either  count ; 
for  the  Statute  of  Limitations  began  to  run  from  the  making  of 
the  contract  as  laid  in  tbe  first  count ;  and  the  laches  of  the  plain- 
tiff  in  not  bringing  suit  against  H.  for  ten  montlis  discharged  B. 
upon  the  special  agreement  set  forth  in  the  second.  Murray  vs. 
LBmithjlHawk'8Rep.4\., 

By  the  articles  of  a  co-partnership,  the  acting  partner  was  to 
collect  whatever  debts  might  be  due  at  tbe  termination  of  the 
partnership,  and  account  for  the  same  as  he  received  them,  or  as 
often  as  the  other  partners  should  require.  The  partnership  wjis 
dissolved  on  the  4th  August,  1774,  except  as  to  such  matters  as 
necessarily  related  to  the  settlement  of  their  accounts,  the  collect- 
ing of  their  debts,  and  closing  of  their  affairs.  The  books,  d&c. 
were  left  with  the  acting  partner,  who  in  April,  1777,  exhibited  a 
balance  sheet  shewing  the  then  situation  of  the  affairs  of  the  con- 
cern; and  in  July,  1777,  made  a  payment  in  part  to  the  other 
partners,  who  being  British  subjects,  were  shortly  afterwards  obli- 
ged to  leave  the  state.     In  1800  a  bill  was  filed  against  the  exec- 


[8]  Vide  post. 
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The  plaintifF(a)  counted  upon  a  lease  by  indenture  for  t\vcnty 

(a)  Hot  109. 


utors  of  the  acting  partner,  and  the' defendants  pleaded  the  Statute 
of  Limitations.  But  the  plea  was  over-ruled  with  costs.  Taylor, 
Oliief  Justice,  delivering  the  Opinion  of  the  Courtj  said;  ''The 
*^  statement  furnished  by  Kennon,  [the  acting  partner^]  was  to 
'^  shew  from  timeA|ft|iaie  the  progress  be  was  making ;  the  moneys 
*^  were  received  9lhQ  in  the  character  of  a  trustee,  liable  to  pay 
**  what  he  recguujr^hen  bis  copartners  should  require  it ;  and  it 
"  was  only  wldflKy  did  require  it  .and  he  refused  it,  that  the  6du- 
^*  ciary  charaHF  was  put  an  end  to.*'  MacNair  vs.  Kennon^s 
Ezora.  3  Murph.  Rep.  139.  145. 


r 


'  Plaintiff  employed  defendant  in  1808,  to  lay  out  money  for  him 
in  the  purchase  of  an  annuity,  and  discovered  in  February,  1814, 
that  the  security  provided  by  the  defend  aint  was  void  within  the 
defendant's  own  knowledge  at  the  time  of  the  purchase.  In  Jan- 
uary ^  1890,  plaintiff  sued  defendant  in  assumpsit  for  breach  of  an 
implied  contract  to  provide  good  security  :  Heldy  that  the  action 
proceeding  on  the  contract  and  not  on  the  fraud,  the  Statute  of 
Tiimitations  was  a  goodt)ar.  Brown  vs.  Howard,  %Brod.  SrBing, 
Rep.  73. 

« 

In  cases  of  implied  trusts  iu  relation  to  personal  property,  or  to 
the  rents  and  profits  of  real  estate,  where  persons  claiming  in  their, 
own  right  are  turned  into  Trustees  by  implication,  the  right  of  ac- 
tion in  equity,  will  b^ considered  as  barred  in  six  years,  in  analogy 
to  the  limitations  of  similar  actions  at  law.  Hawley  Sf  AL  vs.  Cra- 
mer^Al.  {In  Equity^  4tk  Circuity)  4  Cow.  Rep.  718. 

I 

There  is  no  analogy  between  a  trust  account  and  a  common  ac- 
count ;  no  analogy,  in  cases  of  trust,  to  the  Statute  of  Limitations. 
The  Attorney  General  vs.  T'he  BrcTter's  Company^  1  Meriv,  Rep. 
496.  497. 

If  goods  are  consigned  to  a  fax:tor  for  sale  on  commission,  the 
law  will  raise  a  contract  to  account  for  such  as  are  sold,  to  pay 
over  the  proceeds,  and  to  re-deliver  tbe  residue  unsold,  on  demand. 
And  an  action  does  not  lie  against  him  for  not  accounting,  till  afler 
a  demand  made  of  an  account.  Therefore  the  Statute  of  Limita- 
tions runs  only  from  the  time  of  a  demand  made.  Afler  a  reason- 
able time  elapsed,  a  jury  might  presume  that  the  consignor  had 
made  a  demand,  and  that  tbe  factor  had  accounted^  and  it  seemSf 
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years,  rendering  rent :  and  in  debt  for  the  arrearages  of  the  rent, 


that  14  years  wonld  be  a  suffigipnt  time  for  such  presumption,  if 
it  were  not  rebatted  by  circumstances.     Topham  vs.  Braddick^  1 
Taunt  Rep.  672. 


[S]  In  the  case  of  Pease  vs.  Howard^  (14  Johns.  Rep,  479.)  it  was 
decided  that  a  judgment  in  a  Justice's  Court  is  not  within  the 
Statute  of  Limitations,  like  a  foreign  judgment.: Van  Ness,  J.  who 
delivered  the  Opinion  of  the  Courts  said  ;  '*  Whether  a  Justice's 
*'  Court  is  strictly  a  court  of  record,  it  is  not  materi^^determine  in 
*'  this  case ;  for  if  it  be  not,  it  is  settled,  that  a  ju^^mt  rendered 
"  in  it  is  conclusive  evidence  of  a  de4)t,  and  the  mlRs  of  such  a 
"judgment,  while  it  remains  in  force,  cannot  be  overhaled  or  con- 
"  tro  verted  iq  an  original  suit  at  law,  or  in  Equity;  and  it  is  as 
"  final,  as  to  the  subject  matter  of  it,  iq  all  intents  and  purposes, 
*'*•  as  a  judgment  in  this  Court.  A  foreign  Judgment  being  prima 
"yaa'e  evidence  of  the  debt  only,  has  been  considered  as  of  no 
^'higher  nature  than  a  simple  contract,  and  a  necessary  con se- 
*'  quence  of  this  is  that  the  Statute  of  Limitations  may  be  plead- 
*"*"  ed  to  it.  But  a  judgment  in  a  Justice's  Cpnrt  is  of  a  higher  oa- 
'^  ture  than  a  foreign  judgment^  because  its  merits  cannot  be  con- 
'^  troverted  in  a  suit  founded  upon  it."  ^^  A  Justice's  judgment  is 
^*  a  debt  of  a  higher  nature  than  a  simple  contract  debt,  and  is  as 
'^  much  a  specialty  as  a  judgment  obtained  in  this  Court,  which, 
'^  clearly,  is  not  barred  by  the  Statute  of  Limitations.  Neither 
*'  is  a  debt  of  this  description  within  the  words  of  the  statute ;  and 
^<  every  Statute  of  Limitations,  being  ip  restraint  of  right,  must 
*^  be  construed  strictly.  It  is  not  a  bar  to  every  action  of  de.bt, 
*'^  but  only  to  those  brought  for  arrearages  of  rent,  or  founded  upon 
^*  any  contract,  without  specialty.  It  has  been  held  that  debt  on  an 
"  Indenture  reserving  rent,  is  not  wjthin  the.Statute,  notwithatand- 
*'  ing  the  generality  of  its  terms  (^Saund.  38. ;)  and  the  settled  con< 
''structioo  of  the  Statute  is,  that  it  applies  sdely  to  actions  of 
'*  debt  founded  upon  contracts  in  fact,  as  distinguished  from  those 
"  arising  by  construction  of  law.  •  Now,  in  this  case  the  action  is  not 
"  founded  upon  a  contract  in  fact.  It  has  been  held  that  debt  jipon 
"  a  recovery  in  trover  or  trespass  in  the  County  Court  or  Court  Bar- 
*'  on,  and  in  various  other  inferior  tribunals  in  England  is  not  found- 
*'  ed  upon  any  contract  in  fact  between  the  parties,  and,  therefore, 
"  not  barred  by  the  Statute.  (2  Saund.  64,  65,  ^c.  in  notes  and  cases 
*'  there  cited.)  Such,  too,  is  the  case  of  ai^  action  of  debt  founded 
"  upon  a  Statute  ;  for  which  this  reason  is  given,  that  a  Statute  is 
a  specialty.  (1  Saund.  36,  37.  in  notes.)"  4^  vide  Andrews  vs.  Mont' 
gomery,  19  Johns.  Rep,  165. 

In  the  case  of  Bullard  vs.  Bell,  (1  Masons'  Rep,  243.  288,  289.) 
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it  appeared  that  the  arrearages  of  rent,  for  which  the  action  was 

it  was  HM^  That  aBank  oote  payable  to  W.  PiU,  or  bearer,  is  in 
effect  payable  to  the  bearer;  and,  as  betweeo  any  bonafida  holder 
and  the  Baok,  such  holder  is  to  bexleemed  the  bearer,  to  whom  the 
Bank  b  originally  liable.     A  fortiori^  the  holder  may  maintain  a 
suit  against  a  Stockholder  upon  default  of  payment  of  such  note 
under  the  provisions  of  the  Baok  Charter  making  the  St6ckholders 
personally  liable  for  such  note  in  case  it  is  dbbononred.     The 
Statute  of  Limitations  of  New-Hampshire  (which  is,  in  this  respect, 
a  transcript  of  the^Statute  21  Jac  I.  cA.  16.  dois  not  apply  as  a  bar 
to  an  action  ^y|[ebt  upon  such  statutable  proTision,  for  it  is  not 
founded  up^lnly  contract  or  lending  without  specialty.    Btory,  J. 
in  delivering^he  Opinion  of  the  Courts  said ;  '<  Nothing  can  be 
"  clearer  than  that  this  is  not  a  case  of  lending ;  and  it  would  be 
"  rery  artificial  reasoning  to  consider  it  a  case  of  contract ;    it  is 
"  certainly  not  a  case  of  express  contract ;  and  the  most  that  can, 
"  by  the  utmost  straining,  be  asserted^  is,  that  it  is  a  ease  arising 
**  qutui  ex  conireuiiu.     It  is  in  truth,  however,  a  mere  legal  liability, 
''  created  ^y  Statute,  which  may  furnish  the  foundation  or  consid- 
**  eration  of  a  contract  express  or  implied^but  is^ot  itself  a  contract*' 
"  In  the  present  case  the  plaintiff  h^s  not  declared  on  any  contract, 
"nor  has  the  law  necessarily  created  one;  and,  therefore,  in  this 
"  view,  the  plea  cannot  on  principle  be  supported.     But  if  it  were 
<'  otherwise  the  Statute  of  Limitations  applies  only  to  contracts,  not 
"  grounded  on  a  specialty.     Now  the  present  action  is  founded  on 
"  a  Statute,  which  the  law  deems  for  this  purpose  a  specialty ;  and 
'^  for  this  reason  also  the  plea  is  bad.     If  the  case  were  rew,  there- 
"  fore,  we  should  have  no  difficulty  in  over-ruling  the  plea ;  but  the 
"point  has  been  directly  decided  by  authorities,  which  cannot  now 
<*  be  controverted.     {Jones  va.  Pope,  1  8aund.R.  S7.     Hodsden 
vs.  Harridgey  2  Sound,  A  61.  66.    Com.  Dig,  Temps.  (G.  16.) 
Talory  vs.  Jackson,  €ro.  Car. -613.)" 

In  a  suit  for  the  balance  due  on  a  Bond  payable  in  1776;  the 
last  payment  that  had  been  made  was  in  1774^  the  obligor  died 
some  time  in  the  year  1782 ;  and  his  executors,  (against  whom  the 
suit  i/ras  brought)  qualified  in  the  same  year.  The  Court  said ; 
'^  We  are  of  opinion  that  the  plaii^tiff  is  barred  by  the  act  of 
"1716,  referred  to,  [North  Carolina]  more  than  seven  years  hav- 
"ing  elapsed  from  the  death  of  the  debtor  before  this  suit  was 
"  brought."  Exors.  of  Dry  vs.  Exors,  of  Roper,  Cam.  ^  Norto, 
Rep.  51 1,  312.  But  see  Ogden,  Adtnr.  ^c,  vs.  Blackledge,  Exorst 
^c.  2  CrancVs  Rxp.  272,  Cohtra  ;  It  was  there  decided  diat,  the 
ninth  section  of  the  act  ef  Assembly  of  North  Carolina,  passed  in 
1716,  which  directs  that,  unless  the  creditors  of  deceased  persons 
shall  make  their  claim  within  7  years  after  the  death  of  the  debtor 
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brought,  were  due  six  years  and  more  before  the  action  brought. 

they  shall  be  barred,  ^as  repealed  by  tbe  act  of  1789,  c.  23,  not- 
wi'thstandiDg  the  act  of  1799,  which  declares  the  contrary.  A  leg^s- 
latare  cannot  detlare  what  the  law  wa5,  hot  what  it  shall  he. 

A  delay  of  twenty  years  to  demand  .  the  money,  or  bring  a  suit 
upon  a  contract  under  seal,  will  raise  a  presumption  of  payment ;  bat 
this  may  be'repeAud  by  ehewing  that  the  covenantee  died  after 
the  money  fell  dne,  leaving  the  contract  in  the  haiard9  of  his  attor- 
ney, who  di4not  deliver  it  to  the  administrators,  or  place  it  within 
their  control,  till  a  number  of  years  after  the  covenantee's  death,  it 
not  appearing  that  they  had  any  knowledge  of  the  contract  at  Uie 
time  of  making  out  the  inventory  of  their  intestates'  estate.  Jack' 
son  ez  dem.  Marvin  8f  Al  vs.  Hotchhiss,  6  Cowen^a  Rep.  401. 


[3]  An  action  for  rent  reserved  by  indenture  of  iease  is  not 
wsthifl  the  Statute  of  Limitations.  Bailey  vs.  Jaduoti,  16  Johns. 
Rep,  210.  Pease  vs.  Htmard,  \  A  Johns,  Rep,  480.  Kane  rs.  Bliood^ 
gdod^AL  7  Johns.  Ch.  Rep.  11^. 

But  where  more  than  twenty  years,  before  t^e  commencement 
of  the  action,  have  elapsed  since  the  last  quarter'^  rent  became 
due,  payment  of  the  rent  wiH  be  presumed.  Bat  as  tbe  presump- 
tion of  payment  is  not  a  legal  bar,  it  may  be  repelled  by  circum-- 
stances.     Bailey  vs.  Jackson,  16  Johns.  Rep.  2  It). 

To  induce  the  presumption  of  payment  from  the  age  of  a  bond, 
20  years  must  have  elapsed  exclusive  of  the  period  of  the  plain-- 
tiff's  disability.     Dunlop  Sf  Co.  vs.  Bail,  2  Cranch.  Rep.  180. 

<*  There  is  no  legal  bar  by  force  of  the  Statute  of  Limitations 
'*  to  a  legacy..  It  cannot  be  pleaded,  but  still  the  Court,  justly 
'*  averse  to  giving  countenance  to  very  stale  demands,  adopts  the 
'^  provisions  of  the  statute  as  a^ide  in  the  exercise  of  itsdiscre- 
*'  tioo."  Arden's  Ez*ors.  vs.  Ex'ors,  of  J.  Arden^  1  Johns.  Chi  Rep. 
314.  (per  Kekt,  Cb.)  SdmepAnt^  Decouche  Sf  Al.  vs.  Savetier 
SfM.Z  Johns.  Ch.  Rep.  190.     Durdon  Ex' or.  vs.  Gaskill,.2  Yeates' 

In  the  case  of  Wardt^.  Reeder,  (2  Harr.  Sc  MeHen.  Rep.  154.) 
The  Court  said,  *'  The  recovery  of  a  legacy,  lor  a  further  reason, 
^^  cannot  be  barred,  because  it  may  be  stopped  until  debts  be  paid, 
"  and  it  would  be  tracertain  when  an  action  could  be  commeBced." 

But  hi  the  case  of  Kane  vs.  Bloodgood  Sf  Al.  (7  Johns,  Ch.  Rep. 
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The  Lord  Richardson  was  of  opinion  that  judgment  should 
be  given   against  the  plaintiff,  because  the  statute 

[*87]  *extcnd8to  debts  for  arrearages  of  rent  expressly; 
but  afterwards  changed  that  opinion,  and  agreed  with 

the  other  judges  of  the  Common  Pleas,  Hutton,  Harvey,  and 

» 

118.)  Kent,  Gb.  after  citing  the  case  of  Brereton  vs.  Gamulj  (2 
Atk.  240.)  said,  '*  This  casf  very  clearly  shews^that,  where  there 
'^  is  a  legal  anAiia)  equitable  remedy,  in  respect  to  the  same  sub« 
*'  ject  mattJplEe  latter  is  under  the  control  of  the  same  statute 
**  bar  with  tK  former."  ^  Vide  Smithy  Sfc.  vs.  Carney  if  Alios^  1 
Ldtt.  Rep.  297,  {Sanu  paint.) 

^'  It  isageneral  rule  in  the  books,  that  there  is  no  statute  of  Km- 
*'  itationsto  a  charge  upon  an  estate."*  Kane  vs.  Bloodgood  Sf  AL 
7  Joins,  Ch.  Rep,  116.  {per  Kent,  Cfa.) 

• 

Payment  of  a  bond  will  not  be  presumed  from  lapse  oC  time  ' 
alone  within  a  shorter  period  than  twenty  yeajs.     But  where  the 
demand  is  a  stale  one,  the  plaintiff  will  be  held  to  strict  proof  of 
the  amount  of  damages  which  he  is  entitled  to  recover.     CoUle  vs. 

Payne,  3  Day*s  Rep.  289. 

« 

A  debtor  executes  a  warrant  of  attorney  to  his  creditor  to  con- 
fess judgment  for  the  balance  of  an  account  as  stated  between 
them.  The  warrant  of  attorney  is  not  a  specialty  which  takes  the 
case  out  of  the  Statute  of  Limitations.  Clarke,  Ex*or,  8fc.  vs.  Figes^ 
2  Stark.  Rep,  207. 

» 

An  action  was  brought  against  the  administrators  of  a  surety  on 
a  bond  given  by  a  collector  of  taxes,  conditioned  for  the  faithful 
performance  of  his  duty  as  such  collector  \  It  was  stated  in  the 
pleadings  that  the  Court  of  Probate  bad  limited  a  time  for  all 
claims  of  debt  against  the  estate  of  the  deceased' surety,  to  be  ex- 
hibited to  the  administrators;  and  that  before  the  expiralion  of 
that  term  the  collector  had  failed  to  settle  with  the  treasurer, 
though  there  had  been  no  proceedings  against  the  Selecimen^  or 
Inhabitants  of  the  town,  for  the  recovery  of  any  of  the  taxes  which 
the  collector  had  failed  to  settle  and  collect,  till  after  the  expira- 
tion of  the  ferm  limited  by  the  Court  of  Probate  for  the  settlement 
of  the  surety's  estate.  On  demurrer,  it  was  Held^  '^  That  the  fail- 
^^  ure  of  the  Cdlectar  to  pay  the  taxes  to  the  Treaeurer^  was  a 
'*  breach  of  tbe  condition  of  the  bond  ;  and  the  plaintiffs  having 
^'  neglected  to  exhibit  their  claim,  according  to  the  order  of  the 
"  Court  of  Probate,  they  were  by  law  barred  and  foreclosed  of  any 
"  recovery  on  said  bond."  Randal,  Src.  vs.  York  ^*  Al.  Adm'rs,  ^r, 
Kirb.  Rep.  314. 
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Veberloii,  Aat  ibis  action  of  debt)  being  upon  a  lease,  by  ioden- 
tiire^  is  not  limited  to  a»y  time  by  tiie  statute,  but  is  out  of  it,  and 
standi  b^  lAXHigkt  as  before  ttie  making  of  this  statute.  T!ie 
words  are,  '^  AH  actions  of  debt  grounded  upon  any  leading  or 
contract  without  specialty,  all  actions  of  debt  for  arrearages  of 
rent,''  Sue.  and  this  is  an  action  upon  a  coatraet  by  specialty,  4 
H.  VI.  c.  31.  he  ought  to  declare  upon  the  indenture^  and  it  is  a 
contract,  viz.  a  lease  :  and  there  is  cause  of  using  the  indenture 
every  hsdfyear;  and  it  ivas  resembled  to  the  case  upon  the 
Statute  of  S2  H.  VIII.  of  Limitation.  <^  ren^-cfaarge,  which  is 
founded  upon  a  de^d,  or  a  reservation  upon  a  fee-simple  by  deed^ 
is  not  within  the  gitatute  of  Limitations.*  And  nothing  in  this 
statute  was  intended  to  be  limited  whldi  was  founded. upoft  a 
deed.  And  the  words  ^^debt  for  arrearages  of  rent,"  aie  aup^ 
plied  and  satisfied  by  the  arrearages  of  rent  upon  a  demise  with- 
out a  deed«  And  as  to  the  objection,  that4he  proof  of  payment 
oiiglft  be  wanting,  when  the  action  is  brought  so  long  after  Ike 
reill  became  due,  that  might  be  objected  to  debt  on  an  obliga- 
tion) where  the  day  of  payment  is  for  a  long  time  pasttl] 

[l]  In  the  case  o^WiUiams^Exots,  vs.  The  May  or  ^  ffc.ofAmnap- 
oHmj  (6  Harr..^  Johns.  Rep.  529.).  4>o  appeal  uom  a  decree  of 
the  CpuBt  of  Chancery  ;  it  appeared  that  WilUams,  in  1785,  leas- 
ed from  The  Mayor,  ^c,  a.lot  of  groand  for  99  years,  renlBwable 
forever  at  a  fixed  rent,  and  covenanted  in  the  lease  to  pay  the 
rent.'  He  entered  upon  the  property  apd  paid  the  rent  until 
1 803.  The  lease  was  not  legally  acknowledged  or  recorded.  Id 
181?,  The  Mayor,  ^c.  brought  an  action  of  covenant  at  law 
against  WilUame,  to  recover  the  rent,  «nd  failed,  because  of 
the  defeclive  eJiecutton  and  acknowledgment  of  th^ease.  IFt7- 
Uams^  and  those  clatnt^ing  qnder  him,  remained  in  uodisturbied 
possession  of  the  property.  Id  1815,  The  May  or ,  Sfc.  filed  their 
biH  in  Chancery  against  WHUiams,  to  compel  him  to  account  for 
the  rents  from  IhGS,  and  to  accept  a  new  lease  formally  execute 
ed.  WUliaaM  afterwards  died,  and  the  suit  was  revived  against 
his  executors.  Heldt  that  the  CQroplainants  were  entitled  to  re- 
cover the  rents,  with  interest,  and  that  neither  the  ju^^ment  at 
law,  nor  the  Statute  of  Limitations,  could  afifect  their  claim. 
But  that  the  executors  of  WiUiams,  were  not  bound  to  ac- 
cept a  new  lease.  And  the  decree  of  the  Chancetxor  was  af- 
firmed bvthe  Court  of  Appeals. 

17 
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So  where  debt(a)  was  brought  on  the  Statute  of  Tithe89(i)fot 
carrying  away  the  corn>  the  tithes  not  being  set  out,  20  Jac.  I. 
and  21  Jac*  I.  and  so  on^^mtil  the  11  C.  I.  the  defendant  plead- 
ed  for  the  last  three  years  non  debet,  and  for  the  residue,  the 

Statute  of  Limitations.  And  hereupon  the  plaintiff  de- 
[  "^SS  ]     murred ;  and  the  record  ^being  read,  all  the  Court 

held  that  the  statute  does  not  extend  to  this  action. 

Nor  to  debt(c)  for  an  escape  of  one  in  execution ;  because 
the  words  of  the  statute  are,  that  all  actions  of  debt  grounded 
upon  any  lending  or  contract. without  specialty,  all  actions  of 
debt  for  arrearages  of  rent  shall  be  brought  within  nix  years. 
Anddiis  action  of  debt  is  not  within  tlie  statute  for  two  reasons ; 
first,  because  the  action  is  not  founded  upon  any  lending  or 
GODtraet,  therefore  not  limited -or  restrained  by  the  statute;  and, 
eeeondly,  that  the  action  of  debt  on  an  escape  is  founded  on  a 
fllpecialty,  namely,  upon  Statute  Law,  and  so  out  of  the  Statute 
of  LiBiiitatioQS.[l]  For  at  Common  Law(d)  no  action  of  debt 
lay  against  a  gaoler  for  an  escape  out  of  execution.  *  Tbe  statute 
1  Rich.  c.  12.  gave  to  creditors  an  action  of  debt  against  the 
warden  of  d)e  Fleet  upon  an  escape  out  of  execution ;  and  the 
statute,  by  construction,  extends  to  all  otlier  gaolers  and  sherifis ; 
and  so  the  statute  is  a  specialty  upon  which  the  aiction  is  found- 
ed, and  it  is  therefore  clearly  Qut  of  the  words  and  intention  of 
the  Statute  of  Limitations. 

It  was  said  by  BuU^r,  J.(e)  that  this  action  of  debt  depends 
upon  two  vtty  oM  statutes,  which  never  have  nor  can  be  con- 
strued literally ;  the  first  of  which  is  Westminster  2.  which  is 
entitled,  '^  The  masters'  remedy  against'  tbeir  sen^ants  or  ac- 
comptants.''    If  we  were  to  stop  here,  this  case  would  not  come 

(a)  Giro.  Car.  618.  *    (6;  2  Ed,  VL  c.  IS. 

(e)  1  Saand.  86.  (d)  2  Imt.  882.  («)  2  T.  R.  182. 

[1]  **  An  action  grounded  upon  a  statute,  cannot  be  barred ; 
such  as  debt  for  an  escape,  &c."  (Per  Curiam.)  Ward  vs.  Reed- 
er,  2  Harr,  if  McHtn.  JB».  154.  Ballard  vs,  BeU,  1  Mason'i  Rep- 
989. 
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within  it :  but  then  it  enacts,  '^  Let  the  sheriff  take  heed  that  he 
donot suffer  him  (the  prisoner)  to  go*out  of  prison ;  and  if  be 
doy  and  be  thereof  convict,  he  shall  be  answerable  to 
his  master  of  *the  damages  done  to  hiifi  by  such  his  [  *S9  ] 
servant,  according  as  it  may  be  found  by  the  country, 
and  «haU  have  bis  recovery  by  writ  of  dcbt.^'  This  statute  there- 
fore enacts,  that  the  creditor  shaU  recover  against  the  gaoler 
those  damages  which  he  has  suffered  by  his  servant :  and  this 
statute,  by  a  iiberal  construction,  has  been  held  to  extend  to  all 
cases.  The  next  is  the  statute  of  1  Rich.  I.  c.  12.  which,  in 
express  terms,  ipentions  only  the  warden  of  the  fleet :  but  that 
also,  by  construction,  has  been  extended  to*  all  gaolers.  The 
sense  of  these  statutes  is,  that  the  party  who  suffers  by  the  es- 
cape, shall  have  the  same  remedy  against  the  gaoler  which  he 
had  against  the  debtor. 

But  to  an  action  pn  the  case  against  the  sheriff  for  an  escape, 
the  statute  of  limitations  may  be  pleaded ;  because  the  action 
lays  at  common  la\v,  and  is  not  dependent  on  any  specialty, 
but  the  escape,  which  is  a  naked  matter  of  fact.  Per  Bidler, 
3Aa)  The  distinction  between  an  action  of  debt  and  on  the 
case  is  this ;  at  common  law,  an  action  on  the  case  only  lay 
against  the  sheriff  or  gaoler  for  an  escape,  in  which  case  the 
creditor  might  recover  damages  for  the  officer's  misconduct ; 
but  st'dl  he  tad  a  right  to  recover  the  debt  against  the  original 
debtor.  But  the  statutes  gave  an  action  of  debt  against  the  she- 
riff or  gaoler  to  recover  at  once  the  sum  for  which  the  prisoner 
was  charged  in  execution.  Now  these  being  affirmative  stat- 
utes, did  not  take  away  the  common  law  remedy,  so  that  the 
creditor  has  his  election ;  but  if  he  adopt  the  latter,  he  must  re- 
cover the  whole  sum. 

.  *Debt  was  brought  on  an  award  :(6)  (hedeclara-     [*90] 
tion  stated,  that  there .  were  divers  controversies  be- 
tween plaintiff  and  defendant '  concerning  certain  moneys  dug, 

(a)  2  T.  I^.  1».  (6)  2  Sannd.  64. 
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&c. ;  and  for  quieting  thofee  cdnlrovcrsies,  on  such  a  day  they 
submitted  themselves  to  the  award  of  two  arbitrators ;  and  if 
they  should  not  agree  by  a  certain  day,  then  to  the  jimptn^e  of 
an  umpire,  to  be  chosen  by  tlie  arbitrators,  so  as  the  umpirage 
should  be  under  the  hand  and  seal  of  the  umpire  before  a  <3e^ 
ttin  day.  It  then  averred,  Aat  the  arbitrators  made  no  awasd, 
but  diose  one  W.  who,  within  the  time,  made  an  umpirage  un- 
der his  hand  and  seal,  and  awarded  the  defendant  to  pay  15L 
for  ffhWtk  the  ac^ttB  was  brought.  Plea,  the  statute  of  limita- 
tions, to  which  the  {daintUf  demurred. 

And  it  was  argued  for  the  plaintiff,  first,  that  this  was  a  spe- 
eMty,  for  the  umpire  had  made  his  umpirage  in  writing  under 
his  baild  and  seal ;  and  that  notwithstanding  a  man  cannot  wage 
his  law  against  a  specialty,  but  may  wage  his  law  against  an 
award  in  writing  under  hand  and  sea^  unless  the  submission 
were  by  speciaky  under  the  hand  and  se^  of  the  party  who 
submits  to  such  -an  award,  and  that  this  was  iu)t  suoh  a  speci*- 
alty  as  nliould  oust  the^party  of  his  law,  ye(  it  was  a  good  spe- 
cialty to  pt*event.the  limitation  of  the  action  gpon  it  to  six  years, 
oh  account  oi  the  notoriety  of  the  things  being  in  writing,  and 
in  hand  and  seal. 

Sdly.  It  was  argued ^  secondly,  that  admitting  ihete  was  bo 
specialty,  yet  die  action  of  debt  on  an  award  was  not  limited  by 

the  statute;  for  the  words  being,  ^^all  actions  of  debt 
[  *^91  ]     grounded  upon  any  lending  or  contract  without  *spe- 

cialty,''  &c. ;  therefore,  all  actions  of  debt  without 
spebialty  generally,  are  net  limited,  but  only  those  without  spe- 
cialty, grounded  on  a  lending  or  contract ;  and  that  this  ateCion 
of  debt  was  not  founded  upon  any  lendin^v  ^^^  therefore  not 
limited,  though  it  be  without  specialty.  That  all  actions  of  debt 
al^  Tdunded  upon  a  contract  raised  either  in  fact,  or  by  con- 
struction of  law :  and  if  the  statute  meant  to  limit  all  actioa»  of 
debt  generally,  Vrif bout  specialty,  the  words  ^'  grounded  upon 
any  lending  or  contract^'  would  be  superfluous ;  but  that  the 
statute  intends  to  restrain  and  Kmit  those  actions  only  which 
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were  founded  upon  any  lending  or  contract  in  fact,  as  appears 
by  the  nOf&s  :  and  die  vrord  lending  explains  the  word  con- 
tract to  be  pf  the  same  nature.  That  in  the  present  case,  the 
Action  of  debt  was  not  founded  upon  any  lending  or  contract, 
but  was  a  debt  tx  quoH  cmumdUf  according  to  the  civilians,  for 
wbioh  iM  law  giTes  avi  action  of  debt,  although  there  is  no  eon- 
trad  between  the  parties. 

Kelynge,  Ch.  J,  principally  for  the  first  point ;  Twisden  prin- 
cipdiy  for  the  second ;  and  the  other  judges  *for  both  points, 
!resolV0d  for  the  ptaintifTs  that  the  action  was  not  within  the  sta- 
tute of  liflBitations.  " 

.  To  an  aiBtien  of  debt  brought  by  an  executor  against  a  she- 
n%  to  recover  mobey  levied  on  a  fim  facias^  under  an  execu- 
tion sued  out  by  the  testator,  the  defendant  canoot  plead  the 
statute  of  fitmtations. 

The  plaintiff(tf )  declared,  that  his  testator  recov^ecl  a  judg- 
^  mant  in  the  common  pleas,  upon  which  he  sued  out ' 
a  fieri  faaag^  which  he  delivered  to  the  defendant,  [  ^92  ] 
beii%  sherifT  of  Lincohi ;  and  thereupon  the  sheriff 
retamed  j^rt  Jeei ;  but  ^at  he  had  not  paid  the  money  to  the 
pla&ntifi;  ptfr  quiod  actio  nccrmt^  Sfc.  The  defendant  pleaded  the 
statute  rff  limitations,  to^tHrhich  the  plaintiff  demurred.  And  the 
question  was,  whether  this  action  was  baldly  gvounded  on  the 
centmct,  or  wheibe<r  it  had  a  foundatiott  on  matter  of  record? 
And  the  cttee  Was  held  not  to-  be  within  the  statute,  because  Ae 
action  Wias  brought  against  the  defendant  as  an  cfficer  who  act- 
ed by  virtue  of  an  execution,  in  which  case  the  faiw  did  ci^ate 
no  conttact ;  Md  th«t  thete  was  a  wrong  done,  tot  whleh  flie 
plaintiff  had  taken  a  proper  remedy,  and  therefore  should  not 
be  barred  by  this  statute. 

In  another  report(fc)  the  action  is  said  to  be  upon  the  case 

(a)  2  Mod.  a2.  (ft)  1  Mod.  im. 


«  • 
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against  the  sheriii^  for  that  he  levied  such  a  dum  of  moDAy  upon 
a  fieri  facias,  at  the  suit  of  the  plaintiff,  and  did  not  bring  the 
money  into  court  at  the  day  of  the  return  of  the  writ,  per  quod, 
Sfc.  And  by  the  court — If  the  fieri  facias  had  been  returned 
then,  the  action  wouid  have  been  grounded  upon  the  record, 
and  it  is  the*8heriff^8  fault  that  thn  writ'  i^  not  returned;  but, 
however,  the  judgment  in  this  court  is  the  foundation  of  the 
action. 

From  which  'cases  it  will  be  collected,  t\iat  wheresoever  the 
debt  is  founded  on  a  specialty,  it  is  not  within  the  8tatute.[l] 
Other  exceptions  have  been  taken,  as  in  cases  where  the  debt 
has  arisen  out  of  any  lending(a)  or  contract  in  fact,  although 

without  specialty,  and  in  those  actions  that  rarely  oc- 
[  *93  ]      cur.    Therefore  debt  for  a  copyhdd  •finc(*)  has  been 

adjudged  not  to  be  within  the  statute,  becauee  there 
is  no  lending,  or  contract  in  fact.  Nor  upon  the  writ  de  rationr 
mbUe  parte  bonoruni,  because  a  case  that  seldoni  happens. 

In  the  common  plea8,(6)'  upon  non  detinet  pleaded  to  such  a 
writ,  it  was  found  that  the  plaintiff  was  entitled  to  this  action 
many  years  before  the  statute  21  Jac.  h  arid  that  he  had  not 
brought  his  action  within  the  time  limitied.  Upon  the  special 
verdict,  the  case  being  argued,  was  adjudged  foi;  the  plaintiff: 
because  this  action  is  an  original  writ  in  tlie  register,  and  is  not 
mentioned  in  Xhe  act.  And  though  the  issue  is' non  detinOj  it  is 
not  an  action  of  detinue,  for  a  writ  of  detinue  lies  not  for  money, 
unless  it  be  in  bags ;  but  ratumabili  parte  bonorum  lies  for  mo- 
ney in  pecuniis  numeratis.  Another  action  lies  not  before  the 
delfts  are  paid :  and  th&  account  was,  that  thereby  it  might  be 
known  for  what  it  should  be.  brought ;  and  that,  in  many  cases, 
requires  longer  time  than  the  statute  gives. 

Another  reason  was,  that  the  statute  was  not  made  to  ex- 

(a)  1  SaiiAd.  86.    lb.  M.  (6)  1  Ley.  278.  (e)  Hvtt  109. 


[1]  Vide  Page  86,  note  [2]. 
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« 

tend  ta  those  cases  which  seldotn  or  never  happes,  as  this  case 
is ;  but  to  those  which  frequently  happen.  AIso^  the  statote 
tolls  the  comBM>n  law,  and  should  not  be  extended  to  equity.  [1] 

Mr.  Seijeapt  Williams,  in  his  edition  of  Saunders,  vol.  2. 
67.  (9.)  observes,  This  writ  lies  where  the  wife,  after  the  death 
of  her  husband,  cannot  have  tlie  third  part  of  her  husband's 
goods,  after  payment  of  debts  and  funeral  expenses, 
and  then  she  may  have  this  writ  against  the  ^^ecu-  [  ^"94  ] 
tors  pf  her  husband.  And  it  seems  by  the  statute  of 
magim  ehartOy  c.  18.  th^t  this  was  the  common  law  of  the  realm 
at  that  time:  ahd  it  appears  by  6lanvil,that  it  was  the  common 
law  in  his  time,  that  after  payment  of  debts,  the  goods  were  di- 
vided into  three  parts ;  one  pari  to  the  wife,  another  part  to  the 
sons  and  daughters,  and  the 'third  part  to  the  executors;  and 
the  sons  and  daughters  are  also  entitled  to  have  the  like  writ 
against  the  executors,  \xi  case  their  third  part  is  withhdd. 

A  debt  barred  by  the  statute  of  limitations(a)  cannot  be  set 
o&[l]    And  if  it  be  pleaded  in  bar  of  the  action,  t|ie  plaintiff 

(a)  Sin.  1231.    BuH.  N.  P.  190.    Selw.  N<7.  IS9. 
■ 

£]  j  The  Statute  of  Limitations  does  not  in  terms  apply  to  Chan- 
cery cases,  but  the  Chancery  courts  will  never  interfere  when  by 
lapse  of  time  the  law  Judge  would  not  hold  jurisdiction.  Frame  vs. 
Kenny's  Hein,  ^  Ex'ors,  2  Marsh.  Rep.  (A'y.j  145.  Elmendorfvs. 
Taylor  ^M,  10  Wheat.  Rep.  152.  Marquis  of  Cholmandety  vs. 
Lard  Clinton^  2  Jao.  ^  Walk,  Rep.  19S.  ^  Vide  Denuirest  ^  Ux.  vs. 
Wynkoop  ^  Al.  3  Johns.  Ch.  Rep.  129. 

[1]  Bat  this  doctrine  seems  to  be  limited  to  the  case  of  a  dis- 
tinct and  separate  demand  unconnected  with  transactions  upon 
which  the  plaintiff's  claim  is  founded,  for 

i 

In  the  case  of  Temf«  Adm'rs.  vs.  Souihall's  Ex' or.  3  Bibb's  Rep. 
460.  (I»  Ertor.)  where  the  defendant  in  error,  who  was  plaintiff 
below,  objected  the  Statute  of  Limitations  to  the  set-off  of  the 
plaintiffs  in  error,  (defendants  below.)  Ousley,  J.  who  delivered 
the  Opinion  of  the  Omri  of  Appeals,  said,  *^  If  then  we  are  correct 
**  in  this  position,  it  .furnishes  an  answer  to  the  defendants'  [in  JBr- 
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rnxf  wfiy  the  (^ute;  cor  if  it  be  pven  in  eyidence  uodeor  a  nO' 
tiee  of  aet^ol^  h  may  be  objected  to  at  the  trieL 


«<  rof  ]  objectioD  that  the  plaintiffs'  [in  Error]  right  to  relief  is  bar- 
^*  red  by  the  Statute  of  Limitations :  for  whatever  migbt  be  the 
«  efiect  of  the  Statute  if  no  connection  existed  between  the  two 
«(  demands,  it  is  clear  as  that  of  the  plaintiffs'  [in  Error']  by  its  pe- 
'*  cnliar  connection  with  the  defendants*  [in  Errory]  and  the 
*^  agreement  of  the  parties,  operates  an  extiogttiabaient,  the  ata- 
**  iute  cannot  be  bronght  to  bear  upon  it." 

'^  It  is  well  settled,  thai  to  a  plea  of  set-off,  the  plaintiff  may 
**  reply  the  Statute  of  Limitations."    Bonks  va-  Cpyie^  2  Moif^. 

Beg^(ky.)B64.(per  BoYLE,Cb.  h  delivering  the  Opinion  of  the  Cqi»*<.) 
^  Fide  (same  point,)  GUchrisi  vs.  WillitimBj  3  Ibid.  235.  237. 

« 

4  matter  that  is  barred  by  the  Statute  of  Limitations,  eannol  be 
set  up  aa  a  discount.  Mg4den  vs.*  Madden  ^  %  Bqiy  0>fut,  C.  So. 
Car,  36^ 

The  Statute  of  Limitations  of  the  couiHry  where  the  remtdy  is 
sought,  and  not  of  the  country  where  the  Contract  was  made,  is  the 
rule.     Graves  vs.  Chraves'  Elx^or.  %  Bibb's,  ttep,  207. 

• 

In  an  aotion  of  Afsumpsit^  brought  in  this  state,  the  defendant 
may  set-off  demands  against  the  plaintiff,  arising  when  both  par- 
ties resided  in  the*stata  of  O^nnectieutj  and  which,  if  sued  for  there, 
would  be  barred  by  the  Statute  of  Limitations  id  that  state,  pro- 
vided six  years  have  not  elapsed  sinoe  the  plaintiff  came  ihto  this 
state.  Courts  in  this  state  in  actions  on  foreign  contracts,  are  not 
governed  by  the  Statutes  of  Limitations  in  other  states,  where 
such  contracts  were  made.     RugglesYs.  Keeler^  3  Johns,  Rep.  263. 

• 

The  Statute  of  Lifbitatioos  of  another  slate  is  no  defence  to  an 
action  brought  in  this  state  [Connecticut],  on  a  contract  entered 
into  in  that  other  state,  by  parties  residing  there  at  the  time. 
Medbury  vs.  Hopkins ^  3  Conned.  Rqp.  472. ^  Atwater*s  AdmW.  vs. 
Townsendf  A  Ibid,  iT , 

In  the  case  of  Bushnelt  va.  Brown'^  h^irs,  (4  Mart.  Hep.  A'.>6'. 
499,  $00.)  the  plaintiff  in  the  appeal  insisted  in  the  court  below 
that  the  land  sold  lo  hiui  was  deficient  in  qaantit}«  and  he  claiaf^ed 
an  order  of  survey  ^*  to  establish  the  defipiencif  to  the  legal  ex- 
teat."  The  order  was  refused,  whereupon  the  plaintiff  took  a  bill  of 
exceptions  and  appealed  to  tbe  Suprepae  Covifri ;  and  Martiv,  J.  in 
delivering  the  OpinionoftheSupreme  Court  ^  said;  '*  The  order  of  sur- 
*^  vey  was  refused  because  the  plaintiff  suffered  one  year  to  elapse 
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ft  \Yafi  a  qucst?6n  formeiiy,  whether  the  statute  extended  to 
mariners' W9ge8 : — [2] 


''  mthout  complaiotDg  of  this  aafidency."  [Thi$  it  A«  time  Hmdi* 
tdfor  briTiging  suit  for  any  drfect  or  d^fideney  in  ^  thii^  m^d, 
Vide  Civil  Code  of  Louisiana,  Tit.  7.  ch.  6.  sect.  3.  §1.  Art.  2612.1  . 
**  We  think  the  District  Judge  erred.  It  is  rrue  the  plaintiff 
**  eoald  not  h«ive  been  heard  on  a  suit  agnitist  Itk  veiv^ors ;  but  it 
*^  does  not  follow  that  he  could  not  u«e  as.  a  shield  what  be  no 
**  longer  could  use  as  a  weapon.  Qua  temporalia  sunt  ad  agendanty 
**  perpetua  sunt  ad excipiendum.** 

[2]  The  Statute  of  LimitalioDS  of  Massathusetts  (wbich  ihs  C6 
tbis  point  is  a  transcript  of  the  statute  21  Jac,  I.  c  16.)  applies  tw- 
]y  to  suits  at  common  law  ior  mariner's  wages,  and  not  to  suits  in 
the  admiralty.  Brown  vs  Jones,  2  Gallis.  Rep.  477.  (In  this  case 
Stort,  J.  who  delivered  the  Opinion  of  the  Circuit  Courts  said ; 
(page  481.)  ^  It  is  not  a  Uttle  reiparkahle,  that  the  Act  of  Con^ 
*''  gross  regulating  suits  for  mariner's  wages  in  the  admiraity,  ooq* 
"  tains  no  limitation  as  to  the  time,  within  which  such  suits  shall 
"  be  brought.  And  as  the  admiralty  and  maritime  jurisdiction  is 
*'  exclusively  confided  to  the  cotirts  of  the  Untied  States^  it  wovAd 
"  be  very  difficult  to  maintain,  that  a  Statute  of  Limitations  of  a 
"  state  could  proprio  vigore,  apply  to  suits  on  the  admiralty  si(|a 
**^  of  these  courts.  The  provision  in  the  24th  section  ofthe  Judi- 
**  ci^l  Act  [24  Sipt.  1789,  ch.  20.]  extends  only  to  trials  tU  Comh 
**  mon  LatD  ;  and  in  no  other  cases  can  state  regulations  ok  limitsl* 
*'  tions  govern  the  Courts  of  the  United  States^  unless  they  fall  with* 
'*  in  the  principles  of  universal  law,  which  direct  and  limit  th^  ap» 
**  plication  of  the  hx  loci.*^ 

The  Statute  of  Limitations  of  a  StaU  is  no  bar  to  a  suit  on  tk^ 
admiralty  side  of  the  Courts  of  the  UniUd  Slates.  Wilhrd  fr  Ux. 
AdmW.  vs.  Dorr  J  3  Mason's  Rep^  91.  93. 

1*he  Statute  of  Anne,  (4  An.  ch.  XS.  §17.)  limiting  suits  in  tlitk 
admiralty  for  seaman's  wages  to  six  years,  is  not  a  bar  to  such  snita 
tn  the  Courts  of  the  United  States.     Ihid. 

But,  Courts  of  Admiralty  will  not  entcitain  stiits  upon  stble  Je*^ 
ttands.  Twelve  years'  delay,  if  unexplained,  will  afiect  a  dennakd 
withthe  character  of  staleness.  WiUatd  i,  Ux,  MMr.  Sfo.  vs.  Dtf^ 
9  JVass.  Rep.  IbM.     i^  P^de  Same  Case^  IM.  96. 

18 
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To  a  libel  irt  the  admiralty(a)  by  dieBeameo  agaiii$t  the  own^ 
ers  for  wages,  the  defendants  pleaded  the  statute  of  limitation^ 
viz.  that  it  appeared  by  the  libel  that  no  suit  was  prosecuted 
for  this  matter  within  six  years ;  whereas  they  should  have 
pleaded  directly,  that  no  suit  had  been  brought  within  six  years 
after  the  cause  of  Action  accrued ;  and  if  the  statute  had  been 
rightly  pleaded  it  would  have  been  a  good  bar :  for,  per  Holt, 
Ch.  J.  Though  the  statute  doth  not  extend  to  causes  maritime, 
spiritual,  'or  equitable,  but  only  to  duties  at  common  law,  yet 

mariners^  wage^  are  a  duty  at  common  law,  and  if 
[  *95  ]     sued  ^for  at  common  law,  the  statute  would  have 

been  a  good  bar. 

And  upon  a  motion  for  a(6)  prohibition  to  the  admiraKy, 
suggesting  a  contract  at  land,  and  a  suit  for  wages  thereon  by 
ibt  mariners  against  the  owners,  upon  an  outward-bound  voy- 
age, and  that  he  had  pleaded  the  statute  of  limitations  in  that 
court,  which  plea  was  rejected  for  that  the  statute  did  not  ex- 
tend to  causes  maritime,  &c.  And  it  was  insisted  for  the  prohi- 
bition, that  the  common  law  bad  a  proper  jurisdiction  for  mari- 
ners^ wages,  and  that  the  suit  might  be  as  well  brought  for  such 
wages  in  the  courts  of  common  law  as  the  admiralty;  so  that 
the  admiralty  had  at  -most  but  a  concurrent  jurisdiction  in  this 
case  with  the  courts  of  common  law,  and  that  only  by  indul- 
gence of  law,  which  ought  not  to  be  extended  so  far  as  to  suffer 
them  to  proceed  in  tlie  admiralty  otherwise  than  they  might  at 
common  law.  » 

But  the  statute  of  4  Anne,  c.  16.  s.  17.  enacts,  that  "all  suits 
and  actions  in  the  court  of  admiralty  for  seamen's  wages,  sbell 
be  commenced  and  sued  within  six  years  next  after  the  cause 
of  such  suits  or  actions  shall  accrue,  and  not  after."[!] 

(tf>  8  Sdk.  227.  (6>  8  Sdk.  226. 


[1.  Vide  Note  (B.)  in  the  Appendix  ;  where  decisions  apon  lo- 
cal and  special  Acts  of  Limitations  of  the  several  states,  as  distin- 
guished from^  Ac  general  Acts  of  Limitations,  are  collected  and  ar- 
ranged.    ^ 


*CHAP.  V.'  [*96] 

()f  JlttioM  on  Torts. 

ff 

ACTIONS  on  the  case  for  torts,  other  than  slander,  must 
be  brought  within  six  years  of  the  cause  of  action  accruing  :[1] 


[1]  An  action  on  the  case  was  brought  ioj  a  deceit,  the  defend- 
ant pleaded  not  guilty  within  six  years  ;  and  the  plea  held  good. 
Ootkondt  vs.  ThompsoHj  20  Johns.  Rep.  278. 

Even  though  the  plaintiff  did  not  discover  the  fraud,  until  toithr 
in  SIX  years  prior  to  the  bringing'  of  the  suit  Ibid.  Troup  vs. 
8mtk^8  Ex'ors.  *  20  Ihid.  45.  48.  ^  Vide  HamUoii,  Executrix, 
^c.  vs.  Shepperd,  Admr.  ^c,  3  Murph.  Rep.  115. 

An  action  on  the  case  was  brought  against  the  defendant  for 
neglect  of  duty  as  a  Deputy  Sheriff,  in  not  returning  an  execution 
in  favefor  of  the  plaintiff  arniost  S.  C.,  and  for  not  paying  over  the 
money  collected  thereon.  The  Court  said ;  **  The  cause  of  action 
'*  (if  any  exists)  did  not  accrue  against  the  officer  till  demand ;  and 
^  as  the  record  shows  the  demand  to  have  been  made  within  six 
'*  years,  and  not  before,  the  plea  of  the  Statute  of  Limitations  can- 
"  not  avail  the  defendant"  Hutchinson  vs.  Parkhurstj  (/it  £r- 
n^r,)  1  AiL  Rep.  262. 

In  Bree  vs.  Holbachj  (Doug.  Rep.  656.^  Lord  Mansfield  said ; 
'^  There  may  be  cases  too,  which  fraud  will  take  out  of  the  Statute 
"of  Limitations." 

If  a  grantor  be  liable  on  the  ground  of  a  fraud  in  pretending  to 
have  right  when  be  had  none,  the  Statute  of  Limitations  is  a  bar 
in  6ve  years,  (and  nqt  twenty  years)  after  the  fraud  is  discovered. 
Lewis,  Executrix,  ifc.  vs.  Stafford^  4  Bibh's  Rep.  321.  (In  Equity.) 

In  an  action  on  the  case  to  recover  damages  for  a  fraud  in  the 
sale  of  a  land  warrant;  Plea,  Statute  of  Limitations ;  Replication ; 
Fraud  not  discovered  until  within  three  years,  6lc.  Held,ih9t  the 
caose  of  action  accrued  when  the  fraud  was  committed,  and  three 
years  having  elapsed  from  that  time  before  suit  brought,  the  plain- 
tiff was  barred  ;  not  being  within  any  of  the  savings  of  the  statute. 
Jgsmiftaw,  Executrixj  ^c.  vs.  Shepperd^  Admr.  Sfc.  3  Murph. 
Rep,  115. 
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actions  for  words,  witkin  two  years  after  the  words  spoken. 

In  the  case  of  Mussi  vs.  LarfWj  thf  younger^  (2  Brown^s 
Refi.  56.)  it  was  Held^  that  if  the  jury  believed  there  had  been  a 
fraud  practised,  tbe  Statute  of  Limitations  began  to  operate  only 
from  the  tune  of  its  discovery.  ^  Vide  Homer  vs.  Fish  Sf  At 
1  Pick.  Rep.  435.  Welles,  Ex" or,  8fc.  vs.  Fish  4-  Al  3  Rid. 
74.    Brown  vs.  Howofd^  2  Brod,  ^  Bingh,  Rep,  73. 

In  the  case  of  Y^nmg  vs.  WiUiamson,  ( 1  Har,  ^  McHen.  Rep. 
145.)  which  was  a  suit  in  replevin  for  a  negro,  the  defendant  plead- 
ed non  cy^t  it^ra  tree  annosy  and  judgment  was  given  in  his 
favour. 

•      «  * 

In  an  action  of  replevin  for  a  negro«  the  defi^ndant  pleiaded  ac' 
Ho  non  acerevit  infra  ires  annos  ;  it  appeared  that  there  was  a 
^.  consent  that  the  defendant's  grantor  should  use  the  negro  ;  the 
Cpnrt  jiield  that  t^e  statute  did  not  run,  and  gave  judgment  for  thp 
plaintiff  Ifard  vs^  Ruder,  {tn  Error.)  2  Harr.  ^  McUen. 
Rep.  145. 

But  IB  the  case  of  Ratrie  vs.  Sanders,  (^  Har.  if  Johnt.  Rep- 
327.)  where  the  defendant  was  in  possession  of,  and  hpldiog  a 
sl^ve  for  the  space  of  throe  y^ars  antecedent  tq  the  iostitatioq  of 
an  action  of  replQvin  against  biip  for  the  slav.e.; — Held;  that  tbe 
gtatuti^.of  Limitations  was  a  bar  to  the  plaintiff's  r^CQvefy,  not^ 
nithstanding  the  property  in  the  slave  had  been  in  the  plaintiff^ 
ailid  ti^e  sjave  yras  by  him  loaned  for  an  indcfioite  tioie  to/.  5., 
who,  during  tb^t  loan,  sold  the  slave  to  the  defendant ;  and  al- 
though the  suit  was  brought  within  three  years  from  tbe  time  the 
plaintiff  knew  of  such  sale. 

In  replevin  for  a  negro^  where  tbe  Act  qf  Limitations  was  relied 
on,  the  plaintiff,  in  order  to  prevent  the  operation  of  thataolt  ptov- 
ed  by  a  witness  that  the  defendant,  after  the  institution  of  tbe 
sifit,  ^aid  ''  that  if  tbe  negro  did  not  belong  to  him,  be  did  not 
V  vranjt  him,  and  no  property  be  bad  lyas  bis,  and  that  no  law  auk 
f^9s  necessary."  A  verdict  w^s  iJDund,  and  judgment  rendered 
for  tbe  plaintiff ;  and  on  appeal  the  judgment  affirmed.  Quimbp 
vs.  Wroth,  3  Harr,  if  Johns,  Rep.  249. 

7be  Act  of  Limitations  may  be  pleadicd  m  bar  to  an  actimi 
9g9if)9t  a  common  carrier  for  fraudulently  embezzling  goods  ookq^ 
mitte4  to  his  care.     Cofik  vs.  Dorhy,  4  Munf*  Rsp.  444. 

In  an  action  againM  the  defendant  as  a  carrier,  to  which  bo  plead- 
ed tbe  Statute  of  Limitations,  the  plaintiff  offered  to  prove  an  os^ 
sumpsit  after  the  expiration  of  three  years,  which  was  opposed  by 


Of  Actiom  on  Torts.  [<n.  Tk 

This  form  of  action  lies  to  recover  damages  for  torts  lyithout 

the  d^fendaDt's  couosel ;  and  the  Court  said ;  ^^  An  asstanpsit^ 
*^  after  three  years  is  not  sufficient  to  take  the  case  out  of  the  Sta* 
*'  tute  of  LimitatfODs  against  a  carrier,  it  bein^  founded  on  a  torV 
GaBigher  vs.  HoUingsworthy  3  Harr,  ^  McHen,  Rep.  122. 

A  suit  by  the  party  aggrieved  to  compel  the  defendant  to  disco- 
ver and  refaod  the  usurious  excess  of  interest  which  has  been  paid* 
is  sa^ect  only  to.  the  general  limitation  of  actions  at  law  ;  tho 
Act /0r  jprevefUing  Usury,  {Sess.  \0.  ch.  13.  1  N.  R.  L.  64.) 
captains  no  limitation  to  such  a  suit.  The  right  of  the  party  ag- 
grieved, to  bring  an  action  after  one  year,  may  be  lost,  by  the 
interference  of  the  popular  action  given  by  the  statute  ;  but  until 
such  popular  action  has  been  commenced,  and  a  right  has  attach- 
ed in  a  third  person,  it  seems,  that  the  party  may  bring  his  action. 
Palmers  vs.  L(frdy  6  Johns.  Ch.  Rep,  95. 

If  the  caplain  of  a  ship  insured,  barratrously  carries  her  out  of 
the  course  of  the  voyage,  procures  her  to  be  condemned  in  a  Vice- 
admiraUy  court,  sells  her,  and  delivers  her  up  to  the  purcha&er, 
it  is  onSy  from  this  last  event  that  the  Statute  of  Limitations  her 
gins  to  run  as  between  the  assured  and  the  underwriter.  Hihhert 
I  Al  vs.  Martin,  1  Car^p.  Rep.  {Ni.  Pri.)  539. 

In  an  action  agaipst  a  sheri^  for  the  default  of  his  deputy  it\ 
taking  insufficient  bail,  it  was  holden  th:^t  the  limitation  of  four 
years  provided  by  the  statute  of  1796,  c.  71.  commenced  only  from 
the  return  ofnou  est  inventus  upon  the  i^xecution  against  the  prin- 
cipal.    Ricejf  Al.  vs.  Homer.  \%Mass.  Rep.  127. 

Until  barred  by  the  genera)  Statute  of  Limitations,  an  action 
may  be  maintained  against  an  officer,  for  falsely  returning  on  an  ori- 
ginal writ  that  he  had  arrested  the  body  of  the  defendant  and  had 
taken  bail ;  and  the  plaintiff  in  such  action  is  not  bound  to  shew  a 
demand  of  the  bail  bond  within  a  year  from  the  judgment.  C<Bsar 
vs.  Bradford^  13  Mass.  Rep.  169. 

In  an  action  against  the  sheriff  for  an  insufficient  return  upon  an 
original  writ,  by  reason  of  which  the  judgment  rendered  in  that 
suit  for  the  plaintiff  was  reversed,  it  was  holden  that  the  Statute  of 
Limitations  began  to  run  from  the  time  of  the  said  return,  and  not 
from  the  reversal  of  the  judgment.  Miller  vs.  Adams^  16  Mass. 
Sep.  456. 

The  right  of  action  against  a  sheriff,  for  taking  insufficient  bail, 
cpmmeoces  upon  the  sheriff's  return  of  non  est  inventus  upon  the 
execution  against  the  principal,  and  the  Statute  of  Limitations 
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force,  where  the  injury  is  consequential,  and  not  immediate. 

begins  to  run  from  that  time  ;  and  afler  six  years  the  action  is 
barred.     Mather  vs.  Green^  17  Mass,  Rep.  60. 

In  an  action  against  certain  persons  who  were  the  president  and 
directors  of  the  Berkshire  bank,  and  by  whose  misconduct  it  was 
alleged  the  bank  had  failed,  and  had  thereby  caused  a  consequent 
loss  to  the  plaintiff,  who  was  the  holder  of  certain  biHs  of  the  said 
bank  :  Wilde,  J.,  who  delivered  the  Opinion  of  the  Courts  said; 
**  But  it  is  said,  that  the  Statute  of  Limitations  is  not  applicable 
'*  to  demands  on  bank  notes;  and  perhaps  there  can  be  no  doubt 
'*  that  such  is  the  law,  where  the  action  is  brought  against  the  cor- 
**  poration  :  because  the  circulation  of  such  notes  is  daily  renew- 
<'  ed  ;  and  because  lapse  of  time  is  no  presumption  of  payment, 
"  these  notes  never  being  paid,  unless  given  up  by  the  holder  at 
^*  the  time  of  payment.  But  where  the  action  is  brought  against 
'<  the  directors,  and  is  founded  on  their  supposed  ms^Ueasance  or 
'*  negligence,  there  can  be  no  distinction  that  we  can  perceive  in' 
*'  the  application  of  the  Statute  of  Limitations,  between  such  a 
*•*  case  and  any  other  special  action  on  the  case."  Hinsdale  vs. 
Lamed  Sf  Al  16  Mass.  Rep.  65.  68. 

If  a  statute  directs  that  an  action  shall  be  commenced  within 
six  months  aAer  the  matter  or  thing  for  which  such  action  shall  be 
brought,  and  in  consequence  of  the  cutting  of  a  trench  a  fall  of 
rain  causes  the  phiintiff's  land  to  be  overflowed,  first  within  six 
months,  and  again  after  six  months  from  cutting  the  trench,  wheth- 
er the  action  must  be  brought  within  six  months  from  the  cutting 
of  the  trench,  or  within  six  months  from  the  perception  of  the  first 
prejudicial  effect,  or  whether  it  may  be  brought  within  six  months 
from  the  last  injury.  Quaere.  Sutton  vs.  Clari,  6  Taunt.  Rep. 
29.  8.  C.  1  Marsh.  Rep.  {Eng.  C.  P.)  429. 

But  in  Gillon  vs.  Boddington,  (1  Carr.  S^  Payne* s  Rep.  541.)  it 
was  Held,  That  the  fimitation  ran  from  the  time  of  the  consequen- 
tial injury  happening,  and  not  from  the  doing  of  the  act  which 
caused  that  injury,  where  the  act  itself  was  not  tortious  or  inju- 
rious, except  from  those  consequences  which  occurred  some  time 
after.  ^  Vide  Sutton  vs.  Clarke,  1  Marsh.  Rep.  {Eng.  C.  P.) 
429. 

An  information  in  the  nature  of  a  writ  of  Quo  Warranto,  though 
in  form  a  criminal  proceeding,  yet  is  in  substance  a  civil  proceed- 
ing, for  the  trial  of  a  civil  right ;  and,  therefore,  the  act  which  lim- 
its the  prosecution  of  informations  on  any  penal  law  to  one  year, 
does  not  apply  to  such  informations.  TTie  Commonwealth  vs.  Bir- 
ehettyZ  Virg.  Cas.  51. 
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The  i^tute  of  limitations,  therefore,  runs  not  on  the  cominitting 
of  the  act,  but  on  the  injury  that  follows ;  for  the  apt  itself  is  not 
actionable  till  the  consequence  has  made  it  so,  and  the  time  on- 
ly runs  from  the  accruing  of  the  cause  of  action.{2]     But  if  the 


tn  ao  action  on  the  case,  for  erecting  a  dam  across  a  stream  of 
water,  whereby  the  plaintiff's  lands  were  overflowed,  the  Court 
decided,  '^  |hat  the  fifteen  years  [the  period  of  limitation}  ought 
'Mo  be  computed,  commencing  at  the  time  when  the  plaintiff's 
**  lands  were  first  flowed*  or  received  actual  injury."  Hurlbut  vs. 
Leonard,  BrayU  Rep.  201 ,  ^02. 

A  Court  of  Chancery  will  not  compel  a  person  to  discover  what 
may  subject  him  to  a  penalty  or  forfeiture.  And  it  makes  no  dif- 
ference, that  the  Statute  of  Limitations  has  run  against  such  penal- 
ty or  forfeiture.  Northrop  vs.  Hatch,  (In  Error.)  6  Conn,  Rep, 
361. 

[2]  In  an  action  of  detinue,  it  was  Held^  that  if  slaves  are  lent^ 
subject  to  the  demand  of  the  lender  when  he  pleases,  the  Statute 
of  Limitations  does  not  begin  to  run  (as  between  the  parties)  until 
demand  and  refusal.  GiOeapie  vs.  GiUespie's  heirs^  2  Bibb^s  Rep, 
92. 

In  the  case  ofMcDoweilvs.  HaU^  (2.  Bibb^s  Rep.  610.)  there 
was  an  absolute  bill  of  sale  in  the  hands  of  the  vendee,  and  a  con- 
ditional defeazance  and  stipulation'in  the  hands  of  the  vendor;  it 
was  Held,  that  both  were  to  be  taken  together  as  one  contract } 
and  that  the  conditional  defeazance  having  suspended  the  right  ef 
the  vendee  to  take  possession  until  the  death  of  the  vendor,  the 
Statute  of  Limitations, did  not  begin  to  run  from  the  date  of  the  bill 
of  sale,  but  from  the  death  of  the  vendor. 

In  the  case  of  Berry's  Administrators  vs.  Pullamy  (1  Hayw. 
Rep.  16.)  it  was  ruled  by  the  Coixrt  upon  argument,  '*  That  the 
'^  Act  of  Limitations  will  not  run,  where  A.  detains  the  chattel  of 
'*  B.,  but  only  from  the  time  when  B.  knows  where  the  chattel  is, 
'<  and  the  same  is  adversely  claimed.  Vide  3  Rep,  79.  b."  Vide 
Elwick^s  Eac'ors.  vs.  JRutik,  1  Ua'po.  Rep,  28. 


In  the  case  ofEUmore  vs.  Mills,  (\  Hayw.  Rep.  359,  360.)  one 
point  was,  Whether  the  plaintiff  was  barred  by  the  Statute  of  Lim- 
itatioQs  1  The  negroes,  (for  the  recovery  of  which  the  suit  was 
brought)  had  been  in  the  possession  of  one  Jordan,  who  claimed 
tbem  as  his  own,  from  Christmas,  in  the  year  1785,  when  he 
brought  them  to  this  state  [J^orth  Carolina]  and  sold  them  to 
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cau^  of  action  be  grounded  upon  a  record,  or  arise  €a;  mofa/ieu^ 
It  is  not  within  this  statute. [S] 


Mills,  against  whom  do  action  was  commenced  till  the  month  of 
March,  1793.  The  Court  said  ;  '*  The  Act  of  Limitations  began 
<'  to  run  from  the  time  the  negroes  came  into  the  possession  of  the 
'<  defendant,  unless  he  was  entrusted  with  theni  by  the  plaintiff  for 
^*  an  indefinite  time  ;  for  then  the  act  will  not  begin  to  run  till 
"  demand  made,  or  unless  the  plaintiff  can  shew  that  the  defeikd- 
''  ant  removed  himself  to  such  places  where  the  plaintiff  could 
"  not  fitid  him  to  institute  his  suit,  or  had  the  negroes  without  the 
'<  knowledge  of  the  plaintiff."  Verdict  and  judgment  for  the  de- 
fendant 

H.  exhibits  his  bill  in  Chancery  against  J.  and  P.  alleging'  that 
J.  gave  his  bond  to  H.  which  he  deposited  with  P.  for  wft  keeping  i 
that  he  has  never  received  the  bond  or  the  money  ;  that  J. 
pretends  he  paid  the  money  to  P. — The  bill  prays  a  discovery^ 
and  that  J.  or  P.,  one  or  the  other  of  them,  may  be  ordered  to  pay 
H.  the  money.  The  defendant  P.  denies  the  allegations  of  the 
bill  and  sets  up  the  Staluie  of  Limitation.  Held^  That  the  Sta- 
tute of  Limitations  is  a  good  bar  to  the  relief  sought  against  P. 
Brink  vs.  Brink,  1  Bibb*s  Rep.  255. 

A  bill  in  Equity  for  the  recovery  of  a  slave,  ought  not  to  be  anb- 
stituted  in  lieu  of  an  action  at  law  to  enforce  a  mere  legal  right ; 
and  if  it  is,  the  Statute  of  Limitations  will  bar  it  as  much  as  it 
would  a  suit  at  law.     Wright  vs.  Wright,  2  Litt.  Sep.  8. 


[3]  An  action  on  the  Statute,  to  recover  damagesyi'or  a  forgery, 
is  not  barred  in  ono  year  by  the  Statute  of  Limitations.  iZoii  vs. 
Bruce,  (In  Error.)  1  Dat/s  Rep^  100. 

In  the  case  of  Thompson  ^  Al  vs.  Wagner  fif  Al.  (3  D^iaus. 
JSg.  lUp.  106.)  the  Court  said ;  "The  next  part  of  the  comphiint 
"  is  that  he  [the  defendant,']  ought  as  master  to  have  procured 
**  payment  of  Moultrie's  Bond.  The  defendant  has  pleaded  the 
'*  Statute  of  Limitations,  and  this  plea  is  sufficient  to  protect  himt 
"  There  are  many  cases  in  which  the  Coart  would  consider  the 
**  master  as  not  entitled  to  the  benefit  of  this  Statute ;  but  this  case 
''  is  not  of  that  class.  The  complainants  themselves  are  subject 
**  to  the  imputation  of  laches,  for  the  transactions  of  which  they 
'*  complain,  took  place,  some  of  them  as  far  back  as  in  1785,  and 
"their  bill  was  not  filed  until  1806.  The  Court  cannot  reltette 
'^th)Bra." 


(J(f  %^cUons.ton  Torts.  .  [cB»  6* 

In  an*  aGtiQn(a)  a^inst  a  sheriff,  for  such  a  sum  of  money 
upon  a/eri/actas,  at  the  suit  of  the  plaintiff,  and  did  Hot  brinj 
the  money  into  court  at  the  day  of  the  return  of  the  writ)  pef 
quod  deieriaraius  est  et  dan\num  habct^  ^c.  the  defendant  pleaded 
the  statute  of  ritnitations,  to  which  the  plaintiff  demurred.  .  The 
court  gave  judgment  for  the  plaintiff,  nisi  ca$i9a,  Sfc,  If  the  fieri 
/actcu  had  been  returned,  the  action  would  have  been  grounded 
upon  tl(e  record,  and  it  iy  th^  sheriff's  fault  that  the  writ  is  not' 
returned ;  but,  however,  the  judgment  in  this  court  is  the  founda** 
tion  of  the  action. 

*Itebt  upon  the  statute  of  %  Edw.  ^1.  c.  13.  for  not     [  ^97  \ 
setting  out  tithes,  is  not  within  the  statute,  for  orirtir  tx   . 
nudf/icio:  so  the  ground  of  tins  action  is  mcdeficium^  and  the 
judgnj^lat  here  given ;  in1)oth  respects  it  is  not  within  the  stat- 
ute of  limitations. 

*  .  »       '      *         (c)  1  Mgd.  240, 

.  -  t  -  -       _ — , — , — _ ■-     ■    ■  .  .       ■<  II  ■■— ^jjMt— * 


Id  an  action  of  deceit  /or  selliqg^as  sound  an  unsound  negro,  the 
cause  of  action  accrues  on  the  sale-^not  on  thedeath  of  the  ne« 
gro;  and  the  .Statute  of  Limitations  begins  to  ruh  from  the  sale. 
Singleton  vs.  Lewis;  Hardin*$  Rep.  258.     • 

lb  an  action  on  the  case  against  a  Sheriff  for  the  escape  of  a  persod 
arrested  by  him  on  sa^capias  ad  respondendum^  he  pleaded  the  Statute 
of  Limitations,  but  the  coart  gave  Judgment  for  the  plaintiff,  that  the 
^ct  of  limitations  could  not  be  pleaded  in  tbi.s  action.  Frenchrs. 
O'Neale,  (/b  Error.)  2  Harr.  ^  McHen,  Rep.  401. 

On  the  sate  of  a  slave  by  a  person  having  no  title,  and  witbput 
warranty,  no  recovery  is  necessary  to  give  to  the  vendue  his  action ; 
the  right  to  sue  originates  in  the  deceit,  and  the  Statute  of  Limita^ 
ttons  runs  from  the  day  of  the  sale.  Scott  ^  AU  vs»  Seott's  Admr.  9 
Marsh  Rep. "  (JTy.)  218. 

t'rescription  in  redhibitory  actions  runs  from  the  time  the  defecti 
in  the  slave  are  known  to  the  purchaser.     Reynaudfy  Sucko  vs« 

Gnillotie  ^  Boisfontaine,  \  Mart.  Rep.  JV.  S.  227. 

«. 

Actions  to  set  aside  contracts  as  fraudulent  must  be  brought 
within  one  year  from  the  time  the  fraud  was  discovered*  8yndicff 
nf  Weimprender  vs..  Weimpre^der,  2  Mart.  Rep.  .Y.  S.  691- 
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The  statute  eiiacts,  that  the  action  mf  inmr  shall  be  'com- 
menced and  sued  within  the  tiqfie  and  limitation  after  mention- 
ed ;  but  in  the  pcrclose,  trover  is  omitted ;  frdm  which  it  has 
been  contended,  that  trover  was  not  within  the  statute  of  limita- 
tions, but  was  bmiltcd.  But  all  the  cpurt,  in  the  ca«c(a)  where- 
in the  objection  was  taken,  conceived,  that  although  actions  of 
trover  are  not  mentioned  in  the  perclo^e,  yet,  the  woHs  being, 
that  "  actions  upon  the  case  shall  be  brought  within  sixjears, 
and  actions  for  words  within  two  years  ;'^  in  those  general 
words  of  actions  upon  the  case,  the  action  of  trover  is  implied. 

And  the  time  within  which  an  .action  of  trover  must  be  com- 
menced,  is  six  years  from  the  accruing  of  tlie  cause  of  aclion,[rj 

,(fl)  Cro.  Car.24«.. 


[1]  Goods  were  4akcn  op  an  execution,  which  was  afterwards 
set  aside  for  irregularity ;  an  action  of  trover  was  brought  andJhe 
defendant  pleaded  the  Statute  of*Limitations.  Spencer,  J.  deliv- 
ering the.Opinion  nf  the  Court,  said ;  '*  The  execution  issued  in  fa- 
•*  vour  of  Smith  and^  Tater,  against  the  plaintiff,  bdng  admitted  to 
"  be  irregular,  and  unexplained,  is  to  be  considered  as  void.  The 
^'piaintiflf's  action,  therefore,  accrued  ivhen  the  goqds  were  first 
*' taken;  and  the  plaintiff,  having  delayed  to t}ring  a  suit  mihiu 
*'six  years  from  the  time  of  the  trespass,  h  undoubtedly  barred 
"  by  the  Statute.'*     Read  vs.  Markle,  3  Johns.  Rep\  523.  525. 

'  In  an  action  if  TVo-oer  (or  n  United  States  certificate  of  £41, 
payable  to  bearer,  brought  AfarcAterm,  1793,  and  laying  the  con^ 
version  on  1st  October,  1794,  the  defendant  pleaded  the  Statute  of 
Limitations, -and  the  general  issue.  It  appeared  that  in  a  suit  be- 
fore a  Justice  of  the  Peace,  in.September,  1785,' Judgment  had  been 
given  against  Horstfield,  the  pjresent  plaintiff,  for  £3  6s.  lOrf. 
— Q>*(,  the  present. defendant,  became  security  for  this  debt,  and 
Horsefieldj  having  left  the  country,  the  Justice,  about  a  y6ar  after 
the  judgment,  at  the  desire  of  Gosi^  who  had  this  certificate  of 
Horsefield  in  bis  hand',  issued  an  execution,  on  which  Cost  gave  up 
the  certificate  to  the  constable,  for  sale,  who  after  the  usual  notice, 
sold  it  to  Cost  for  £5.  The  sale  was  open  and  fair,  and  the  price 
supposed  reasonable.  No  demand  of  the  certificate  was  made  of 
Costf  till  January^  1793,  whqn  demand  was  mad5  by  Horse/ield's 
attorney.  Cost  refused  to  give  it,  saying  he  bouglit  it  at  a  Consta- 
ble's sale,  andlbat  Horsefield  was  yet  in  his  debt.  Together  with 
the  demand,  an  offer  >vhs  also  made  ^o  pay  Cost  the  debt  due  to 
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which  is  on  thecCnversion;(a)  for  any  roan  may  take  the  goods 

(a)  3  Comm.  158. 


him  from  Horsefield.  In  his  charge  to  the  jury,  the  President  of 
the  Court  said  ;  ^'  Demand  nod  refusal  is  not  a  conversion,  it  is  but 
*'  evidence  of  ^  conversion,  of  which  there  may  be  other  evidence. 
**  Though  demand  and  refusal  be  frequently  the  only  evidence  that 
"can  be  given  of, conversion,  yet  if  conversion  can  be  proved 
*'  without  proving  demand  and  refusal,  they  need  ,not  be  proved. 
**  The  conversion  here  was  at  the  time  of  the  sale.  Since  that  time, 
"  theplaioti^'  has  suffered  more  Chan  six  years  to  elapse,  without 
^'i>ringtDg  an  action;  and  this  action  now  brought,  after  six  years, 
"  is  therefore  barred  by  the  Statute  of  Limitations;  and  you  must 
'*  find  for  the  defendant.*  The  jury  found  for  the  defendant  accord- 
**  iag]y.     Hors^eld  vs.  Cosf,  Mdis,  Rep,  152. 

Id  an  action  of  irovor  for  a  horse,  issues  were  taken  upon  the 
pleas  of  not  guilty,  and  the  Statute  of  Liiaitations^  and  the  court,  on 
rendering  judgmept  for  the  defendant,  said  ;  *'  Upon  the  plea  of  the 
^'  ^atute  of  Limitations,  the  Court  are  clearly  of  opinion,  that  the 
"  peripd  from  "which  the  Statute  begins  to  run,  is  the  first  moment 
'*of  the  possession  By  the  defendant,  if  the  use  was  not  lawful; 
**  and  that  the  plaintiff  is  not  permitted  to  assume  as  the  period 
**  any  point  of  time  during  the  continuance  of  the  possession  in  the 
"  defendant."     White  vs.  Edgmaii^  1  Tenn.  Rep.  19.  22. 

The  Statute  of  Lfmitations  is  a  bar  to  an  action  of  trover,  com* 
menced  more  than  six  years  afler  the  conversion,  although  the 
Plaintiff  did  not  know  of  the  conversion  until  within  that  period, 
the  defendant  not  having  practised  any  fraud  in  order  to  prevent 
the  plaintiff  from  obtaining  that  knowledge  at  an  earlier  period. 
CrrcMger  vs.  George y  b  Barnew.  Sf  Cress:  Rep.  149. 

*  • 

In  an  action  of  trover  for  a  negro,  of  whom  the  plaintiff  had 
«(tltet  and  uninterrupted  possession  for  more  than  four  years,  it  was 
Heldy  that  four  years  possession  of  a  negro  or  other  chattel  will 
give  a  title  to  thq  possessor,  and  Che  Statute  of  Limitations  "will 
bar  any  other  claimaDt  from  a  recovery.  Cookfield  vs.  Hudson^  2 
Baifs^Rjtp,  426.  Same  point,  Cholett  vs.  Hart^  Ibid.  166. 

Five  years  adverse  possession  of  a  slave  in  Virginia  gives  a  good 
title  upon  which  trespass  may  be  maintained.  Brent  vs.  Cfiapman, 
6  Cranch*s  Rep.  368.  Thompson  vs.  Caldwell,  3  Litt.  Rep.  136- 
B2db€i^  vs.  Nevohifs  JIdmrs.  6  Munf.  Rep,  70. 

Five  years  peaceable  and  uninterrupted  posge.ssion  of  slavefli 
under  a  loan  not  evidenced  by  deed  duly  recorded,  vests  a  title 
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of  another  into  possession  if  he  finds  them;  But  no  tinder  is  al- 
lowed to  acquire  a  property  therein^  unless  the  owner  be  foi 
ever  unknown  :  and  therefore  he  must'  not  coiivert  them  to  his 
own  use,  which  the  law  presumes  him  to  do,  if  be-  refuses  to  re- 
store them  to  the  owner ;  for  which  reason,  such  refusal  alone 
is,  prtma/acte,  sufficient  evidence  of  a  c.ohversioo. 

I 

So,  where  the  plaintiff,  in  his  declaration^(a)  stated,  that  1st 
March,  21  Jac.  I.  he  wae  possessed  of'  a  s^ip,  and 

[  *98  ]     *nine  pieces  of ,  and  the  same  day  lost  thetn, 

which  came  to  the  defendant's  hands ;  vyho,  3d  Octo- 
ber,  3  Car.  I.  converted  theci  to  Iris  own  proper  use.  The  de- 
fendant pleaded  the  statute  of  limitations,  and  that  the  ^Qth 
March,  19  Jac  I.  coma  aeiionis accrevii;. so  as  not  ooJy  three 
yea^and  more  were  incurred  since  the  parliament,  but  al^o  six 
jsears  after  the  conversion,  before  any  action  commenced. 

(a)  Cro.  Cftr.  215. 

ibtbe  loanee,  which  enures  in  favour  of  his  crcdilorsy  and  cannot 
be  devested  as  to  them,  by  bis  returniag  the  same  to  the  lender, 
after  the  said  five  years  have  expired.'  Garths'  Executors,  vs. 
•BarksdaUy  d  Munf.  Rep.  101. 

But  in  the  case  o£<xaunt  vs.  Brockman,  {Hardin's  Rep.  331.) 
it  was  Hdd\  that,  Former  possession  of  slaves,  though  cdntinoed 
long  enough  toprotiect  the  bolder  against  an  action,  cannot  vest'a 
right,  so  as  to  enable  such  holder,  when  de|irived  of  the  property, 
to  maintain  an  action  thereupon/  Sed  vide  Thompson  vs.  Caldwell , 
S  Litt.  Rep.  136.     {InChancery.)  Coy tr a. 

Under  the  Act  of  1806  [  M'orth  Carolina  ]  three  years  adverse 
possession  of  a  Slave  only  barred  the  remedy  of  thiD  legal  owner, 
but  gave  no  title  to  the  possessor.  Executor  of  Lynch  vs.  Ashe^  1 
Rawk^s  Rep.  33Z.  ■» 

Slaves,  belonging  to  infants,  on  their  death  without  issue,  vest 
in  the  brothers  and  sisters,  not  in  the  mother.  But  if  *under  a 
Bustake  of  the  Law,  a  division  of  such  slaves  be  made,  and  a  part 
be  aRotted  to  the  mother,  who  holds  them  for  a  longer  term  than 
five  years,  (the  brothers,  &c.  labouring  under  no  disability,)  the 
Aet  of  LimitatioQs  will  protect  her  title.  Lytic  Sf  Al.  vs.  Rawim^ 
i  MarPi^Rep,  {Ky.)  619. 
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« 

The  plaintiffd  replied,  that  tliiey  were  possessed  of  the  said 
ship  as  of  their  proper  goods ;  and  so  being  possessed  before 
the  SOth  March,  19  Jac.  I.  viz.  Ut  March,  19  Jac.  I.  they 
agreed  at  London  aforesaid,  in  parochia  el  'warda^predictOi  that 
the  said  defendant,  ;as  their  servant,  should  tiransport  the  said 
ship  and  goods  to  T.  in  Spain,  being  paits  beyond  se^s,  and 
should  afterwards  restore  thena  to  the  pJaintififs  upon  request; 
wh^eupon  the  defendant,  taking  the  said  ship  the  said  Ist 
Maych,  19  Jjic.  I.  transported  her  to  the^jarts  beyond  seas,  viz. 

to  T J  and  20th  March,  19  .Jac.  I.  there  sold  the  said  ship 

and  goods  to  persons  unknown,  and  converted  them  to  his  pro- 
per use ;  and  that  the  defendant,  after  the  said  conversion,  re- 
mained inpartibus  transfnarinis  usque  1st  May,  1  Car.  L  by  rea- 
son of  jvhich  stay  they  could  not  sue  hini  per  legem  terrce :  and 
that  1st  May,  1  Car.  U  he  returned ;  whereupon,  the .  1st  Octo- 
ber, S  Car.  I.  at  London,  they  ttiquired  him  to  deliver  the  said 
ship  and  goods,  which  to  do*  he  refused,  but  the  said  ship  and 
goods,  ad  tunc  et  ibufem,- converted,  and, disposed  prout  superius 
crnitimtur:  to  which  the  defendant  demurred. ' 

4 

And  It  was  a  question,  if  this  request  and  non-delivery  after 
bis  return,  be  not  a  new  conversion  and  cause  of 
^action,  so  tfiat  although  he  was  barred  before  by  the  [  *99  ] 
statute  of  limitations,  whether  he  should  not  be  hereby 
restored  to  that  action?  And  Jones  and  Whitlocke  conceived 
that  he  should,  and  .that  it  may  be  well  intended  the  goods  came 
into  his  hands  again  after  his  saTe,  and  the  denyanding  them  oi 
him,  and  his  denial  and  conversion,  is  good  cause. of  action; 
but  Crok^  doubted  thereof. 

This  was  again  %oved,(a)  when  Richardson,  Joines,  and 
Berkeley  held,  that  when.it  is  alleged  that  the  defendant  return- 
ed from  beyond  seas,  1  Car.  I.  and  that  the  plaintiff^  .3  Car.  I. 
required  the  redelivery,  and  he  refused ;  and  afterwards,  the  same!* 
1st  October,  3  Car.  I.  converted  them  to  his  proper  use;  it 

'    •    •     •    . 

(a)  Cro.  CRT.  883; 
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shall  be  intended,  that,  the  said  goods  caoie^a*  second  time  to 
the  defendant's  hands ;  and  that  they  being  in  his  hands,  the 
plaintiff  required  the  delivery  of  theni;  and  that  afterwards,  the 
same  day,  he  converted  them,  and  that  upon  Ihis  conversion 
the  plaintiff  had  grounded  his  action,  and  the  plaintiff  had  elec- 
tion upon  which  conversion  he  would  bring  his  action ;  and 
then  he  is  clearly  out  of  the  said  statute  of  31  Jac.  I.  c.  16.  the 
action  being  brought  within  two  years  after  the  last  conv^ion, 
and  so  well. brought.  But  Croke  doubted  hoi^*^  this  action 
should  be  maintained,  without  showing  how  they  came  to  the 
defendant?®  hands,  where  it  is  allowed  that  once  he  sold  them, 
in  19  Jac.  I.  and  converted  the  money  to  bis  proper  use ;  and 
the  allegation  that  he  after  refuse4  to  dehver,  and  converted 
them  to  his  proper  use,  without  showing  how  he  came  to  fhem, 

could,  not  be,  good.  But  the  other  three  Justices 
[*100]    *being  against' him,*  tl^ey  gave  rrfe  that  judgment 

shoulrl  be  entered  for  the  plaintiff. 

t 

So,  where  an  exccutor,(o)  several  years  before,  had  left  some 
household  stuff  in  the  house,  by  the  consent  of  the  heir,  who 
used  them  afterwards;  and  within 'six  years  of  the  action 
brought,  the  executor  demanded  the  goods,  and  the  heir  refused 
to  let  him  have  them ;  whereupon  trover  was  brought,  and  the 
statute  of  limifations  pleader!.  It  was  held  by  the  court,  IhaJ 
the  user  before  the  demand  was  no* conversion,  nor  evidence 

of  it ;  for  it  was  with  the  consent  of  the  executor  tHl  then :  and 

*  • 

the  demand  being  within  six  years,  the  refusal  which  ensued  it, 
and  is  the  only  evidence  of  fi  conversion  in  the  qase,  was  within 
six  ;f  ears ;  and  if  a  trover  be  before  six  years,  and  a  convermn 
after,  the  statute  cannot  be  pleaded. 

Which  construction,  as  far  as  its  principle  goes,  would  pcr- 

hBp9  rule  the  time  from  which  the  statute  should  run  in  actions 

•for  negligence  against  persons  on  retainer,where  the  negligence 

;     (S)  7  Mod.  99. 
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cofDplaified  of  is  in  ^ome  transaction  of  more  than  six  years^ 
9tanding,  but  the  damage  to  the  plaintiff  within  that  tiine.[l] 

In  such  an  action(a)  against  an  attorney,  the  negligence  im^ 
puted  to  bim  by  the  declaration  vtras^  that  an  annuity  having 
been  granted  to  the  plaintiff,  he  had  been'  employed  as  his  attor- 
ney to  prepare  the  securities,  and  to  enrol  ihe  inemoptal.  It 
then  charged,  that  he  had  so  negligently  and  improperly  caused 
the  memorial  to  be  enrolled,  tliat  by  reason  of  a  defect  in  such 
memorial,  the  seouriiies^had  been  set  aside  by  rule  of 
court,  and  the  *plaintiff  had  lost  the  beneiSt  of  his  an-  [  *101  ] 
Auity,  a&d  i^  money  paid  for  the  same.  The  defend- 
ant pleaded,  firsts  not  gmlty ;  and,  secondly,  the  statute  of  limi- 
tatioQ&r,  tbat  the  cau^e  of  action  did  not  accrue i^ithin  six  years. 
The  plaintiff  had  assigned  the  annuity  to  one  Kirkby.  ^Ther 
aimuity  had  been  set  aside;  and  Kirjcby  had  brought  an  action 

#  (a>  4  E»p.  18. 

[1]  In  th6  case  of  Howell  vs.  Young,  Gent,  one,  ifC.  (5  Bamew.  Sf 
Cress,  259;)  it  appeared  at  the  trial,  that  in  the  year  1814^  the 
defendant  bad  been  retained  by  the  plaintiff  to  ascertain  v^hetber 
a  certain  warrant  of  attorney  and  mortgages  were  a  sufiBcient  secu- 
rity for  the  sum  of  £3000  and  interest;  and  that  at  the  time  he  rep- 
resented they  weresp*  and  in  consequence  of  sncb  representation 
the  plamtiff  lent  that  sum  of  money,  on  (hat  security.  In  the 
year  1820,  (the  interest  to  that  time  having  been  regularly  paid,) 
it  was  discovered  that  the  warrant  of  attorney  and  mortgages  were 
not  a  sufficient  si&cnrity  :  Held,  Thnt  the  misconduct  or  negligence 
of  the  Attorney  constituted  the  cause  of  actioii,  and  that  the 
Statute  of  Limitations  began  to  run  from  the  time  wheo  the  de- 
fendant had  been  guilty  of  such  mbconduct^ond  not  from  the  time 
w^en  it  was  discovered  that  the  securities  were  insufficient.  In 
givmg  bis  opinion  Bayley,  J,  said,  ''It  appears  to  me  that  there 
<*  is  not  any  substantial  distinction  between  an  action  of  assumpsit 
'<  founded  upon  a  promise  which  the  Law  implies,  that  a  party  will 
*'  do  tbat  which  he  is  legally  liable  to  perform,  and  an  action  on  the 
*•  case  which  is  founded  expressly  upon  a  breach  of  duty.  What- 
'•  ever  be  the  form  of  action,  the  breach  of  du^y  is  substantially  the 
*'  cause  of  acttipn."  And  Holroyd,  J.  said,  '*  I  ,think  it  makes  no 
"  difference  in  this  respect,  whether  the  plaintiff  elects  to  bring  an 
'*  action  of  assumpsit  founded  upon  a  breach  of  .promise,  or  a  spc- 
^*  cial  action  on  the  case  founded  upon  a  breach  of  duty."  <$•  vide.  9 
Carr.  4"  Payne's  Rep,  238,  8am^  citfr,  *   .. 
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against  the  plaintiff  /or  the  consideration  money,  which  be  had 
recovered  back:  this  had  taken  place  Within  six  yeoia. 

I 

t 

Lord  Kenyon  said,  As  to  the  plea  of  the  statute  of  limitations, 
he  had  not  made  up  his  mind  on  it;  but  the  inclination  of  his 
opinion  was,  that  tlie  piea.  was  insufficient :  that  in  the  case  of 
an  action  of  trover,  if  goods  are  left  in  tlie  hands  of  another,  the 
statute  of  limitations  does  not  begin  to  run  from  the  time  of  de* 
livery,  but  from  that  of  the  demand  and  refu3al.[l] 

Blander  of  title  is  not  within  the  limitation  of  actions  for  slan- 
derous words,  because  it  is  not  actionable  unless  a  special  dam?* 
age  have  arisen ;  and  the  limitation  of  two  y6ars  on  slanderous 
words  applies  ouly  to  words  actionable  at  th'e  time  of  speaking 
thenv 

£n*or  of  a  judgment  in  iVindsdr,(a)  in  an  aclion  on  the  case 
for  slander  of  title.  The  plaintiff  declared  that  he  was  seised- 
in  fee  of  lands,  and  the  defendant  oaid  he  bad  no  title.  And  the 
errOr  assigned  was,  that  he  did  not  show,  by  his  declaration, 
that  by  the  occasion  of  those  words  he  hfed  any  prejudice. 

[  *102  ]  *Thc  court  agreed,  that  the*  declaration  was  not 
good,  and  so  the  judgment  erroneous,  because  the 
action  is  not  maintainable,  witbout  showing  special  prejudice, 
no  more  than  for  cialling  one'whore  or  bastard,  without  show- 
ing^ speciaf  cause  of  temporal  damage ;    and  was  not  like 

0*^  Cp«c  Oar.  140; 


.  [  1  ]  In  an  actiob  of  indebitatus  assumpsit,  for  money  had  and 
received,  it  wns  Held,  (hat  where  the  Legislature,  with  the  assent 
of  a  tosvn,  has  grafted  d  portion  of  the  avails  of  the  School  Lands 
in  such  town,  to  andther  town,  an  action  will  not  It^  to  recover 
such  portion,  until  ader  demand  made^  and  coosequently,  until  de« 
mand,  the  Statute  of  Limitations  does  not  begin  to  mti  against  the 
ri^t  of  action.  The  town  of  Poultnev  vs.  The  tots^n  of  Wells,  \ 
Aik.  Rep.  160 


•       I 
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Virordd  spoken  which  imply  slander  and  temporal  kss,  m  thief 
or  bankrupt,  or  such  like.  But  slandering  of  one's  title  does 
not  import  in  itself  loss,  without  showing  particularly  fhe  cause 
of  loss,  by  reason  of  the  speaking  the  words,  as  that  he  could 
not 'sell  or  let  the  lands ;  but  being  general  words  they  are  not 
sufficient :  and  that  ,it  was  out  of  the  statute,  as  Well  for  th^ 
time  of  limitatioh  as  for  the  costs.  Nor  is  scandahm  magnaimx 
(a)  within  the  statute, 

"In  all  actions  upon  the  case  for  slanderous  words,  if  thejurt 
upon  the  trial  of  the  issue  in  such  action,  or  the  jury  that  shall 
inquire  of  the  damages,  do  find  or '  assess  the  damages  under 
forty  shilHngs,  then  the  plaintiff  or  plaintiffs  in  such  action  shaH 
have  and  recover  only  so  much  costs  as  the  damages  so  given 
or  assessed  amount  unto,  without  any  further  increase  of  the 
BStme." 

The  following  cases  will  exemplify  the  principle  th&t  regulates 
the  constructiou  in  actions  for  words,  both  as  to  the  time  a^d 
limitation  of  costs,  tn  those  cases  in  which  no  more  costs 
than  damages  are  given,  the  time  of  limitation  is  two  y^ ars  f 
where  full  costs  are  allowbd,  although  the  daitiages^  be  under 
forty  shillings,  the  action  is  out  of  the  linutation  of  two  years^ 
but  still  within  the  limitation  of  six  years ;  which  runs  froifi  the 
time  of  the  consequential  injury^ 

*In  an  actioti(5)  for  words,  for  callingthe  plaintiff  a  [  *10S ] 
thief,  and  for  procuring  him  to  be  indicted  and  impri- 
soned fiir  felony,'  until  he  was  acquitted.  Upon  not  guilty 
pleaded,  it  Waei  found  for  the  plaintiff,  and  ten  shillings  dama* 
ges ;  (so  under  forty  shillings.)  It  was  moved,  that  he  should 
have  but  ten  shillings  for  costs ;  but  the  court  conceived,  foras- 
much as  this  was  not  an  action  for  words  only,  but  also  an  ac- 
tion upon  the  case,  in  nature  of  a  conspiracy,  and  the  defendailt 

(ri)  1  Sid.  415.  (6)  Cro.  Car.  f^?. 
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was  found  gmlty  of  both,  he  shall  have  judgment  for  his  ordin- 
ary cos^i,  and  that  it  was  out  of  the  statu te^ 

« 

So,  where  the  declaration(a)  charged  that  the  defendant, 
fdUo  ef  malUiase^  spake  of  plaintiff  these  words,  ^that  the 
plaintiff  committed  felony,''  and  procured  him  to  be  arrested 
for  felony,  and  to  be  imprisoned  for  three  days :  the  defendant 
pleaded  not  guilty,  and  found  against  him  generally,  and  dama- 
ges to  twenty  shillings.  It  was  moved  that  he  might  have  no 
more  costs  than  damages,  the  damages  being  under  forty  shil- 
lings. But  because  there  was  a  precedent  shown  in  thc.above 
case  of  Edioards  v.  Topsdlli  it  was  resolved  here  to  be  out  of 
the  statute. 

But  where  the  plainti({(i)  counted  that  he  was  a  clerk  of  }he 
enrolment  office,  and  the  defendant  crimen  fdomtB  ei  mpamU^  by 
which  he  had  liked^  to  have  lost  his  office ;  the  defendant  plead- 
ed, that  as  to  the  imposition  of  felony,  otherwise^  than  by  speak-  ^ 
ing  of  scandalous  words,  not  guilty ;  and  as  to  the  speaking  of 
the  words,  non  infra  duos  annos  ;  to  which  the  plaintiff  demur- 
red. 

[^104]  «On  the  trial.  Wild,  for  the  plaintiff,  said  that  tiiis 
was  not  within  the  statute  of  limitations  no  more  than 
slander  of  title.  Jones,  for  the  defendaint,  said,  that  the  imposition 
of  felony  is  ac^onalileby  itself  and  then  the  other  words  are  with- 
in the  statute.  Wild  answered,  that  crimen  fdonicB  imponerCy 
cannot  be  by  words  alone,  but  by  some  act,  as  carrying  him 
before  a  justice  of  peace,  &c.  Twlsden,  J.  If  the  woi^s  were 
actionable  at  firsts  then  the  damages  after  do  not  give  cause  of 
action;  and  the  first  plea  is  a  bar,  and  the  other  frCiitless ;  and 
of  that  opinion  wa&  the  whole  court;  and  judgment  was  giv- 
en for  the  defendant. 

In  tfn  action  on  the  case(c)  for  words  spoken  of  the  wife  by 

(a)  Gro.  Car  8^.       (b)  IUyB.61.        (c)L€l.|U7m.831. 
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the  defendant,  viz.  ^MrB.  Hrown  is  a  whore,  and  has-done  as 
all  whores  do;^'  perquodxhe  plaintii]^  being  a  tradesman,  lost 
such  and  such,  viz.  A,  B,  &c.  from  being  his  customers,  who 
were  his  customers  before,  Sue,  Upon  not  guilty  pleaded,  the 
defendant  at  nisi  priua  gave  evidence  by  way  of  mitigation  of 
damages,  that  Mrs.  Brown  was  a  whore.  And  the  evidence 
was  very  strong;  upon  which  the  jury  gave  damages  but  twen- 
ty shilliogs  to  the  plaintiffs.  And  it  was  moved  that  the  plain- 
tifib  mijpbt  have  their  full  costs ;  which  was  opposed  by  Serjeant 
Damall.  And  the  court  held,  that  this  action  was  not  an  action 
for  slanderous  wordd  within  the  meaning  of  the  statute,  because 
the  special  damage  js  the  gist  of  tile  action,  without  which  it 
would  not  lie :  ahd  therefore  such  an  action  lies  for  the  husband 
alone,  without  joining  the  wjfe,  which  is  otherwise  in  a  common 
action  for.  words.  And  Law  v.  Harwood^  Cro.  Car.  140.  was 
cited,  and  allowed  by  the  court  to  be  a  case  in  point. 
''^And  Powell,  Ch.  J.  said,  that  if  the  master  brought  [*'105  ] 
an  action  of  battery  against  J.  S.  for  a  battery  com- 
mitted upon  his  servant,  per  quod  semtium  amtnt,  if  the  jury, 
upon  not  guilty  pleaded,  gave  damages  under  forty  shillings,  the 
pl&intiff  should  have  full  costs,  ootwithstanding  the  statute  of 
S2'&  S3  Car.  II.  c.  9.  which  allows,  in  common  actions  of  bat-* 
teiy,  00  more  costs  than  damages,  where  the  damages  are  -less 
than  forty  shillings.  And  the  plaintiff  in  the  principal  c$se  had 
full  costs. 

And  by  the  court,  in  Phillips  v.  Fishj{a)  which  was  an  action 
on  the  case  for  these  words,  spoke  of  the  plaintiff  viz.  ^  Thou 
art  a  villain  and  thief  ;'^  quanun  qui^em  verborum  propdUuioncy 
the  plaintiff  was  not  only  much  damnified  in  his  fame  and  repu- 
tation, vertm  eiium  arrestat  fuky  by  procurement  of  the  defend- 
ant, and  carried  before  a  justice  of  the  peace,  and  there  impri- 
soned. If  the  fact  that  comes  under  ih&verum  eHam  was  only 
laid  in  aggravation  of  damages,  so  that  the  words  are  the  git  (tf 
the  action,  then  the  plaintiff  can  have  no  more  costs  than  dam- 

(«)  8  Mod.  872.* 
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ages :  but  if  it  be  laid  as  a  distinct  fact,  for  whicli  another  ac- 
tion might  be  brought,  then  he  shall  recover  full  costs.  Actions 
ef  seandahm  nuignahfm,  and  ibr  slandering  a  man's  title,  are 
actions  for  words,  and  yet  not  within  the  statute  of  %\  Jac.  I. 
c.  16.  for  the  statute  intended  only  to  prevent  frivolous  actions 
for  wcMrds.  It  is  true,  where  a  trespass  is  laid  With  a  per  qaoi^ 
tjft*  as  for  instance,  ^fw  quod  servUium^^'*  Sfc.  or  '^per  quod  am- 
mfrtimm  nxorU  aniimt,''  there,  whatever  copies  under  the,  per  quod 

must  be  proved,  otherwise  the  plaintiff  cannot  have  a 
(  *106  ]   verdict,  because  that  is  the  git  of  the  action.    But  ^n 

Ae  principal  case,  the  action  is  founded  on  the  words 
spdcen,  and  the  procuring^e  plaintiff  to  {>e  arrested  for  felony 
is  laid  in  a  different  count,  and  the  defendant  is  found  guilty 
generally;  the  court  therefore  inclined  that  tfa^  plaintiff  should 
l^ave  full  costs. 

So,  where  the  declaration(a)  went  ovi  quorum  quidemfakorum 
verborum  propalatumis  prtBlextu  idem*  .Carolus  non  tohm  in  boms, 
ftomine,  et  in  negaUis  suis  honegis,  mudtiplicUer  Icems  ei  deteriaralue 
exisHi,  verum  etiam  occasione  wrbdrum  prasdidorum  per  proeuratio- 
n^m  of  the  defendant,  he  was  taken  up  and  carried  before  a 
justice;  (the  words  charging  hhn  with  stealing  a  hen;)  there 
was  a  verdict  for  the  plainti^  and  one  shiUing  damages;  and 
it  was  moved  in  Trinity  term,  12  Geo.  I.  for  full  costs:  and 
by  the  opinion  of  the  court,  that  the  plaintiff  should  have 
full  costs,  because  this  was  not  laid  as  an  aggravation,  but  as  a 
distinct  fact ;  he  spoke  the  words,  and  he  procured  him  to  be 
parried  before  a  justice. 

But  in  anaction(6)  for  words,  the  plaintiff  set  out  in  his  de- 
Claration,  tlmt  he  was  a  house-smith  by  trade,  and  that  the  de- 
fendant spoke  the  words  of  him,  (whidi  words  were  actionable 
in  themsehres,)  by  reason  of  the  speaking  'of  .which  words  the 
plaintiff  had  tost  several  customers,  naming  them  particularly, 
to  his  damage  of  lOOi.    On  the  geheraljissue  plfeaded,  the  jury 

(«)  Str.  645.    •        •  (b)  iA,  iUym.  1638. 
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found  for  tbe  plainti£^  and  gave  him  only  five  shiUingy  damages. 
And  it  was  moved,  that  the.  plaintiff  might  have  full  costs, 
though  the  damages  were  found  under  forty  shiUingSi  because 
he  had  received  a  special  damage,  viz.  the  loss  of  his  custom- 
ers; so  that  if  the  words  had^not  been  actionable  of 
"^themselveS)  this  action  would  have  be^  maintainable,  [  ^107  ] 
by  reason  of  the  special  damage.  And  tbe  twacases 
between  Phillips  and  Fish  and  Carter  and  FM  were  cited.  But; 
per  CuriatHy  Where  the  words  are  not  actionable,  but  the  action 
is  maintained  by  reason  of  special  damages  the  plaintiff  has 
sustained  upon  account  oT  the  words,  the  plaintiff  shall  have 
full  costs,  though  the.damages  are  under  forty  shillings ;  for  it  is 
not  tbe  words,  but  the  special  damage  is  the  cause  of  tbe  action. 
But  where  the  lyords  are  actionable  of  themselves,  as  in  the 
present  case,  and  special  damages  are  laid  by  way  of  aggrava- 
tion, and  damages  are  under  forty  shillings,  there  shall  be  no 
more  costs  than  damages,  for  that  is  propedy  an  action  for 
words  within  the  statute  of  21  Jac.  I.  c.  16.  And'a|  to  the 
cases  cited  of  Carter  v.  Fish  and  Phillips  v.  1%A,  upon  con- 
sidering that  declaration  the  court  held,  that  as  it  was  laid,  it 
was  not  barely  laid  in  aggrafiration  of  damages,  but  was  a  dis- 
tinct cause  of  action,  importing  crimen  febmiacei  inqnisuity  and 
therefore  the  plaintiff  there  had  full  costs.  In  this  principal 
case  the  ci^urt  directed  the  plaintiff  should  have  no  more  costs 
than  damages. 

In  the  case  of  Surtnan  v.  She^elay{a)  Mr.  Harvey  made  a 
motion  for  full  costs ;  though  the  jury  had  found  only  one  shil- 
ling damages,  they  had  giv^n  forty  shillings  .costs.  It  was  an 
action  for  words :  and  there  was  a  colloq^itan  laid  about  tbe 
plaintiff's  trade ;  and  also  a  special  damage  laid,  of  his  having 
lost  his  business  by  reason  of  the  speaking  of  the  words. 
The  word«»  in  question  were  contained  in  the  third  count,  on 
which  third  count  the  veidict  was  taken;  and  they  were  these: 
''  Thou  art  a  rogue,  and  thou^hast  cheated  me  of  sev- 
eral pounds."    Tbe  role,  *he  said,  was,  "  that  where   [*108] 

(a)  Borr.  1688.  . 
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the  word%  are  Qot  actionable  in  themselves,  there  shall  be 
full  costs,  if  special  damages  are  laid ;  though  the  damages 
found  be  under  forty  shillings."  And  to  show  that  these  words 
are  not  in  themselves  actionable,  he  cited  Hardr.  8.  Wake  v.  Chap- 
man et  Ux.  and  5  Mod.  398.  Savage  v.  Robury,  Indeed,  if  the 
words  spoken  are  in  themselves  actionable,  and  less  damages 
found  than  forty  sbillifngs,  there  shaU  not  be  full  costs  except  there 
be  a  ccUoquium.  and  special  damages  laid  as  a  substantive  and 
independent  injury.  But  the  court  held  the  latter  words,  ^  thou 
hast  cheated  me  of  several  pounds,''  to  be  actionable :  and 
told  Mr.  Harvey  he  must  be  content  With  forty  shillings  costs. 

Case  forwords«(a)  The  declaration  stated,  that  at  a  public 
auction,  on  the  29th  April,  1775,  a  small  glass  bottle  being  mis- 
^ng,  the  defendant  said,  first,  ^  That  man  [pointing  to  and 
meaning  plaintiff]  has  put  one  in  his  pocket.  I  saw  him  take 
it :  he  has  got  it"— -meaning  to  impute  to  plaintiff  that  he  had 
feloniqpsly  stolen  it.  Secondly,  that  he  said,  ^'  That  man  has 
put  one  in  his  pocket.  I  saw  him  take  it ;  ai\d  he  has  got  it." 
Thirdly,  that  the  words  were,  ^  I  saw  him  take  it :"  by  means 
whereof  he  was  publicly  searched,  and  exposed  to  great  dis- 
grace ;  and  one  John  Wo<4gar,  and  others,  have  since  refused 
to  trust  the  plaintiff.  On  not  guilty  and  issue  thereon,  a  general 
verdict  was  for  the  plaintiff.    Damages,  dne  shilliiig. 

Davy  moved  that  the  prothonotary,  should  allow  full  cDsts.  He 
agreed  the  rule  to  be  (as  laid  down  in  Burry  v.  Perry^ 
[  4iFio9  ]  2  Ld.  Raym.  f588.  and  recognised  by  two  cases  ''^in 
Barnes,  18  and  25  Geo.  II.)  that  where  there  are  spe- 
cial damages  laid  in  the  declaration,  and  the  words  are  in  them- 
selves actionable,  then,  if  the  jury  find  a  verdict  Ifor  less  than 
forty  shillings,  tliere  shall  be  no  more  costs  than  damages ;  for 
the  special  damage  is  ofily  laid  as  a  matter  of  aggravation,  and 
not  as  the  cause  of  action.  But  if  the  words  are  not  in  them- 
sdlves  actionable,  then  the  special  damage  is  the  only  vcause  of 

1(a)  2  Bl.  1062, 
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action ;  and  that  wiD  carry  fiiU  costs,  of  whatever,  amount  the 
▼erdict  may  be.  In  the  present  case,  he  allowed  the  words  In 
the  first  count  to  be  actionable,  as  imputing  the  crime  of  felony : 
but  tbose'in  the  second  or  third  count,  not  being  laid  as  a  charge 
of  felony,  are  not  actionable.  And  this  being  a  general  verdict, 
some  of  the  damages  must  be  intended  to  be  given  upon  each 
of  those  counts, 'which  (though  it  be  but  a  farthing)  would  car- 
ry costs,  as  it  could  only  be  given  for  the  special  damage. 

Walker,  for  (he  defendant,  insisted  on  the  same  rule,  and  that 
all  the  words  in  every  count  were  equally  actionable,  being  all 
under  the  same  introduction  and  qpnclusion. 

And  of  that  opinion  was  the  cdurt,  (absente  De  Grey,  Ch.  J.,) 
that  all  three  sets  of  words  being  under  the  same  introduction, 
stating  the  good  character  of  the  plaintiff,  and  the  intent  of 
the  defendant  to  cause  him  to  be  suspected  of  stealing,  and 
being  under  the  same  conclusion,  were  all  equally  actionable. 

And,  by  (SouM,  J.  that  the  distinction,  as  stated  by  Davy,  be- 
tween words  actionable  and  not  so,  with  regard  to 
thar  carrying  costs,  when  coupled  with  special  *dam-    [  *1 10  } 
ages,  and  the  verdict  under  forty  shiDings,  was  a  clear 
and  settled  distinction :  there  must  be  no  more  costs  than 
damages. 

Blackstone,  J.  said,  that  he  must  yield  to  the  weight  of  au-# 
Miorities  which  had  setded  this  distinction,  though  he  thought  it 
was  teottrtificial  and  refined.  In  his  own  plain  understanding 
he  could  only  conceive,  that  the  smaliness  of  the  damages  ought 
to  exclude  full  costs,  even  though  the  plaintiff  complained  of  a 
'special  injury^  whether  the  words  are  actionable  or  not ;  and. 
therefore  he  had  n6  scruple  In  dischar^ng  the  present  rule. 
But  be  could  not  so  well  Reconcile  it  to  his  own  mind,  that, 
c€Bteri8  paribusy  the  plaintiff  should  recover  full  costs  if  the 
words  be  innocent,  but  not  so  if  they  are  highly  scandalous. 
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Nares,  J.  said,  the  rule  fras  certainly  as  stated  hf  Davy  at 
the  bar,  and  then  by  his  brother  Gould,  therefore  the  rule  was 
discharged. 

Trespass  is  within  the  words  of  the  statute.  With  respect  to 
trespass  to  lands,  it  is  enacted,  thsft  in  all  actions  of  trespass 
quare  clausum  f regit,  wherein  the  defendant  shall  disclaim  in  his 
plea  to  make  any  title  or  claim  to  the  land  in  which  the  trespass 
is  by  the  declaration  supposed  to  be  done,  and  the  trespass  be 
by  negligence,  or  involuntary,  the  defendant  shall  be  admitted 
to  plead  a  disclaimer,  and  that  the  trespass  was  by  negligence 
or  involuntary,  and  a  tender  #r  oif^v  of  sufficient*  amends  be- 
fore the  action  brought :  whereupon,  or  upon  some  of  them, 
the  plaintiff  shall  be  enforced  to  join  issue ;  and  if  the  issue  be 

found  for  the  defendant,-  or  the  plaintiff  shall  be  non- 
[  *1 1 1  ]    suited,  the  plaintiff  shall  be  clearly  *barrcd  from  the 

said  action  or  "actions,  and  all  other  suit  concerning 
the  same. 

Trespass  quare  clati«iim/regfi7,anfl  to  personal  property,  must 
be  brought  within  six  years  :  the  statute;  therefore,  may(a)  be 
pleaded  to  trespass  for  mesne  pr«iits,  and  the  defendant  may 
by  that  mean  protect  himself  from  all  but  the  last  six  years.  [1] 

(a)  Ran.  Ejeet.  444. 

[t]  In  the  CRSQ  o(  Murphy  vs.  Guian^  (2  Hayw  R$p.  145.)  Tay* 
LOR,  J.  delivering  the  Opinion  of  the  Courts  said  ;  *'  Th#  actios  for 
"  mesoe  profits  does  not  accrue  till  after  a  recovery  to  ejectment, 
'^  and  possession  obtained :  then  the  defendafit  by  relation,  is  a 
''  trespass  against  the  plaintiff's  possession  ab  iniiiio ;  consequently, 
"  if  the  action  be  commenced*  within  three  years  after  that  time, 
"  the  act  of  Limitations  will  not  bar."  ^  vide  same  case,  Ibid.  163| 
the  like  Opini  n  by  Johnston  ,  J.  ^  tide  Murphy  vs.  Guion's  Execvr 
tors^  t  J^ortk  Car.  Law  Rep.  96,  the  like  Opinion  by  Hall,  J. 

♦ 

In  the  case  of  Pitman  vs.  Caseif,  {2  Hayw..  Rep.  293,)  Taylor, 
Judge  delivered  the  Opinion  of  the.  Court  lt^Uhe  following  terms  ; 
**  The  trespass  complained  of  first  commenced  above  three  years 
'^  before  the  institution  of  this  action,  and  has  been  continued  to 
"  the  time  of  the  action,  which  was  within  three  vears.     The  act 
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And  ti*espass  to  persons  must  be  brought  within  four  years  of 
Uie  trespass  committed.  But  when  the  trespass  has  been  continu- 
ed many  years,  ^nd  the  statute  of  limitations  pleaded,  the  jury 
gives  damages  only  for  the  time  witliin  the  statute. 

In  an  action(a)  for  an  assault,  and  imprisoning  plaintiflf  from 
10th  August,  24  Car.  II.  until  2d  October,  1  Jac.  11.  the  time 
of  exhibiting^  the  bill,  to  which  the  statute  of  limitations  was 
pleaded,  and  found  for  the  plaintift^  witli  entire  damages :  two 
exceptions  were  moved  in  arrest  of  judgment;  first,  that  a  ver- 
dict cannot  help  what  appears  to*be  oihererwise  upon  the  face 
of  the  record.  Now,  here  the  plaintiff  declared,  that  he  was 
imprisoned  the  tcntli'of  August^  24  Car.  II.  which  was  thirteen 
years  before;  and  being  one  entire  trespass,  tlie  issue  is  found 
ds  laid  in  tlie  declaration ;  which  cannot  be  for  so  many  years 
between  the  cause  of  action  and  bringing  of  the  writ;  for  if  a 
trespass  be  continued  several  years,  the  plaintiff  must  sue  only 
for  the  last  six  yeurs,(6)  for  which  he  bath  a  complete  cause  of 
Action  ;  but  when  those  are  expired,  he  is  barred  by  the  statute. 
8eG0Bdly,  when  the  plaintiff  has  any  cause  of  action, 
then  the  statute  of  hmitatix>ns*begins ;  as  in  an  action  [  ''^l  12  ] 
on  the  case  for  words,  if  they  be  actionable  in  tliem- 
sdves,  without  alleging  special  damages,  the  plaintiff  will  re- 
cover damages  from  the  tim'c  of  the  speaking,  and  not  accord- 
ing to  t^hat  loss  itiay  follow.    So  in  trover  an^  conversion, 

(a)  3  Mod.  lit. 
Kb)  Tbc  i»J«a  in  this  ease  was  bad,  beio^  **Not£tiiUj  mtbia  six  yeftn/*  whereas 
it  should  hare.becD,  ' '  Not  guilty  within  four  5ears. " 

*■<■■■  '  ■        -■    .1.  M     .    'a.     ,  »,.■■-         —.■■-...., fc.  .  <      I    •    .  I    I     »      ■   .  ■    »  ijf   . 

"  of  Limitations  is  pleaded ; — and  mo^t  clearly  that  act  is  a  bar  to 
**  tbe  action ;  ior  il  must  be  fouaded  upon  the  first  tortious  entry  i 
^*  not  upon  any  c<KilinuaDce  of  possession  afterwards,  and  within 
** three  years.  Before  an  action  of  trespass  cam  be  maintained  for 
**  coDliiMiiiig  in  possession  iiAer  the  first  entry  there  must  be  a  regain-* 
^  ing  of  the  possession  by  the  party  expelled.  Then  the  Law  deems 
**  the  possession  to  have  been  his  all  along ;  and  of  course  that  the 
*'  defendant  was  a  violator  of  it  evoi^y  moment  be  (continued  his 
"  poBseasion.^'     Upon  this  opinidu  the  plaintiff  >ras  noosuitcd. 

*    21 
.       V 


I 


when  thicre  is  a  dausc  of  action  vested,  and  the  goods  continue 
in  the  same  possession  for  seven  years  afterwards ;  in  such 
case  it  is  the  first  conversion  which  entitles  the  plaintiff  to  an 
action.  So  in  the  case  at  bar,  though  tliis  be  a-  continued  im- 
prieonment,  yet  so  much  as  was  before  the  writ  brought  is  bar* 
red  by  th©stBt<ite.(a) 

» 
On  the  other  side  it  was  contended,  that  i\\e  verdict  is  good^ 
for  the  jury  reject  the  beginning  of  the  trespass,  and  give  dama- 
ges only  for  that  which  falls  lyithin  the  six  years ;  and  this  may 
be  done,  because  it  is  laid  U8(jae  exhibitioneni  biJlx,  If  the  defend- 
ant had  pleaded  not  guilty  generally,  then  damages  nmst  be  for 
tl)e  thirteen  years,  though  the  plaintiif,  on  his  own  showing,  bad 
brought  his  action  for  a  thing  done  beyond  the  time  limited  by 
the  statute;  but  having  pleaded  "Not  guilty  at  any  time  within 
six  years,"  iftheverdictfind  him  guilty  within  that  time,  it  is 
against  him.  Secondly,  as  to  the  objection,  that  the  cause  of 
action  arises  beyond  six  years,  though  it  do  appear  so  in  the 
declaration, yet  that  doth  npt  exdudetbe  plaintiff,for  there  might 
have  been  process  out  before^  or  he  might  be  disabled  by  au 
outlawry,  which  may  now  be  reversed ;  or  he  might  be  in  pri- 
son, and  newly  discharged  ;  from  wMiich  time  he  hath  si-%  years 
to  begin  iiis  action;  for  being, under  any  of  these  circumst^i|- 
ces,  the  statute  does  not  hurt  him. 

[*113]  *Ctiria. — If  an  action  of  false  rmprisonmcnt  be 
brought  for  seven  years,  and  the  jury  find  the  defendant 
guilty  butlor  two  days^  it  iaa  trespass  within  the  declaration. 
This  statute  relates  to  a  distinct,(&)  aiid  not  to  a  continued  act, 
for  after  six  years  it  will  be  difficult  to  prove  a  trespass :  many 
accidents  may  happen  within  that  time,  as  the  death  Or  remo- 
val of  witnesses,  &c.    Judgment  was  given  for  the  plaintiff. 

And    trespass,    with  consequential  damage:?,  is  within  the 
statute,  though  it  has  not  yet  been  settled  whether  the  limiia- 

* 
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- 
lioft  be  six  or  four  yeara;  but  either  way  is  weH  enough  on 

general  demurrer. 

* 

The  plaintiff  complained  of  a  plea  of  trespas93(a)  and  stated 
that  the  defendant  on  1  St  January,  1 792,  and  on  divers  other 
days,  &c.  at,  &c.  with  force  and  arms  made  an  assault  upon 
G.  the  plaintiff's  wife,  and  then  and  tliere  seduced  her,  &c. 
whereby  the  plaintiff,  during  all  the  time  aforesaid,  lost  and 
was  deprived  of  the  comfort,  society,  and  fellowship  of  his  said 
wife,  and  of  her  aid  and  assistance,  &c.  and  other  wrongs  to 
the  plaintiff  the  defendant  did,  against  the  peace,  &c.  and  to  the 
damage  of  the  plaintiff  of  20,000/.  Pleas  ;  first,  not  guilty  of 
the  premises;  second,  not  guilty  of  the  premises  at  any  time 
within  six  years  next  before  the  exhibiting  of  the  plaintiff's  bill. 
Kepiication  joining  issue  on  the  firat  plea,  and  denwirring  gen- 
erally to  the  second ;  joinder  in  demurrer. 

In  support  of  the  demuoer  it  was  contended,  by  Wood,  that 
the  statute  of  limitations  could  not  be  pleaded  to  an 
*action  of  trespass  for  an  assault  and  consequential  [  *1 14  ] 
damage, ,  but  that  it  was  confined  to  trespass  quare 
clausum  fregit,  or  trespass'  for  taking  goods,  which  must  be 
brought  within  six  years  after  the  cause  of  action,  or  to  tres- 
pass for  an  assault  and  battery,  &c.  which  must  be  brought  within 
four  years,  and  is  confined  to  such  actions  brought  by  the  party 
personally  injured.  That  according  to  a  MS.  case  of  Cook  v. 
Sayer^{b)  with  which  he  bad  been  furnished,  the  court,  in  deci- 
ding the  demurrer  to  the  plea  of  tlie  statute  of  limitations,  con- 
sidered the  action  as  an  action  on  the  case,  and  not  of  trespass^ 
which  was  a  mistake,  and  was  so  noted  to  be  in  BatcMor  v, 
jB%gs.(c)  He  then  read  the  following  note  :— "  Cooke  v,  Sayer 
was  an  action  brought  by  the  husband  against  the  defendant  for 
ciiminal  conversation  with  his  wife.  Plea,  not  guilty  within 
six  years,  to  which  there  was  a  demurrer.  The  question  was, 
if  the  action  were  trespass  and  assault,  or  case?  If  the  former, 

« 

(a)  g.Eaff,  aS9.  '     (h)  2  Wils,  S.\  (C)2BI.  Bep.  Sw 


crt:  .">.  1  '      Of  ^^ctions  on  'IhrU- 


tlic  pica  ;vas  bad,  because  It  ouglit  tube  brought  wllhiu  \oftv 
years ;  if  the  latter,  it  was  good.  Cnria^  without  hearing  any 
argument,  this  .was  an  action  on  Ihe  case.  If  it  were  trespass 
and  assault,  the  wife  must  have  joined  judgment  for  thc<ldend- 
ont.^^  Secondly,  he  contended,  that  supposing  the  statute  uf 
limitations  was  pleadable  to  such  an  action,  the  plea  ought  not 
to  be,  *'  Not  guilty  of  the  premises,  &c.  within  six  years ;"  btit 
that,  the  cause  of  action  did  not  accrue  within  six  years,  the 
gist  of  the  action  being  the  consequential  damagei  namely,  the 
deprivation  of  comfort,  &c. ;  as,  \iassump$it  be  brought  upon  a 
promise  to  do  an  act  at  a  future  day,  which  was  not  then  done, 
the  plea  cannot  be  non  asmmpsit  infra  ses  annos,  hwi  actio  noh 
accrcfdt  infra  sex  annas.     Gouldy.  Johns(m.[a) 

[  *1 1 5  ]       '^'^Scarlett,  cmitra^  was  stopped  by  the  court. 

Lord  EUenborougb,  Ch.  J.  The.cause  of.action  in  these  ca- 
ses, arises  from  the  time  of  the  injury*done  by  the  defendant  by 
the  corruption  of  the  body  and  mind  of  tbe  wife :  for  from  that; 
time  she  is  less  qualified  to  perform  the  duties  of  the  marriage 
state.  Then  the  question  is,  whether  this  T>c  an  action  on  the 
case,  or  an  action  of  trespass  and  assault?  And  it  is  said,  that, 
tbe  latter  description  only  applies  to  personal  assauks  on  the 
body  of  the  plaintiff  who  sues :  but  nothing  of  that  sort  is  said  in 
thestatute.  Nodoubt  that  an  action  of  trespass  and  assault  may 
be  maintained  by  a  master  for  tlic  battery  of  his  servant,  per ^tu^i 
servitium  amisit ;  and  so  by  a  husband  for  atrespass  and  assault 
of  this  kind  upon  his  wife,  per  quod  consortiuin  amisit.  Then  it 
is  said,.that  the  case  of  Cooker.  Sayer  was  decided  on  the  sup- 
position that  it  was  an  action  on  the  case.  It  might  be  material 
to  consider  that  point,  if  the  question  now  were,  whether  the 
limitation  of  six,  or  of  four  >ycars  only,  applied  to  this  case : 
but  if  the  defendant  take  the  longer  period,  and  plead  not  guilty 
within  six  years,  that,  of  course,  must  include  that  he  is  not 
guilty  within  four  years,  and  the  plea  not  having  been  specially 

.  (a)  S«lk.422. 
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demurred  t6,  is  therefore  good  in  either  way  of  considering  it. 
i  do  not  know  what  my  opinion  would  have  been  if  th^  point 
liad  now  first  arisen,  whether  to  have  considered  this  as  an  ac- 
tion on  the  case  or  trespass :  but  it  having  been  considered  in 
Cooke  V.  8ayer  as  an  action  on  the  case,  I  should  be  inclined 
so  to  consider  it.  But,  whichever  it  be  taken  to  be,  the  bar 
equally  applies  to  it.  ^ 

»*Lawrence,  J.  At  any  rate,  it  would  be  going  too  [*!  16  ] 
far  to  say,  that  there  is  no  limitation  whatever  to  such 
an  action  as  the  present ;  and  if  tliere  be  a  limitation  of  it,  it 
must  either  be  of /our  or  of  six  year^ :  and  then  the  objection 
to  the  plea  .is  resolve,d  into  a  mere  matter  of  form,  which  can- 
not betakep  advantage  of  on  general  demurrer.  But  upon  the 
c(Uestion,  whether  an  action  of  this  kind  be  trespass  or  qase^ 
besides  the  case  of  Cooke  y.  Sayer^  and  where,  it  •  15  tt>  be  ob<» 
served,  that  the  plea  was  in  the  same  form  as  the  present,  there 
was  another  OBse  of  Parker  y.  Ironjield^  in  this  court,  in  Hil 
term,  19  Geo.  III.  in  which  the  declaration  charged,  that  the 
defenda'ht,  on  the  Ist  day  of  November,  177T,  Jand  on  divers 
(lays  and  times  between  that  day  and  the  exhibiting  of  the 
plaintiff's  bill,  made  an  assault  upon  Mary  Parker,  the  daughter 
and  sen'ant  of  the  plaintiff  and  debauched  the  said  Mary,  and 
carnally  knew  her,  whereby  he  was  deprived  of  her  service. 
And  Mr.  Justice  Buller  has  written'  on  the  back  of  his  paper 
book,  ^*  This  is  an  action  on  the  case,  and  not  of  trespass,  and 
therefore  *  divers  days,'  &c.  proper.''  And  then  there  is  this 
further  endorsement  on  the  paper  book,  "Declaration  for  de- ' 
bauchihg  daughter,  that  defendant  on  divers  times,  &c.  assault-* 
ed,  &c.  good ;  for  this  is  an  action  on  the  case :  aliter,  in  tres- 
pass for  assault.^'  He  therefore  certainlj^i^onsidered  it  as  an 
action  on  the  case,  and  not  an  action  of  trespass  and  assault. 
Bttt  leave  was4|ien  given  to  withdraw  the  demurrer,  on  pay- 
ment of  costs. 

Le  Blanc,  J.    I  had  doubted  whether  the  case  just  mentioned 


t;ii^  J. j 
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was  decided  an  the  ground  of  the  nature  of  the  ac- 
[  *117  ]    (ion,  having  myself  a  very  sh9rt  note  of  it,    Bot  *I 

considered  that  this  was  either  an  action  da  the  case,  or 
an  action  of  trespass,  within  the  statute  of  limitations ;  for  it  would 
be  very  singular  if  this  were  to  be  considered  as  tr^wis  of 
such  a  kind  as  to  be  taken  out  of  so  beneficial  a  statute.  And 
in  either  way  of  considering  it,  the  plea  is  a  good  bar.    * 


Judgment  was  given  for  the  defendant. 


CH.  0.]  Of  the  Canmheucin^ 

"*  but  the  legislatuTc(a)  purposely  avoided  mtnt^oning  the  teste 


(a)  BttlT.d59. 


'  *  ngrccd  to  refer  the  matters  in  dispute  between  them  to  nrbitra- 
"  lors,  takes  the  case  out  of  the  Statute  of  Limitatioos,  and  the 
^'  present  suit  having  been  brought  wiihin  three  years  after  the 
'^  reference  had  been  entered  into  and  made  a  rule  of  court,  the 
'  '^  present  plaintiffs  are  entitled  to  recover  in  this  suit." 

* 

The  taking  out  of  a  writ,  is  the  cotnmeucement  of  an  action',  to 
s;ive  the  demand  from  the  Statute  of  LiroitatiqpSi  and  Dot  the 
iff^rvicc  of  the  writ.     AUen  vs.  Mann,  1  Chip,  Sep.  94. 

A  claim  against  the  estate  of  a  deceased  partner,  accruing  iu 
ooiiscquencc  of  the  insolvency  of  the  surviving  partner,  after  the 
^Statute  of  Limitations  had  run  upon  the  claims  against  such  estate 
t^enerally,  is  not  barred,  thoogh  not  exhibited  within  the  period 
limited  by  Ihe  statute.  Pendleton  ^  AL  vs.  Phelps  if  AL  {In 
,  Kqnity.)  A  Day^s  Rep.  47G. 

In  the  case  of  Tyson  vs.  8tmpsOn  §-  AL  (2  Hay w.^ Rep,  147.). 
TAVLOn,  J.  delivering  the  Opinion  oftlic  Court,  said,  *•  The  Act 
*'  of  Limitations  did, not  run  so  as  to  l^ar  the  action  of  the  admin- 
•*  istrator ;  the  loiters  uere  obtained  not  till  lately;  and  the  act 
**  bdgins  to  run  only  from  the  tim«  of  obtaining  them." 


If 


In  the  case  of  The  Administrators  of  Quince  vs.  The  Admin- 
i.stratoKs  f(f  Ross,  {^  Hay w.  Rep.  180.)  Johnston,  J.  delivered 
the  Opinion  of  the  Court  as  follows,  *'  This  bond  was  given  in 
"  17G4,  payable  in  December,  17G4;  in  1777  the  obligor  died  ; 
**  letters  of  administrationissued  iu  1773,  in  the  month  of  January  ; 
"  in  1794  the  administrator  died,  and  in  1798  new  letters  were  is- 
"  sued  to  the  present  defendant.     The  rule  is  that  after  20  years 

•  acquiescence  presumption  of  payment  shall  arise,  but  if  any  cir- 
''  cumstanccs  can  be  oflered  to  account  for  the  delay,  these  shall 
^'  hinder  the  presumption.  Now  here  from  1773  to  the  tlr;>t  of  June, 
*•  1784,  the  courts  were  shut  up  and  the  war  intervened :  after 
•'  1784  till  1794,  when  lliere  was  an  administrator,  is  but  10 
''  years,  and  from  December,  1764,  to  lOlh  March,  1773,  is  but 

'  six  years,  added  together  IG.  After  1794  till  the  commence- 
*'  mcnt  of  this  action  suit  could  not  be  brought  because  there  was 
'  no  person  to  be  sticd  ;  which  suflicit^itly  accounts  for  the  delay. 
'*  So  that  there  is  not  20  years  of  computable  time  from  the  pc'ridd 
*^  wheu  this  boud  was  payable  to  the  commencement  of  this  ac« 
"  tion,  iind  the  presumption  VviH  not  arise."  '  Vetdict  for  the 
pl'.intiff 


mud  suing  of  jictidns.  [OBt  <K. 

of  writs,  the  exhibiting  bills,  the  arrestiyg,  the  holding  to  bai^, 
Biunmoningy  serving,  or  any  other  form  of  process ;  but  leaves 
to  everj  court  to  say,  ^^  what '  act  of  the  party  commences  the 
suit ;''  and  after  the  limited  time,  forbids  that  being  done* 


•  ml  I*  I 


Prescription-  does  not  run  against  him  who  cannot  sue.  Her- 
nandez ^  AL  vs.  Montgomery^  2  Mart  Rep.  (AT.  S.)  422.  ^  Vida 
same  case^  in  Errors  12  Wheat  Sep.  129. 

A  Writ  of  error  must  be  sued  within  tfwcDty  years  from  the  tiofd 
when  the  title  to  it  accrued,  of  within  five  years  after  the  same 
disability  which  existed  at  that  time  has  ceased.  Eager  ^  Ux.  vsi 
The  Commonwealth  ^  Afunroe^  4  Mass.  Rep.  1 82. 

A  promise  made *on  the  1st  of  November,  1811,  was  sued  on  the 
first  of  November »  1817  ;  and  it  was  bolden  to  be  barred  by  the 
Statute  of  Limitations.  Preshrey  ^  AL  vs.  WilUamSt  16  Mass. 
Rep.  193, 

A  mutual  understandiog  and  agreement  between  a  debtor  and 
creditor,  that  suit  shall  not  be  brought  upon  an  account  until  the 
debtor  shall  have  gone  to  Europe  and  returned,  is  a  good  bar  to 
the  Act  of  Limitations  during  his  absence  from  this  country,  and 
may  be  given  in  evidence  to  prevent  the  Court's  expunging  from 
such  account  items  appearing  to  have  been  due  five  years  before 
bis  death.     HoUaday^  Ex* or.  8fC.  vs.'Liitlepage,  2  Munf.  Rep.  316< 

Under  the  practice  in  New*Hampshire,  the  true  time,  when  a 
writ  is  sued  out  or  an  action  commenced,  is  the  time  when  the  writ 
is,  iivfact,  filled  up  with  the  declaration  in  order  to  have  it  served 
on  the  opposite  partv.  Society  for  propagating  the  Gospel  vs.  Wfdt^ 
c»nb^lJ^eW'Hamp.'Rep.(R:4rW.)22t 

The  executor  of  A*  was  sued  onS  note  of  hand  ;  plea  Statute 
of  Limitations  ;  ^Replication  that  by  the  act  of  1789,  (of  8o.  Carq^ 
Una,)  nine  months  are  allowed  to  executors  and  administrators 
after  the  death  of  their  testator  or  intestate,  before  they  can  be 
sued,  and  that  the  plaintiff  ought  not  to  be  barred,  having  been  re* 
strained  by  the  aforesaid  act  nine  months,  from  commencing  his 
nctioB.  Heldf  that^be  plaintiff 'was  allowed  four  years  exclusive 
of  the  nine  months.  Moses  vs.  Jo7tes'  Ex' or.  Sec.  2  Nott  4*  McC. 
Rep.  269. 

The  Court  will  not,  in  a  penal  action  alter  the  term  of  which  a 
declaration  is  entitled,  to  a  previous  term,  irt  order  to  bring  it 
within  the  time  limKed  for  the  action. .  Woodrtjfft  vs.  Williarm,  t 
Marsh,  (Eng.  Com.  Pleas.)  Rep.  419. 


CH.   6.] 


Of  (he  €ommmci$ig 


In  the  king's  beiicK  by  the  general  rule(a)  and  course  of  tke 
court,  the  filing  of  the  bill  ie  the  commencing  of  a  suit,  and 
the  bin  of  Middlesex,  or  UitUaiy  but  process  to  bring  the  party 
in ;  except  where  replied  to  avoid  the  statuCje  of  limitations,  or 
a  tender  when  these  processes  are  considered  as  the  eoromenc- 
ing  of  a  suit. . 

To  a  plea(6Xof  the  statute,  the  plaintiff  replied  a  latitat  pur- 
chased a  long  time  before,  with  the  intention  tb  declare  in  that  ac- 
tion :  and  the  court  held  that  he*had,  by  llmt  htUat^  saved  him- 
self from  being  barred,  for  it  was  a  commencing  of  dn  action  in 
the  king's  bench. 

[♦119]       *But  if  the  htiiat  be  for  a  smaller  sum  than  the 
damages  laid,  the  court  will  not  intend  it  io  be  for  the 
same  cau8e,.unless  so  stated. 


in  an  action(c)  on  the  case,  &c.  the  plaintiff  declared  and  laid 
bis  damages  to  four  hundred  pounds.  The  defendant  pleaded 
die  statute  of  hmitiUions,  ^  non  assumpsit  infra  sex  anncsJ^^  The 
plaintiff  replied,  that  he  sued  out  a  lutitat  to  take  the  defendant 
two  years  before  the  actjpn  brought  for  150/.  And  upon  a  de- 
murrer to  this  replication,  it  "was  insisted,,  on  the  part  of  the  de* 
fendant,  that  these  were  different  actions ;  for  no  man  would 
take  out  a  latitat  for  150L  and  declare  ad  damnum  4QQI  It  is 
(rue,  if  the.  plaintiff  had  averred  it  had  been  one  and  the  same 
cause  of  action,  it  might  lia|^  been  otherwise ;  and  so  it  was 
ruled  by  the  court.  -  ^      • 

* 

But  as  a  latitat^  when  sued  out  in  vacation,  is  tested  of  the 
preceding  term,. and  therefore  the  action  may  appear  to  have 
been  commenced  witinn  time,  when,  in  fact,  it  was  barred  by 

(a)  Cowp«4M.        (6)  Sid  SH    Cftrth.  282.         (c)  S  Mod.  109. 
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the  statute, the  defendant  may  rebut  this,  by.  showing  the  very 
day  on  which  the  laiiiai  was  taken  ou(.[1]- 

ByLord  Man8field.(a)    There  never  was  a  plainer  proposi- 
tioOj  conceived  in  plainer  English  words,  than  the  rule  laid 

(a)  Burr.  9^. 


[Ij  The  Statute  of  Limitations  as  to.reviews,  stops  at  tbe  time 
the  writ  [of  review]  is  sued  out.  The  date  and  not  the  service  of 
the  yvrit  is  pritm  facie  evidence  of  the  true  time  when  it  was  sued 
out  But  this  prima  facie  evidence  may  be  rebutted,  and  the  true 
time  shewB  by  parol  testimony.  Society  for  propagating  the  Gospel 
vs.  fVhitcamb,  1  Kew-Hamp,  Rep.  {R  ^  W.)  227, 

The  condition  of  a  IVlarshul's  Bond  b  broken  by  his  neglecting 
to  bring  money  intoxonrt,  directed  to.be  so  brought  in,  or  to  foiy 
it  over  to  the  party  ;  yet  if  the  proceedings  be  suspended  by  ap- 
peal, so  that  tbo  party  injured  has  no  right  to  demand  the  money^ 
or  to  sue  for  the  recovery  of  it,  his  right  of  action  has  not  accrued, 
so  as  to  bar  it,  if  not  commenced  within  six  years.  Montgomery 
vs.  Hernandez  ^  Al.  {In  Error.)  12  Wheat.  Rep.  129. 

In  the  case  ofChtild  ^  Al.  vs.  HcUe,  Executor ^  ^c.  (15  Masi,  Rep. 
Abb.  458.)  The  Court  j^aid  ;  "  The  plaintiffs  are  not  barred  by  the 
^  Statute  of  Limitations.  The  six  years  had  not»  expired  at  the 
''  death  of  the  testator :  The  plaintiffs  therefore  had  two  years  af- 
'*  ter  the  grant  of  administration,  within  which  to  commence  an 
**  action  against  the  defendant.'  [Stat.  1793,  c.  -75.]  Before  it 
'c  was  necessary  for  them  to  commence  an  action,  and  before  they 
<<  could  regularly  do  it  according  to  Stat.  1788,  c.  66,  that  is,  with- 
*'  in  one  year  aftef  the  defendant  undertook  his  trust,  he  had  re- 
«<  presented  the  estate  to  b^ insolvent.  This  again  prevented  the 
**  plaintiff  irom  commencing.an  action  a{  law,  and  they  were  com- 
^'  polled  to  present  their  claim  to  the  commissioners  [of  Insolvency'} 
**  for  allowance.  They  dicf  so' present  it  within  the  time  prescrib- 
«•  ed  by  l^w,  and  by  the  order  of  the  Judge  of  Probate.  It  is  there- 
«*  fore  clear,  that  their  claim  was  not  barred  by  the  Statute  of  Lim- 
«*  itations,  when  it  was  6rst  laid  before  the  commissioners. — The 
'*  proceedings  in  the  present  action  are  in  the  nature  of  an  appeal 
"  from  the  adjudication  of  the  commissioners.  The  question  to 
<*  be  tried  Is,  whether  they  ought,  or  ought  not,  to  have  allowed 
'^  0ie  plaintiff's  claim ;  and  it  is  to  be  tried  here  on  the  same  prin- 
*'  ciples,  on  whichuit  was,  x)r  ought  to  have  been  tried  before  the 
**  commissioners.  The  pre^dnting  of  the  claim  to  them  was  vir- 
**  tuallv  the  commencement  of  this  action.' 
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docm  by  this  act  of  parliament  It  enacts,  '4hat  all  actions 
upon  the  case  (other  than  such  accounts  as  concern  the  trade 
of  merchandise  between  merchant  and  mercbant,  their  factors 
and.  servants)  shall  be  commenced  and  sued  within  six  years 
next  after  the  cause  of  such  actions  or  suit,  and  not  after.'' 

m 

[  ^lliO  ]  ^The  statute  i»  negative,  .and  prohibits  that  jvliich 
must  be  the  act  of  the  party;  be  the  form  as  it  may, 
tbe  suing,  commencing,  or  bringing  an  action,  must  be  by  some 
act  of  the  party ;  and  that  is  the  thing  prohibited,  after  the  ex- 
piration of  the  limited  time. 

The  preceding  act  of  limitation,  32  H.  VIIL  c.  2.  computes 
the  prescription  from  the  time  run  before  the  teste  of  the  writs 
therein  mentioned :  but  because  t^at  would  not  be  a  tme  crite- 
rion of  the  time  of  commencing  suit^  vvithin  tbe  provisions  of 
this  statute  of  21  JacL  c  16.  the  legislature  has,  in  the  latter, 
(which  professes  to  be  made  for  quieting  joS  men's  estates  and 
avoiding  of  suits,)  purposely  avoided  mentioning  the  tester  of 
writs,  the  exhibiting  bills,  the  arresting^  the  holding  to  bail,  sum- 
iponing,  serving,  or  any  other  form  of  prpcess ;  but.  leaves  to 
every  court  to  ^ay,  **  what  act  of  the  ptlrty  commences  the 
suit ;"  and  after  the  limited  time,  forbids  that  being  done  The 
moment  the  six  years  expire,  th^'  prohibition  attaches :  the  1^- 
islature  says,  ^Mie  shall  not  .sue  after  that  time."  If  the  time 
expired  in  June,  and  he  takes  out  his  process,  in  October,  the 
act  done  by  him  in  October  is  prohibited,  and  against  the  law ; 
ibr  the  statute  says,  he  shall  not  sue  aftier.  I(  by .  antedating 
the  writ,  he  does  sue  after,  then  this  e^ect  of  antedate  is  direct- 
ly contrary  to  both  the  words  and  ineaning  of  the  act  of  par- 
liament. 

If  SO  plain  a  thing  caa  be  made  plainer,  there  happens  to  be 
a  clause  in  the  aet  which  is  decisive  :(a)  ^.Sufficient  ameads 
may    be    tendered  for  en    involuntary  trespass   before  the 

in)  St«.  6.* 
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action  brought.''  Apply  the  argument  to  tbis  clause, 
and  the  provision  will  be  thus:  " To  prevent  *frivo-  [*121J 
loue  and  vexatious  duits,  there  may  be  a  tender  of 
sufficient  amends  before  the  action  brought :  but  by  an  implied 
reference  to  the^  course  of  the  court  of  king's  bench,  the  party 
may,  after  the  tender,  bring  his  action  with  an  antedate,  which 
shall  overreach  and  defeat  the  tender.^'  And  so  the  implied 
reference  repeals  the  express  text. 

The  statute  did  not  intend  to  bar,  unless  the  party  had  acqili- 
esced  six  years.  But  he  who  sued  out  a  bi/ttof,  to  bring  the  de- 
fendant into  custody,  that  he  might  declare  against  him,  did  not 
acquiesce  within  tlie  true  meaning  of  the  act ;  though  artificial- 
ly, the  bin  IS,  upon  the  record,  the  first  step:  The  day  he  sued 
out  the  laHua  he  might  have  taken  out  an  original :  and  any 
construction  of  the  statute  tp  make  it  bar  one  form  of  suing,  while 
others  were  open,  \i(ra:»  liugatoiy,  and  contrary  to  its  true  intent. 
But  to  bring  it  within  the  equity  of  the  law,  the  htUai  must  be 
taken  out  with  an  intent  to  declare  in  that  action,  and  must  be 
contimied  to  filing  of  the-bill. 

* 

When  the  replication  of  a  latitat  came  to  be  allowed  to  save 
the  bar,  and  prevent  the  running  of  the  statute,  because  suing 
out  a  haauu  was,  in  real  truth,  an  act  of  diligence  of  the  party, 
and  the  first  step  towards  recovering  his  demand  by  the  action 
depending,  (though  in  a  strict  legal  sense,  by  the  course  of  this 
court,  such  action  is  ngt  deemed  to  be  bvought  till  the  bill  is  filed,) 
it'  would  be  most  extraordinary  and  most  unequitable,  not  to  al- 
low this  equity  to  be  rebutted'  by  the  defendant,  by  showing, 
^*  that,  in  real  truths  the  time  was  run  before  the  plaintiff  took 
any  step."  He  was  actually  barred  before  he  sued  out  the^ 
latikA ;  though,  in  fofm,  by  the  course  of  this  court, 
^as  the  action  is  supposed  to  be  brought  later,  the  lat-  [  *1SS  ] 
iieA  is  supposed  to  be  taken  out  e§irlier,  than  the  teal 
truth. 

Therefore  we  are  all  cle«\rly  of  opinion,  that  within  the  true 
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meaning  of  the  act  of  parliament,  sii^  years  baviBg  expired  be- 
fore the  latitat  was  in  fact  taken  out,  is  sufficient  to  rebut  the 
matter  of  the  plaintiff's  replication;  which  alleges,  that  al« 
though  the  suit  was  not  brought  within  the  six  years,  according 
to  the  course  and  legal  notions  of  this  court,  yet,  in  fact,  it  was 
braugfat  within  the  time  by  suing  out  the  loittoL 

Second  point* — ^Whether  the  party  may  be  permitted  to  show 
that  the  latitat  was  taken  out  after  the  six  years  expired? 

If  the  teste  of  a  latitat  was  conclusive,  wron^  must  necessa- 
rily be  done,  in  many  other  cases  as  well  as  the  present,  and 
great  inconvenience  and  absurdity  would  follow.  No  man, 
whose  cause  of  action  arose  in  tfae^  v^eation,  could  sue  out 
this  process  till  the  next  term ;  which  would  be  an  injury  to 
plaintiffs^  and  defeat  the  very  end  for  which  this  practice  was 
inti*oducedr  Tbe  defendant  might  be  arrested  long  before  the 
writ :  I^  might  be  sued  after  he  ^ad  made  a  legal  tender,  whieb 
would  be  a  manifest  injury  to  defendants.  But  tlie  court  would 
not  endure,  that  a  mere  form,  or  fiction  of  law,  introduoed  for 
the  sake  of  justice,  should  work  a  wrong,  contrary  to  the  real 
truth  and  substance  of  the  thing :  and  Ihey  have,  for  one  hun- 
dred and  fifty  years,  uniforaiiy  held,  "  that  where  it  became  ma- 
terial to  distinguish,  they  would  consider  the  day  when  the  writ 
was  taken  out  asthesubstanee,  and  the  teste  as  the  form/' 

[  *123  3  *ln  the  case  of  Pigot  v.  Rt>g€r8^{a)  it  was  held, 
that  a  latitat  bearing  date  before  the  bond  upon  whicli 
the  action  was  brought,  but  returnable  after,  was  right ;  becauee, 
says  the  court,  ^4he  process  always  bcai^  teste  the  last  day  of 
the  term  before." 

So  in  3  Keb.  213.  an  obligation  ^^not  to  prosecute  before  a 
Mv^eA  time,"  was  h^en  not  to  be  broken  by  a  telftaf  tidfien 
out  after  the  time,  though  it  w§s  tested  before :  tbe  reawm  given 
is,  because  the  latitat  is  not  suable  with  any  other  teste  than  of 
the  preceding  term. 


« 


(d)  Cro.  Jac.  661. 
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Where  the  arrest  is  bdbre  the  actual  suing  out  of  the  writ^  it 
has-been  often  determined  that  it  cannot  be  justified;  and  that 
the  day  when  it  issued  may  be  averred  notwithstanding  the 
teste  is  before  the  arrest. 

f 

The  case  of  BUtm  w.JAnsim  and  ofh6r«,(a)  was  trespass  and 
ftibe  imprisonment  in  London.  The  defendant  pleads  that  J. 
S.  sued  forth  a  writ  of  laiiUii^  the  first  day  of  Trinity  term^  H* 
rected  to  the  sheriffof  R.;  and  by  virtue  of  thai,  the  Kiherifi'  of 
the  said  county  made  a  warrant  to  the  defendant,  whereupon 
hetookthefdaintiC;  (which  is  the  same  imprisonment;)  a&- 
9qae  hoc  that  he  is  guilty  in  London^  «el  aLiter^  vd  alio  modo. 
The  plaintiff  replies,  that  the  said  writ  was,  in  truth,  prosecuted 
sAer  the^mpiiaonment,  (to  rwit,)  on  the  9th  of  August.  Upon 
this  the  defendant  demurs.  And  it  was  adjudged  for  ibe  plain- 
tiff; because,  although  the  teste  of  the  writ  is  upon  relsord,  and 
the  plaintiff  cannot  aver  against  it,  yet  here  will  be  great  incon- 
TeiHeacea^  if  the  plaintiff  cannot  set  forth  the  very  time 
when  it  was  purchased :  and  the  ''"relation  of  the  date  [  ^124  ] 
to  the  last  ^y  of  the  preceding  term  is  only  calcula- 
ted to  prevent  fr^,  but.not  to  justify  a  tort. 

I 

And  in  the  same  cas^  Lord  Cb.  J.  Kelynge'is(6)  reported  to 
have  said,  that  the  time  when  a  laiiM  is  sued  fottb  is  traversa- 
ble, and  may  be  averred  otherwise  than  according  to  the  teste: 
which  was  agreed  by  the  whole  court ;  for  a  relation  shall  not 
work  a  wroni;.  If  a  man  be  taken  in  the- vacation  by  waitant 
without  writ,  md  a  latUat  be  procured,  tested  in  the  preceding 
term,  it  shall  not  discharge  the  wrong  done  after  the  teste,  and 
before  the  actual  taking  out  of  the  writ ;  but  the  plaintiff  may 
take  issue  when'it  was  prosecuted  in  troth. 

# 

In  the  case  of  Hanway  v.  Jlferrcy,(c)  it  was  holden,  that  though 
a  latitat  maybe  taken  out  before  the  cause  of  action,  yet  the 

(«)  lUyn.  WI.  (6)  2  K«b.  196.  (c)  1  Vent.  28. 
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party  cannot  be  arrested  upon  it  till  after ;  and  in  that  case  the 
court  dischai^ed  the  arrest. 

In  the  case  of  Chauney  v.  Rulter^{a)  in  trespass  and  false  im- 
prisonment, the  defendant  justified  by  arrest  on  a  latitat.  The 
plaintiff  replied,  that  the  writ  was  taken  out  after  the  arrest ;  tq 
which  replication  the  defendant  demurred.  Et  per  Cktriamr^ 
The  antedate  of  the  writ  will  not  suffice,  if  the  proceeding  be 
after. 

So  as  to  tenders.  In  the  case  of  fFatts  .v.  Baker^{b)  it  was 
holden,  ''that  a  tender  came  too  late  after  an  arrest  upon  a  UUir 
tatJ^^  But  the  ground  of  that  case  implies,  that  if  a  tender  was 
made  before  the  latitat  taken  out  in  fact,  the  retrospeAive  teste 
of  the  writ  (which  might  be  even  before  the-  cause  of  action) 
could  not  deprive  the  defendant  of  the  benefit  of  that  tender. 

[  *1S5  ]  *In  an  action  upon  the  case,  where  it  is  necessary 
to  state  the  taking  out  a  latitaiy  the  par^  may  declare 
that  it  was  sued  out  such  ar  day  in  the  vacation,  bearing  teste 
the  last  day  of  the  preceding  term ;  or  if  the  teste  only  be  stated 
in  ihe  declaration,  and  the  question  should  turn  upon  the  pre- 
cise day  when  it  was  taken  out,  the  jury  may  find  it.  And  this 
was  adjudged(c)  so  long  ago  as  the  reign  of  Charles  II. 

The  declaration  alleged  \he  iMiUU  to  be  sued  out  of  the  court 
on  the  21st  of  January :  the  jury  found  that  the  teste  of  it  was 
on  the  dSth  of  November,  being  the  last  day  of  the  preceding 
term;  but  that  it  was  indeed  sued  out  of  the  court  on  tbe^lst 
of  January,  as  the  plaintiff  had  declared.  The  declaration  was 
lield  to  be  good,  because  it  was  according  to  the  truth  of  the 
fact,  though  the  teste  of  a  latitat  must  be  of  the  preceding  term. 

In  the  same  c^se,  reported  in  1  Ventr.  362.  it  is  stated,  that  a 
special  verdict  was  foynd,  "that  the  latitat  bore  teste  the  28th 

(a)  8  Keb.  213.  (6)  Cro.  Car.  S»4.  (c)  Sir  T.  Joiiet,  149 
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of  November,  32  Car.  11.  but  was  really  token  out  the  2l8t  of 
January  following.^'  Hojt,  who  was  counsel  for  the  defendant, 
ai^ued,  that  by  lavic  it  must  be  deemed  to  be  taken  out  the 
^th  of  November,  when  the  teste  is.  Lord  Cb.  J.  Pemberton 
is  reported  to  have  given  the  rule  in  the  following  words :  "We 
know  the  course  of  this  court  is  to  teste  latitats  taken  out  in  the 
vacation  as  of  the  term  preceding:  and  the  course  of  a  court 
18  the  law  of  a  court.  The  plaintiff  might  have  declared,  that 
he  sued  out  a  kuUaf  the  21st  of  Januaiy,  tested  the  28th  of  No- 
vember preceding;  and  if  he  be  not  estopped  to  declare  so, 
surely  the  jury  may  find  the  whole  matter."  And  so  judgment 
was  given  for  the  plaintiff. 

^Numberless  are  the  acts  of  parliament  in  the  stat-  [  ^126  ] 
ute  book  which  give  actions  "so  as  the  suit  be 
brought  or  commenced  within  one,  two,  three,  or  four  months, 
or  some  longer  time,  and  not  afterwards."  And  many  give  ac- 
tions to  the  party  aggrieved,  to  be  brought  within  two,  three,  or 
four  months,  ^d  if  the  party  aggrieved  do  not  sue  within  that 
time,  then  to  a  common  infcH-mer. 

Notwithstanding  th6  doubt  in  the  case  of  CuUiford  v.  Blandr 
fofdyia)  it  is  now  settled,  "that  a  hiitat  is  a  good  commence- 
ment, of  a  penal  action :"  and  was  so  holden  in  this  court,  in 
Hil.  22  G.  II.  in  the  case  of  JSy^c^,  qd  tam^  v.  Knapton. 

If  the  teste  of  a  laiiiat  was^to  be  conclusive  as  to  the  time  of 
suing,  die  time  giveq  by  the  legislature  might  be  ^enlarged  to 
double  or  tdple  the  number  of  months. "  After  expiration  of  the 
time  given  to  tlie  party  aggrieved,  the  common  informer  might 
take  out  a  writ :  and  then  the  party  aggrieved  might  defeat  his 
right  after  it  had  attaciied,  by  taking  out  a  latitat  with  an  ante- 
date. By  tHis  mere  form  or  fiction  of  law,  (which,  for  good 
purposesi  gives  the  laJtiiai  an  antedate  merdy  as*  a  matter  of 
fbrm^)  penal  statutes  would  he  rendered  more  penal ;  and  men 

(a;  4Hod.  1». 
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would  be  subject  to  penalties)  to  which,  by  law,  aceorfling  to 
the  truth  of  the  case,  they  are  not  liable.  The  plaintiff  who 
sues  upon  any  of  these  acts  (which  are  Tery' numerous)  must 

take  out  the  writ  in  6ict  within  the  time  :  the  teste  of  the  writ 

« 

will  not  be  sufficient.  The  act  done  by  him,  in  commencii^ 
the  suit  within  the  Kmited  time,  is  in  the  natui;e  of  a  condition 
precedent  to  entitle  him  to  maintain  that  action.  If  the  legisla- 
ture had  not  taken  for  grafted,  ^'that  the  true  time  of 
[  *127  ]  -suing  *out  a  wiit  might  be  shown  in  opposition  to  the 
teste,"  it  would  have  been  "absurd  to  havejimited  the 
time  to  one,  two,  or  three  months,  followed  by  the  negative 
words,  ^' and  not  afterwards :"  or,  in' default  of  the  party  ag- 
grieved suing  #ithin  such  time,  to  give  an  immediate  right  to  a 
common  informer :  and  yet  this  is  the  form  in  which  such  ac- 
tions are  pi^nned,  from  the  beginning  to  the  end  of  the  stfktute 
book. 

The  act  of  23  H.  VI.  c.  15.  gives  a  penalty  of  40L  to  the 
burgess  chosen,  and  not  returned,  so  as  he  sne  for  the  same 
within  three  months ;  or  to  any  other  person  who,  in  default  of 
hiin  so  chosen,  riiall  sue  for  the  same.  Suppose  UUitats  were 
taken  out  upon  this  act  by  the  party  aggrieved,  and  also  by 
many  othei^  persons,  in  the  long  vacation,  all  bearing  date  the 
last  day  of  Trinity  term,  how  could  it  b«  determined  "who  had 
a  right  to  sue,'^  but  by  showing  the  true  times  when  the  writs 
were  respectively  prosecuted  ? 

The  9  Atme,  c.  14.  gives  an  action  to  the  person  losing  101. 
at  play,  to  behrought  within  thtee  months ;  and  if  he  do  not  sue 
within  that  time,  then  to  any  body  else.  There  are  a  multitude 
of  modern  acts,  down  to  the  present  session  of  parliament,  pen- 
ned exactly  in  the  same  ii^ay.  I  h^ve  been  told,  that  at  MHri 
Priu9  it  has  ^een  often  ruled,  in  suits  ^upon  such  statutes,  ^ilsnt 
the  true  time  of  taking  out  the  writ  may  be  shown,  notw^stand- 
ing  the  teste."  The  very  penning  of  8  G.  I.  c.  19.  is  abso- 
lutely inconsistent  with  the  notion  of  the  teste  being  conclusive ; 
because  it  says,  the  suit  ^^  shall  be  brought  before  the  end  of  the 
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Bext  term ;"  which  this  doctrine  would  construe  to  mean,  af- 
ter the  end  of  the  next  term. 

*But  there  is  one  act  in  the  statute  book  which  [^138] 
alone  would  be  decisive  that  the  true  time  of  suing  out 
the  writ  may  be  shown,  and  that  is  5  W.  &  M«  C  SI .  s.  4.  where 
(for  preventing  abuses  by  arresting  persons  wUhout  legal  pro- 
cess) the  officer  is  required  to  enter  the  very  day  wheh4^  writ 
is  signed.  But  if  the  very  day  couldiiever  be  shown  in  plead- 
ing or  evidence,  it  would  liave  bseo  most  absurd  to  have  provi- 
ded a  record  from  which  it  miglrt  appear.  The  statute  does 
not  enact  that  the  teste  shall  rjot  be  conclusive,  but  takes  it  for 
granted  that  it  is  not. 

It  was  due  to  the  great  and  long  litigation  which  this  ques- 
tion has  borne  in  Westminster-Hall,  to  consider  careftilly  every 
thing  that  has  been  said,  and  to  look  into  every  oase  and  author- 
ity that  has  been  quoted  on  the  other  side.  I  have  done  so : 
and,  upon  the  most  minute  examination,  am  not  able  to  find  any 
principle  of  law,>  determination,  or  authority,  which 'Contradicts 
thepropositioD  I  have  endeavoured  to  prove,  viz.  that  where  the 
true  time  of  suing  out  a  laAiUU  is  material,  it  may  be*  shown  not- 
withstanding the  teste.  ' 

I 

The  arguments  agaiBst  allowing  such  an  averment,  are  drawn 
Irom  rules  and  cases,  the  reason  of  which  is  not  the  same, 
though  they  bey  a  seeming  similitude  in  sound.  No  conclusion 
canine  drawn  from  rules  established  in  the  case  of  a  writ  which 
ought  to  b^r  date  the  day  it  is  Sued  out,  and  which  may  be 
quashed',  upon  motioii,  for  ineg:ularity,1f  it  be  antedated.  I  al* 
low  the  maxim  laid  down  in  Ptowden,(a)  and  many  other  books, 
^Hhat  no  maa  shall  be  allowed  to  plead  or  prove  that  such  a  writ 
was  sued  out  on  a  different  day  from  that  on  which  it  bears 
date."  Plowden  gives  the  reason : — ^Bec^fise  contra- 
dicting the  ^este  tends  to  discredit  some  judicial  or   [  *139  ] 

(a)  Plowd.  491.  b.  482.  a^ 
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other  o6Scer  of  record.  But  tbu»  only  goes  to  the  raode 
of  redress :  the  false  date  does  not  finally  conclude  the  par- 
ty. His  redress  is  in  a  summary  way,  "by  application  to  the 
court  out  of  which  the  writ  issues ;  and  therefore,  in  the  court 
of  exchequer,  in  the  case  of  .Tht  King  v.  Mann^{a)  upon  an 
extent,  the  court  inclined  to  disallow  the  plea,  and  set  aside  the 
writ,  upon  motioni  because  it  was  antedated. 

.  But  an  ayermetit,  ^Hbat  ft  iaiUat  tested  the  last  day  of  the 
precedent  term,  issued  in  the  v^acation,  does  not  tend  to  discred- 
it the  officer;'^  for,  by  law,  it  njay  so  issue,  and  ought  lo  be  so 
antedated.  It  cannot  be  set  aside,  upon  motion,  for  irregulari- 
ty; because  it  is  right.  The  averment  does  not  contradict  th^ 
record,  because,  taking  the  course  of  this  court,  together  with 
the  teste  of  the  writ,  it  stands  indifferent  whether  the  writ  was 
sued  out  the  last  day  of  the  term,  or  in  the  vacation.  And  there 
is  the  difference  between  such  a  writ  as  this,  and  those  that  are 
intended  by  Plowden. 

The  reason  why  nobody  shall  be  permitted  to  aver  that  a 
judgment  was  signed  after  the  first  day  of  term,  .or  that  a  fieri 
/aetaa  was  taken  out  in  the  vacation,  is,  because  the  fact  is  not 
relevant :  the  legal  consequences  do  not  depend  upon  the  truth 
of  the  fact,  oh  what  day  the  judgment  was  completed,  or  the 
writ  ot  fieri  facias  actually  taken  out,  but  upon  the  rule  of  the 
law,  ^Hhat  they  shall  be  deemed  complete  and  binding,  to  aH 
intents  and  purposes,  by  relation." 

The  moment  the  law  saidf  ^Judgment  shall  bind  purchasers 
only  from  the  signing,'^  it  followed,  that  in  tbii  case  of  purcha- 
sers the  time  of  digning  might  be  shown. 

[^ISO]       "^If,  to  invalidate  the  writ,  there  was  an  averment 
that  it  issued  on  a  day  in  the  vfteation ;  there  the  in- 
ference w6uld  hold,  from  the  case  of  a  judgment,  ot  fieri  facias  ; 

• 

(a)  2  St™.  740. 
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and,  to  be  sure,  such  an  averinent  could  not  be  allowed,  be- 
cause to  that  purpose  the  fact  is  not  relevant ;  for,  by  law,  a 
laiiXat  may  issue  in  the  vacation,  tested  the  last  day  of  the  pre- 
cedent term.  Authorities,  that  a  latiUii  is  void  if  it  bears  teste 
out  of  term  (which  is  the  case  of  Butkhridfe  v.  Wnghl^){a) 
prove  nothing  to  the  present  purpose,  because  it  is  equally  cer- 
tain that  it  may  be  purchased  out  of  term,  provided  the  teste  be 
formal.  The  case  of  Jcnesy  an.tBtlomey^^v.  £ume(,(6)  upon  a 
writ  of  privilege,  is  not  applicable.  The  court  (here  held  the 
replication  to  be  insufficient,  but  abated  the  writ;  and  the 
ground  they  went  upOn  was,  that  it  appeared,  on  the  plaintiflPs 
own  showing,  that  his  writ  bore  date  before  bis  cause  of  ac- 
tion, though,  m  fact,  taken  out  after.  But  they  considered  that 
writ  in  the  nature  of  an  original,  and  therefore  abateable,  if  it 
bear  date  before  (he  cause  of  actipp.  Now,  the  direct  contrary 
is  the  established  law  in  the  case  of  a  laiiMt ;  for  it  may  bear 
date  before,  if  really  prosecuted  afier,  the  cause  of  action. 

The  case  of^dwortfi  v.  Hutch%n8(m{c)  has  been  much  relied 
upon,  though  it  was  never  argued  again.  Judgment  mri  is  said 
te  have  been  gjyen  for  the  plainlifl^  and  no  cause  shown :  but 
no  judgment  is  entered  on  the  roll.  And  there  might  be  aveiy 
good  reason  to  give  judgment^for  the  plaintiff,  upon  the  true 
Qonstruction  of  tlie  covenant.  The  words  might  very  fairifr  take 
in  aH  fNTOcess  as  of  that  term ;  especially  a  judicial  writ,  which 
must  proceed  upon  ti  ground  prior  to  the  end  of  the 
term.  The  ^reporter  supposing  the  time  of  suing  [^131] 
'out  the  mre  facias  to  be  material,  passes  a  strong  cen- 
sure upon  the  judgment,  if  it  stopped  the  party  from  showing 
tbe  truth :  for  he  ^ays^  ^  If  such  be  the  ground  then,  in  judgment 
of  law,  a  coveni|nt  may 'be  brqken  when  in  reality  and  truth,  it 
neverwas  broken  3  quodnotaJ*\  And  it  would  be  well  w^^ith 
noting,  indeed,  for  no  proposition  covld  be  more  unjust. 

* 

Upon  tbe  argument  in  this  c^use  it  was  said,  that  Lord  Hard- 


(a)  HO.  18  O.  I.  B.  R.  ^        (fr)  P.  5  O.  II.  C.  B.  (e)  1  Lvtw. 
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wicke,  in  the  case  of  Haan  v.  ¥atetj{a)  was  of  opinion  against 
the  averment ;  and  that  Mr.  J.  Lee  came  over  to  that. opinion; 
and  that  his  lordship  was  ready  to  have  given  judgment,  when 
he  was  told  the  parties  had  agreed. 

I  cannot  form  an  opinion  upon  a  point  of  law  whidi  would 
not  be  shaken  by  so  great  an  authority :  but  his  lordship  has 
been  so  good  as  to  let  me  hav^  his  notes  of  the  two  arguments 
in  that  case  li^fore  him.  There  is  no  notice  taken,  in  his  lord- 
sbip^s  own  notes,  of  what  might  fall  from  Umself :  and  it  does 
not  appear,  from  his  lordship's  notes  of  what  Mr*  Justice  Lee 
said,  tliat  he  changed  his  opinion.  His  lordship  says,  he  believes 
he  had  not  formed  a  conclusive  judgment  in  his  own  mind ;  and 
that  he  certainly  had  made  qo  preparation  towards  delivering  it  in 
court.  And  be  has  been  plo^sed  to  tell  me,  (hat  he  inclined  to 
the  opinions  of  Mr.  Justice  Page  and  Mr.  Justice  Lee  (who 
were  for  admitting  the  averment  in  the  defendant's  rejoinder) 
against  the  opinion  of  Mr.  Justice  Probyn,  who  thought  it  could 
not  be  admitted  by  law.  And  we  are  all,  most  dearfy 
[  ^132  ]  of  opinion,  that  the  "^averment  in  the  defendants  re- 
joinder ought  by  law  to  be  admitted;  consequently, 
4he  demAirrer  must  be  over-ruled,  and  judgment  given  for  the 
defendant. 

And  in  the  common  pleas,(b)  in  an  action  of  osswi^mA  for 
goods  sold,  to  the  statute^  pleaded,  the  plaintiff  replied,  that  be- 
fore the  six  years  were  out  he  brought  an  original  in  trespass 
against  the  defendant^  with  the  intent  to  declare  against  him  in 
asswnprity  aceoinling  to*  the  custom  of  the  court. ,  The  defendant 
said,  that  there  was  no  such  record ;  anA  th^plaintiff  produced 
an  original  in  trespass,  brought  within  the  time^  against  the  de- 
fendant and  two  otliers ;  joqA  it  was  in  trespass  and  assault  in 
London:  and  it  was  moved,  that* this  record  did  not  midce 
good  the  replication,  fer  it  was  against  three,  and  it  should  have 
been  in  a  dmaum  f regit ;  for  that  was  said  to  be  the.  course  of 

(a)  P.  5  O.  H.B.  H.  '  {h)  2  Vent.  »4. 
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the  couft  to  declare  in  aagr  thiog  ufion  «uch  a  ^rit  No  judg* 
ment  was  giyen  in  this  case :  but  ad  to  the  suuig  of  an  original 
ki  trespass  and  assault,  contrary  to  the  custom  of  the  court,  the 
prothonotary  informed  the  coiirt^  that  the  oHginal  being  in  Lon- 
don, the  cursitor  would  not  make  a  claummfregit  into  London; 
and  therefore,  though  in  other  counties  that  was  to  be,  yet  tree- 
pass  and  assault  would,  do  in  this  case ;  ^pd  such  was  the  con- 
stant practice;  and  that  it  was  not  material  though  others  were 
joined  in  the  writ  with  the  defendant ;  but  the  court  doubted  of 
the  practice. 

And  in  the  subsequent  case  of  Every  v.  CarUr^{a)  wherein 
the  plaintiff  declared  on  several  promises,  to  which  the  statute 
of  limitationEt  was  pleaded,  the  plaintiff  replied  an  ori* 
ginal,  |Mt)seeuted  against  the  defendant  ^before  six  [^ISS] 
years  weis  elapsed.  The  defendant  crayed  oyer  of 
the  writ,  which  was  in  trespass  quare  daumn  /regit ;  and  de- 
nied that  the  Writ  made  good  the  writ  mentioned  in  the  replica- 
tion. To  this  the  plaintiff  demurred ;  and  the  court  agreed 
that  it  was  the  practice  then  settled  in  the  court,  to  take  out 
such  an  original  in  a  niawum  fregil,  and  to  declare  in  assun^sit^ 
or  the  like. 

/ 
Biit(i)  where  the  oiswnpsii  was  laid  in  one  county,  and  the 

replication  to  the  plea  of  the  statute  of  limitations  showed  a 

writ  of  €immanjt€gii  brought  within  six  years  in  another,  the 

judgment  of  die  common  pleas,  that  this  writ  had  avoided  the 

stetote  of  limitattqiw,  was  reversed  on  error ;  and  Holt,  Ch.  J. 

said,  though  such  a  writ  of  dausum  fre^  might  be  a  silfficient 

process  to  bring  in  the  party,  and  compel  an  appearance,  yet 

it  could  not  be  an  original  to  avoid  the  statute  of  limitations  : 

that  way  of  proceeding  was  to  eradicate  all  the  principled  of 

law. 

So,  where  a  cHatumn  /f egtf(c)  in  Dorsetshire  was  replied,  to 

(a)  2  VeDt  269.  (6)  Ld,  ita^ni.  663-  (c)  12  Mod.  570. 
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vmA  the  st^ate  of  fimitationa,  in  aa  action  of  asimqmi  in 
London,  in  which  the  couit  of  common  pleas  gave  judgment 
on  demurrer  for  die  plaintifl^  whioh  was  afterwarda  reversed  in 
error  in  the  king's  bench,  because  the  continuances  of  the  writ 
did  not  appear.       ,    • 

Hoh)  Ch.  J.  in  giving  judgment,  said,  You  say  that  it  is  the 
course  of  the  court,  time  out  of  mind.  Thaquestioa  is,  wheth- 
er that  must  be  granted ;  or,  if  it  be  contradicted,  how  it  shall 

be  tried?  It  cannot  be  by  jury;  therefore  alleging  or 
[  ^  1 34  ]   not  alleging  is  not  material ;  for  *if  it  be  the  course  of 

the  court,  it  is  matt^  of  law,  of  which  we,  as  judges, 
fluust  take  notice.  Siich  a  way  has  obtained,  but  the  question 
is,  whether  such  a  course  has  efficacy  enough  to  be  a  good 
groiHid  for  a  declaration ;  and  suppose,  when  the  defendant 
comes  in,  rad  puts  in  hail,  he  demands  oyer  of  the  original,  do 
you  think  it  will  be  enough  to  give  hip  oyer  of  the  dausum 
/rqfft  ?  And  he  asked  here,  could  an  original  in  Dorsetshire  be 
a  foundation  for  a  declaration  ii^  I^ondon  ? 

Error(a)  was  brought  upon  a  judjpent  in  the  common  pleas 
in  indebiMus  (usympsUy  and  the  action  laid  in  Leicestershire. 
The  defendant  pleaded  the  statute  of  limitations,  and  the  plain- 
tiff rqphed  a  danman  JrtgU  in  Derbyshire,  sued  witinn  six  years, 
to  arrest  the  defendant ;  and  when  he  was  brought  in  to  de- 
clare against  him  inaMtiiiq7A(,according  to  the  course  of  the  com* 
men  pleas,  the  defendant  rejoined,  that  he  did  not  assume  with- 
in six  years- before  the  issuing  of  the  doMmm^fre^i ;  and  upon 
issue  thereon,  a  verdict  was  given  for  the  plaintiff,  and  judg- 
ment accordingly,  iu  the  common  pleas. 

And  upon  the  general  errors  assigned,  Mr.  Parker,  for 
the  defendant  in  error,  argued,  that  supposing  the  dauswm  /regit 
was  sued  with  intent  to  declare  in  another  action,  and  was  well 
continued  until  the  time  of  the  declaration  in  the  said  action, 

(a)  Ld.  lUjm.  880. 
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lkttvivitt*be  ftiauflteient  prosecutiDR  witMn  the  sMule  of  Kmt* 
tatidne:  and  ibal  though  in  this  case  the  dotinuH /fegtr  was 
nof  ootttinued,  yet  that  will  be  aided  by  the  verdict ;  which  will 
distinguish  this  case  from  that  of  Mots  v.  Brereian^(fi)  and  o^ 
MBmey  v,  Hay^ard^{b)  which  cases  were,  adjudged 
upon  *lhe  pk)iot  of  the  discontinuance.  That  such  a  [*185] 
writ  sued  will  avoid  the  operation  of  the  statute  of  ^ 
limilai^ons ;  because  the  words  of  the  statute  are  general, 
^'  shall  be  coraroenced  and  sued.'^  If  it  had  been  said,  that  an 
original  shaH  be  sued,  the  objection  here  would  have  been 
strong ;  but  now  the  sole  question  is,  what  shall  be  said  the 
eommeneement  end  suit  of  an  action  ?  Whatsoever  is  a 
proper  method  to  bring  the  defendant  into  court  to  answer 
will  be  the  commenceinent  and  suit  of  an  action ;  because  an 
action,  in  Co.  Litt.  185.  is  defined  to  be  nothing  but  jus  prose* 
quendi  in  jtuUcio  quod  sibi  debeiur.  That  a  claustan  fregit  is 
proper  for  that  purpose,  appears,  first,  because,  if  a  man  lives 
in  one  county,  aad  commits  a  trespass  in  another;  if  he  be 
sued  by  original  in  trespass,  there  ought  to  be  an  original,  and  a 
capias  upon  it,  in  the  proper  county ;  ftnd  then  a  testatum  capias 
in  the  couniy  where  h''^  lives ;  all  which  dilatory  proceeding  is 
saved  by  the  suing  of  a  dausum  fregit  at  once ;  and  by  declaring 
i^jiainst  hitn  in  the  proper  county  when  he  comes  in.  Secondly, 
if  a  man  makes  a  contract  in  the  vacation,  intending  to  run 
away  Wmnediatdy,  if  be  be  sued  by  original,  he  must  be  let  go 
«t  large,  because  one  cannot  have  an  original  but  of  the  precfs-" 
dent  term,  which  will  be  before  the  cause  of  action.  But  now,  hj 
the  help  of  this  dausum  fregit^  one  may  arrest  him  presently, 
and  declare  against  him  in  a  proper  action  the  next  tern).  The 
statute  of  13  Car.  II.st.2*  c.  2.  in  the  preamble,  takes  notice 
of  these  dauswn  fregits^  that  they  were  processes  used  in  the 
commencement  of  acrions.  And  the  said  course  is  confirmed 
in  T.  Jones,  217.  Atkins  v.  Jay.  Besides,  that  there  are  other 
commencements  of  suits  in  tbe  common  pleas,  than  by  original, 
as  by  bins,  of  privilege.  The  true  commencement  of  . 
^ery  actk>n,  in  point  of  law,  is  a  *proper  original  in   [  *136  ] 

(a)  Ld;  lUym.  66S.  (6)  12  Mod.  670. 
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Mich  acdoa.^  and  thevefop«^  8tmll|r  wpeakioift  a  damm  Jngtt 
cannot  be  an  original^  but  in  an  action  of  trespass :  but  J^  i^ 
by  the  course  of  the  common  pleas,  a  eUummt  fregU  issues  be- 
fore the  suing  of  a  proper  original  in  any  actioo,  and  is  used 
as  process  to  bring  the  defendant  in,  and  upon  such  dautum 
fregU  he  is  arres&d,  &c.  the  suing  of  such  dfltutm  fregU  wiH 
be  a  suing,  and  commencement  of  an  action  intbin  the  mean- 
ing of  the  statute  of  limitations ;  for  it  is  equally  a  demand  of 
my  right.  And  what  shall  be,  and  what  shall  not  be,  a  com- 
mencelnent.of  an  action,  must  be  determined  by  the  course  of 
the  court.  And  that  is  the  reason  why  a  bill  in  the  king's 
bench  is  held  as  the  original  there,  and  the  want  of  it  aided  by 
verdietby  18  Eliz.  c.  14.  within  the  words,  ^  wantsf  any  writ, 
origina],''  ftc»  Hob.  204.  This  statute  has  been  expounded 
liberally,  as  to  the  saving  the  writ  of  the  parties :  therefore,  it 
has  been  resolved,  that  where  an  action  has  been  commenced 
by  plaint  entered  in  an  inferior  court  within  these  six  years ; 
and  then  the  action  has  been  removed  by  habea;^corpu$i  and  the 
statute  pleaded ;  though  the  proceedings  were  here  de  fwvo^  yet 
the  entry  of  the  plaint  in  the  inferior  eourt  was  such  a  proceed- 
ing as  would  avoid  the  statute  of  limitations ;  and  that  the  pro- 
ceedings upon  the  habeas  corpius  were  in  some  sort  a  continu- 
ance of  the  former  suit  1  did.  228.  WhiLwUh  v.  Hovenden^  and 
the  case  in  3  Lev.  245.  is  exactly  a  case  in  point.  Then,  be 
said,  that  the  case  of  laUtaU  in  this  court  were  of  the  same  na- 
ture; for  they  are  issued  for  a  supposed  trespass,  and  when  the 
defendant  comes  in,  he  shall  answer  in  other  actions.  But  the 
case  of  the  kuUat  is  the  stronger  case;  for  a  latiUU  may  bear 

teste  before  the  cause  of  action,  1  Vent.  28. :  and  the 
[  ^137  ]   bill  of  Middlesex  in  this  ^court  is  never  filed,  and  the 

latitat  is  the  first  process.  Dyer,  118.  Cro.  Car. 
264.  So  the  daumm  fregU  is  the  first  process  in  the  common 
pleas,  and  always  filed. 

Objection;  that  there  is  no  foundation  for  this  averment 
ttnce  there  is  no  dause  of  Jic  etiam  hUkt  in  it,  as  iiMt  isift 
VlTittrb. 


a§id  Hfing  of  ^Hons.  [ch«  & 

Answer.  The  same  objection  hdd  in  all  eases  of  latUais  be- 
fore the  IS  Car.  II.  st.  2  c.  2.  ih  compliance  with  which  statute 
the  said  clause  was  inserted  in  latitats^  as  appears  in  1  Keb. 
S98,  and  so  it  is  at  this  day  in  all  laHtaU,  where  special  bail  is 
not  required.  As  to  the  mat«  cr  of  the  4i8Continuance,  he  said^ 
that  it  was  aided  by  the  verdict  by  the  32  H.  VIII.  c.  30.  And 
be  cited  several  oases  of  defects  aided  by  verdict,  as  Yelv.  129. 
Kenirick  v.  Pargiter  ;  1  Saund.  226.  Sttrmd  v.  Hbgdm  ;  1 
Lev.  196.  Cro.  Car.  240.  the  case  of  OWey  v.  William  ; 
Raym.  634.  Allen,  32.  Cro.  Jac.  434.  2  KM).  188.  230. 
the  case  in  point  upon  a  plea  of  a  laHlat, 

E  canh^  it  was  argued  by  Mr.  Cheshyre,  for  the  plaintifif  in 
error,  that  both  cases  cited  by  Mr.  Parker,  of  Jlfow  v.  Bre- 
Tet<m^{a)  and  ISnsey  v.  Hayward^{b)  were  adjuged  upon  this  rea- 
son, viz.  the  originals  were  not  proper  in  the  said  actions ;  and 
that  this  was  worse  than  any  "of  them,  because  this  action  was 
brought  by  executors,  and  the  clmuum  firegU  was  for  a  trespass 
done  to  them  in  their  own  right,  q^re  daumm  ipsorum  fregii  ; 
that  the  verdict  would  not  help,  because  the  original  was  im- 
proper, and  therefore  the  issue  void  and  immaterial ;  but  in  the 
cases  cited  rf  the  other  side  the  issues  were  proper*. 

•Holt,  Ch.  J.  said,  that  tbis  case  was  not  Bke  the  case  [*138  ] 
of  laHtati  inihe  king's  bench ;  because  a  toitot  is  an 
ancient  process  of  this  court,  and  was  a  ^occss  of  this  court 
at  the  ttme  of  makifig  of  the  statute  of  limitations,  and  the  use 
only  to  bring  in  a  rtan  in  custody ;  and  then  they  declare  against 
him  in  custodia  martseiUi  maresealeuB.  But  when  a  man  is 
brought  in  by  a  dcmwn  fregU  in  the  common  pleas,  they  do 
not  declare  against  himr  in  custodia  guardiam  de  la  Fleet,  hot  upon 
an  original  proper  for  the  action.  Aad  this  practice  of  daimm 
fftgitixi  the  common  pleas  is  new,  and  they  have  anoflier  way  to 
sue  there,  viz.  by  original.  But  in  the  king's  bench,  a  hOitai,  ia 
some  actions,  is  the  only  way  to  commence  the  suit.    North, 

(11)  Ld.  Biiym.fi§S.  (»)  »^Mod-  ^' 
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Chief  Justice  of  tb^  Goromon  pleas^madeia  complaint  of  loft- 
tats  in  parUainent)  and  the  matter  suffi^^d  great  agitation  in 
partiament;  but  at  laet  the  latiiaU  were  approved  v  ^  ^^y  ^i^ 
also  by  27  Eliz.  c.  .8.  which  gives  a  writ  .of  error  in  the  exphe* 
quer  chamber,  but  excepts  errors  to.  be  assigned  for  want  of 
jurisdictton  in  the  king's  bench. .  Now,  this  being  the  process 
of  the  king's  bench  at  the  time  of  the  making  of  the  statute  of 
limitations^  it  must  be  understood  to  be  comprised  within  the 
meanipg  of  the  act  And  he  said,  he  imagined,  that  after  the  re- 
yersal  of  the  judgment,  of  ftinsey  v.  Haywardi{a)  was  affirmed 
in  parliament,  this  point  would  never  have  been  moved  again. 
But  farther,  he  said,  here  was  a  fatal  fault,  viz.  that  the  plain- 

« 

tiff  does  not  show  that  the  orfgina]  was  ever  returned.  Now, 
if  he  shows  a  writ,  and  does  not  return  it,  that  will  not  avoid 
the  statute  of  limitations, 

[  *13d  ]  .^tAnd  Powys  and  Gould,  Js.  agreed  in  aU  these  mat- 
tei^  with  the  Chief  Justice  H^t;  and  said,  that  in  the 
case  of  ChtUyin'd  v.  BlanJ^ordi{b)  in  the  exdiequer  chamber,  ail 
the  judges  there  hdd,  that  a  latUat/WAs  a  kind  of  original  in  the 
king's  bench. 


•. 


Powell,  J.  agreed  witli  them,  that  the  judgment  ought  to  be 
reversed,. for  want  of  showing  a  return  of  the  writ.  But  tm  to 
the  other  point,  he  seemed  to  retain  the  opinion^  that  be  had 
given  in  the  common  pleas,  ii>  the.  case  otKinseyv,  Hayjtoard^ 
when  he  wa<3  judge  there,  viz.  that  the  Bhowing  of  such  dauvum 
/regit  will  avoid  the  statute  of  limitations,  as  well  as  SilaiUat ;  al- 
leging that  a  dausumf regit  was  the  anoie&t  process  of  the  com* 
mon  pkas,  and  very  useful  to  the  mibject  in  having  the  fines 
4ue.  upon  the  original ;  which  they  never  sue,  if  there  is  a  ver- 
^t  in  the  cause ;  but  e&fit  a  demUrrer  th»y  su^  iL  The  judg- 
(ffieni  was  reversed. 

In  L^iharidgfii  Mminietralor  of  Richardi^  v*.   Qiapman  ana 


and  SHutg^  of  ActiQm,  [en.  6. 

i0i^,(a)^  wasMpresdy  a^vftdged,  tl^twUI:^n  the  reason >of  those 
coeee  before  eHed,  -wharein  it  haa  been  hidden,  tHat  a  latiial  wbs 
Mffieient  to  avoid  the  st^uie  oDimitationai  a  capias  in  the  com- 
mon plaaa  was  sufficient,  without  suing, out  an  original.  And 
in  Kai^r  y,  JaniUi  Wittes,  ^58.  it  wa^  agreed  by  all  the  judges, 
on  special  demurteiv  that  a  capic^ -was  a  sufficient  commenoe- 
n^m  of  a  suit.  -     ' 

In  an  action  on  tbecase,(fr)  against  persons  acting  under  com- 
missioneTsfei'  pavii^  by  actof  pariiamei^,  for  mising 
the  street  itffiBont  of.  }4aintiff 's  heuse,  by  which  *the  [  ^140  ] 
passage  and  Kghts  were  obstructed,  k  becanie  «l  ques-^  - 
tion  whether  the  action  had  been  commenced  in  time.  In  order 
to  prove  the  action  to  be  commenced  within  the  time  limited  l^ 
the  «et, .  a  eofim  od  regpfmiti^Ufn  (issaed  out  of  the  oouri)  was 
psrodiuc^A  and  rfead  in  evidence^  and-  whi^b«  appe'ared  to  iMWje 
itmiedofl  the  Idtkday  of  Dece^n^n  l'^'^^»  sad^  wa'aretufHad 
theJOth  dsgr  of  January,  1773  ^^end  w«ls  siaed  out  with  intaijfc 
to  declare  in  the  present  action,  upon  the.iippe«iraBce  of  the  de- 
fendants thereto,  and  upon  such  appearance,  did  declare  against 
dieiii :  whereupoii  a  verdict  wasloiwd  for^tb^pliiiptifl^  Miject 
to  the  opinion  of  the  court  upon  the  two  Allowing  questions  >^ 

w 
m  •  I 

'    Isl  Q,.  Wfa^b^r  tl)6  above  aotion  would  lie  .«against  tl^de* 
ifndants  undei  the  circumstances  of  the  case  ?*-^Sd  Q.  Whe* 
ther  the  capias  ad  respondendum  ought  to  have  been  read  in  evi- 
.deRce  to  (trover  tb€[  tiaie  of  th^  cobmencement  of  the  suit? 
•    .  .  '     .       •  ^    . 

Serjeant  Waflcei;,  for  the  defendant,  eontended  that  the  capias 
ad  respsndessimi  nought  not  to  have  been  tead  in  evidence^  to 
prove  the  time  of  the  commencement  of  the  suit,  because  that 
writ  is  not  the  commencement  of  an  action  in  this  court :  tiie 
plaintiff  ought  to  have  firodueed  and  shown  in  evidence  to.  the 
jiny  the  original  writ,  ujed  Qut  within  the  time  Uinited  by  Ibis 
act  of  pariiaia^nt ;  for  abe  aliegea^  in  her  declsration,  that  the 

(a)  IS^hi.  Abr.  108.  (6)  8  Wils.  m . 
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defimdants,  on  the  Ist  dM  of  Jime,  and  on  dirers  c^ye  and 
timed  between^at  day  ana  the  day  Of  string  forth  her  original 
writ,  did  the  damage  and  injury  she  complains  of;  so,  trhere  the 
statute  of  limitations  is  pleaded  to  an  asitmprit  in  this  court; 

and  the  praintiff  replies  by  showing  that  a  cofias 
[  **141  ]    ^ad  resp&ndenditm  was  sued  out  within  six  years  next 

aher  the  cause  of  action  accrued,  it  will  not  take  it  out 
of  the  statute. 

Oould,  J.  If  the  capiat  ad  respcndendim  be  sued  out  within 
six  months,  (as  k  appears  to  be,)  the  original  must  be  presumed 
to  be  sued  out  within  six  months,  for  it  immediately  precedes 
the  capias. 

m 

Blackstone,  J.  The  tstitai  itt  die  commencement  of  the  ac- 
tion in  the  king's  beneli,  and  yet  it  sunposes  a  bill  of  Middlesex 
to  have  is'sbed  before^  I  tllSnk  the  oiptat  ad  rtspandendum  was 
very  rightly  admitted  to  be  r^ad  in  evidence  to  idiow  the  com- 
menoement  of  the  suit. 


'  Seijeant  Walker  said,  as  the  court  seemed  to  be  of  opinion^ 
that  Aie  aapiaiB  was  properiy  admissible  to  be  rtmd  to  show  the 
commencement  of  tlie  suit,  be  should  go  on  to  the  other  ques- 
tion, and  endeavour  fo  show,  that  Ibis  action  doth  not  lie  against 
the  defendantunder  the  circumstances  of  the  case.  *  # 

Gould,  J.  I  am  very  clearly  of  opinion  that  this  action  well 
lies  against  the  defendant ;  that  the  action  was  commenced  in 
due  time,  and  that  the  capias  ad  respondendum  was  very  proporly 
read  rh  evidence  to  prote  the  time  of  the  commeneement  of  the 

suit. 

And  by  Lord  Kenyon,  at  the  Middlesex  sittinge,  after  tfi- 
cbadmas^  1788,  in  Gosling  v.  ffiAerspoon^  I^  to  a  plea  of  ten- 
der, or  the  statute  of  limitations,  the  plaintiff  reply  an 
[  *142  ]    original,  sited  out  within  the  time,  th^  production  *of 
a  capias  ad  respondendum^  sued  out  within  six  years,  is 


ami  suing  of  Aetiom*  [ov*  ^* 

endaoce  of  ao  oiigiqal  baring  been  aued  out,  for  the  court  will 
presume  it. 

Tbe  commencement  of  an  action  in  an  inferior  court  will 
prevent  tbe  statute  oflfmitations  from^attachiiig  upon  tbe  causes 
of  action. 


In  Bwin  v.  Oiapma%  1  Sid.  228.  tbe.  court  of  king's  bench 
held,  that  if  an  action  be  commenced  in  an  inferior  court,  and 
then  removed  by  habeas  corpus^  and  they  proceed  anew,,  that 
commencement  serves  to  prevent  the  statute  of  limitations^ 
which  was  recognized  in  MoU  v.  BrareUmy  Raym,  563.  The 
court  also  held,  that  if  a  plaint  be  levied  in  an  infierior  court 
within  the  six  years,  and  then  it  is  removed  into  the  king's 
bench  by  habeas  corpus^  and  the  plaintiff  declares  there  de  novo, 
and  the  defendant  pleads  the  statute  o(  limitations;  tbe  plaintiff 
may  reply,  and  show  the  plaint  in  the  inferior  court;  and  that 
will  be  suffident  to  avoid  tbe  statute  of  limitations. 

So,  where  debt, was  brought  in  tbe  palace  court,(a)  and  after 
some  proceedings  there,  the  si^  yeais  expired ;  the  defejidant 
si^ed  a  habeas  corpus:,  and  removed  the  *cause  into  the  king's 
bench,  whertf  the  plaintiff  declared  de  novoj  and  the  defendant 
pleaded,  that  the; cause  of  action  did  not  accrue  within  six  years 
before  the  teste  of  the  hcj}eas  corpus ;  and  this  was  held  to  be  a 
good  plea ;  but  that  the  plaintiff  might  reply  the  suit  ))elow,  and 
show  that  to  faavjB  been  within  tbe  six  years  :  not  that  ^is  suit 
was  a  continuance  ofthe  suit  below,  but  that  the  plain-  - 
tiff  had  ^rightfully  and  legally  pursued  his  right ;  and  [  *14S  ] 
it  should  not  be  in  the  power  of  the  defendants  to  de- 
feat or  hinder  him  of  a  remedy,  without  any  default ;  as,*  where 
one  brings  an  action  before  the  expiration  of  six  years,  and  dies 
before  judgment,  the  six  years  being  expired,  this  shall  not  pre- 
vent his  executor. 

(a)  Salk.  424. 
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Action  upon  the  case(a)  upon  sevend  profni^es ;  tod  the 
plsaotiif  declared,  fir»(,  upon  a  promissory  note  of  I^L^IU. ; 
second  count,  upon  ac  indebitatus  ussumpni  for  202.  money  lent; 
and,  third,  Jbr  money  laid  out.  To  the  first  count,  upon  the 
promissory  note,  the  defendant  pkaded,  that  the  cause  of  action 
did  not  accrue  infra  sex  annos  ;  aad  to  the  other  two  counts  be 
pleaded  non  assumpsit  generally ;  upon  which  issue  was  joined. 

And  as  to  the  defendant's  plea  to  the  first  count,  the  plaintiff 
replied,  and  admitted  that  the  Cause  of  action  did  not  arise 
within  six  years  before  his  exhibiting  his  b91  in  this  court,  but 
that  it  arose  the  25th  March,  1720,  and  thai,  upon  the  1 1th 
February,  1785L  in  order  to  recover  the  money  due  to  Wm  upon 
that  promise,  he  levied  his  plaint  in  the  Sheriff  of  London's 
CQurt,  in  placito  transgressionis  super  casum  ;  and  avers  that,  se- 
cundyn^consuetudinem  civUatis  pr<Bd\  he  there  declared  against 
the  defendant  in  an  action  upon  the  cat^e,  and  sets  forth  his  de- 
claration; which  was;  eo  quod  the  defendant,  such  aday,mdefri- 
taf  fuit  quer\  in  201.  pro  divers.  pecuniartm\  summis  per  prcsd* 
def.  prafai^  qUer^  prius  debits  which  he  promised  to  pay :  then 
the  plaintiff  set  forth,  that  the  defendant  hereupon  brought  his 

writ  of  habeas  corpus^  by  virtue  of  which  the  said  plaint 
[  *144  ]    was  removed  into  this  *court,  and  the  plaintiff  decla* 

red  against  him  de  novo ;  and  avers  it  to  be  pro  eadem 
causa  actionis  pro  qua  levavit  (pterekim  suani  prcaP  et  prcefertwr : 
and  then  he  aver?,  that  the  cause  oT  action  did  accrue  within 
six  years  before  his  levying  the  said  plaint  iii  the  sheriff's  court, 
and  therefore  prayed  judgment. 

• 
To  this  replication  the  defendant  demurred,  and  showed  for 
cause,  tliat  it  did  not  appear  by  the  plaintiff's  replication,  that 
his  bill  against  the  defendant  in  this  court  was  for  the  same 
cause  of  action  as  thatfor  which  he  levied  his  plaint  in  the  court 
« below.  Upoo  which  there  was  a  joinder  in  demurrer :  and  sev- 
eral Qxceptfons  were  taken  to  the  replication,     1st.  That  it 

(a)  Stm.  719. 
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ought  to  appear>  either  by  the  proceedings  themfldvesi  or  b^ 
sufficient  v?ords  of  averment,  that  the  caiise  of  action  is  the 
same  in  both  courts;  and  in  this  case,  it  does  not  appear  hj 
any  means  upon  the  face  of  the  proceedings,  that  the  cause  of 
action  is  the  same  in  both  courts;  for  the  declaration  in  the  in- 
ferior court  iiS  upon  an  indebitatus  assumpsit^  and  the  declaration 
here  is  upon  a  promissoiy  note,  which  are  causes  of  action 
manifestly  different:  nor  is  there  anv  sufficient  averment  in  the 
replication,  to  show  the  identity  of  the  cause  of  action  in  the 
two  counts ;  for  the  words,  are  only  these,  quod  [the  plaintiff] 
aJiilntit  hillam  suam  pro  eadem  causa  actioiiis  prod'  ui  pro^ertury 
which  is  not  issuable ;  neither  is  it  confined  to  the  matter  of 
the  first  count,  as  it  ought  to  have  beeri,  but  goes  generally  to 
the  plaintiff's  whole  declaration  in  this  court.  2dly.  The  causes 
of  action  appear  plainly  to  be  different;  because,  the  declaration 
in  this  court  being  upon  a  promissory  note,  and  the  declaration 
in  the  court  below  being  upon  an  indebitatus  assumpsit 
for  a  different  sum,  they  cannof  *be  intended  to  be  the  [  "^^Hd  j 
same,  for  the  promissory  note  could  not  be  given  in 
evidence  uponihe  indebitatus  assumpsit ;  ahd  the  two  actions 
can  never  be  intended  to  be  the  same,  unless  the  same  evidence 
will  support  both :  and  if  they  are  diffeient  in  their  nature,  no 
averment  can  reconcile  them.  3dly.  The  plaintiff's  declaration 
in  the  court  below  appears  to  be  ill ;  for  he  has  only  declai'ed, 
by  way  of  generol  indebitatus  asstunpsit^  for  so  much  money,,  per 
pr(Bd*  def,  prcefaf  quBr^  prius  dibit\  which  is  ill,  because  it  does 
pot  shoiv  a  consideration,  or  how  the  debt  arose;  which  is 
what  is  always  required,  that  the  court  may  judge  wHether  it  is 
a  matter  proper  for  such  an  action ;  and  though  this  method  of 
declaring  may  in  some  places  be  warranted  by  custono,  yet,  in 
an  such  cases,  the  custom  ought  to  be  set  forth  specially,  and 
It  is  not  sufficient  to  say  secunAm  amsuetudinefn  generally :  at 
in  Rast.  Ent.  560.  where  consessit  solvere  is  held  to  be  well,  by 
alleging  the  oust orn  to  declare  in  that  manner,  ofhei wise  it  would 
be  ill. 

Raymond,  Ch.  J.    The  actions  in  the  (Wo  courts  are  of  such 

25 
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a  nature  that  they  may  be  averred  to  be  the  same ;  for  the  stat-^ 
ute  3  &  4  Anne  only  gives  an  additional  remedy  upon  promis- 
sory notes,  but  does  not  take  away  the  old  one :  and  I  think 
this  note  might  have  been  given  in  evidence  upon  the  indMtor^ 
tus  assitmpsit  ;  for  the  note  imports  the  drawer's  having  so 
much  money*  of  the  other's  in  his  bands ;  and  though  it  may 
not,  perhaps,  be  allowed  in  evidence  in  such  case  as  a  promis- 
sory note,  without  further  proof  of  the  consideration,  yet  it  may 
undoubtedly  be  given  in  evidence  on  an  indebitatus  assumpsii^  as 
a  paper  or  writing  to  prove  the  defendant's  receipt  of  so  much 

money  from  the  plaintiff. '  Hard^s  case,  Salk.  23. 
[*146  ]   And  *as'the  two  actions  may  therefore  be  averred  to 

be  the  same,  so  I  take  the  averment  to  be  sufficient 
and  traversable ;  and  the  averment  is  confined  only  to  the  first 
promise,  which  is  singled  out  by  the  word  quoad  in  the  replica- 
tion, and  closed  as  to  the  rest.  As  to  the  objection  that  is  niade 
against  the  declaration  in  the  inferior  court,  I  think  it  of  no 
weight ;  for  though  the  declaration  should  be  ill,  yet,  if  the 
plaint  be  regular,  it  is  sufficient  to  prevent  the.  statute. 

Reynolds  and  Probyn,  Js.  were  of  the  same  opinion. 

But  Fortescue,  J.  held  strongly,  that  the  two  actions  were  of 
so  different  a  nature,  that  Ih.ey  could  not  b^  averred  to  be  the 
same.  He  agreed,  that  the  vfiriance  in  the  sums  did  not  pre- 
vent the  averment  of  their  being  for  th&  same  cause ; .  but  he 
held  strongly,  that,  since  the  statute,  a  promissory  note  could 
not  be  given  in  evidence  upon  an  indebitatus  assumpfU  ;  and 
cited  the  case  put  by  Hale,  1  Vent.  352.  which  is  this  :  A.,  in 
consideration  that  B.  would  marry  his  daughter,  promised  to 
pay  1001.  and  in  an  action  brought  the  plaintiff  was  barred; 
and  in  anoth'er  action  brought,  the  promise  was  laid  to  pay  the 
100/.  at  request,  €ind  it  was  held  it  could  not  be  averred  to  be 
the  same.  In  the  other  points  he  ag^ed  with  the  rest  of  the 
judges ;  and  said,  that  the  form  of  declaring  in  the  court  bdow 
was  well  enough  :  that  it  had  been  so  adjudged  between  Ste- 
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phmu  and  Greenland  in  (his  court ;  and  that  the  case  in  4  Leon. 
105.  was  in  point. 

Judgment  for  the  plaintiff. 

*And  if  a  man  sue  in  chancery,  and,  pending  the  [*I47] 
suit  there,  the  statute  of  limitations  attaeh  on  his  demand,  and 
bis  bill  be  afterwards  dismissed,' as  being  a  matter  properly  de- 
terminable at  common  law.  Lord  Chancellor  King  said,(a)  that 
in  such  case  he  would  take  care  to  preserre  the  plaintiff's 
Tight,  and  would  not  suffer  the  statute  to  be  pleaded  in  bar  to 
hisdemand.[1] 


« 

When  the  action  is  commenced,  it  must  be,  duly  continu- 
ed ;[^]  and  as  the  continuances  are  founded  on  the  return  of 


(a)  1  Yen.  74. 


[1]  If  an  action  be  instituted  under  the  act  of  the  28th  of  March , 
1797»  (limiting^  the  period  for  briBgiog  claims  and  prosecutions 
against  forfeited  estates)  within  the  five  years  thereby  limited,  and 
it  abate  by  the  death  of  the  defendant  who  dies  after  the  five  years 
have  expired,  whether  another  action  though  instituted  directly 
after,  can  be  maintained,  Qtucre.  Jackson  ex  dem.  Frost  vs.  Hor- 
ton,  3  Caines*  Rep.  197. 

In  an  action  of  trover,  brought  by  an  administrator  for  the  con- 
version of  certain  negro  sitives,  the  declaration  stated,  that  J.  jp. 
the  intestate,  died  possessed  of  a  negro  woman  named  Dinah,  ia 
1765 ;  that  Dinah  stud  her  issue  came  to  the  possession  of  the  De- 
fendant, and  that  administration  was  granted  to  the  Plaintiff  on  the 
estate  of  J,  F,  in  1812.  Held ;  That  no  right  of  action  vested  in 
any  person  to  sustain  an  action  of  trover  for  Dinah  ^  and  her  de- 
scepdants,  before  letters  of  administration  were  granted  to  the 
Plaintiff.  Tho  act  of  limitations  could  not  begin  to  operate 'before 
such  letters  were  taken  out,  and  did  not  attach  until  demand  and 
refusal.     Fishwicl^s  Admr.  vs.  SeweU^  4  Harr.  ^  Johns,  IUp»  393 

[2]  Plaipliff  sued  odi  a  writ  whieh  was  returned,  '^  not  found, 
^'  defendant  is  an  inhabitant  of  another  county."    The  plaintiff 
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the  first  writ,  care  should  be  taken  that  .such  writ  be  in  fact  re- 
turned ;  for  if  the  plaintiff  show  a  writ,  and  do  not  return  it, 
that  will  not  avoid  the  statute  of  limitations  :(a)[d]  unless  there 

(a)  Ld.  Raym.  883.    Willos,  257. 


then  sued  out  anothet  writ,  not  appearing  to  be  an  alias.  The 
first  writ  cannot  be  connected  with  <he  second  to  avoid  the  Stat- 
ute of  Limitations.     Htau  vs.  Dickinson^  4  Bibb^9  Rtp.  276. 

In  the  case  of  The  Schooner  Harmony,  Hetoes  Claimant^  (on 
apptaly  1  GaU.  Rep.  123,)  the  vessel  was  libelled  as  forfeited  for 
baviog  nnladea  gpods,.  &c  without  a  permit ;  and  the  District 
Attorney  for  the  United  States,  moved  for  leave  to  amend 
and  insert  a  new  count ;  Story,  J.  delivering  the  Opinion  of  the 
Court,  said ;  **  It  has  been  farlhor  objected,  that  such  amend- 
" meats  ougfat  not  to  be  allowed,  because  th^  Statute  of  Limi- 
**  tations  has  actually  run  against  the  forfeiture ;  and  it  would 
*^be  in  effect  reviving  ^  new  right  of  action,  which  in  an  ori- 
*'ginal  information  would  be  barred.  That  the  Statute  of 
**Iiimitations  would  run  against  a  cause  of  action  then  before 
*'the  Court,  has  been  held  a  good  reason  for  allowing  an 
^*  amendment,  as  to  such  cause  of  action.  (2  Tidd.  643,  644. 
"  1  Wils.  144.  fiffly.  Rep.  235.  Cross  vs.  Kaye,  G  T.  R  643. 
**  Maddock  vs.  Hafnmett^  7  T.  R.  56.)  But  in  such  cases  the 
"  Court  will  not  admit  an  amendment,  if  it  be  to  introduce  a 
"  new  substantive  cause  of  action,  or  new  charge  against  the 
"  defendant.  {Id.  Ibid.  Petre  vs.  Craft,  4  East  43a)  Now 
**  I  think  this  rule  a  perfectly  reasonable  one,  and  I  shall  ad- 
'*  here  to  it  in  this  case.  The  amendment  must  be  disallowed, 
'*  because  the  cause  of  action  would  be  gone  on  an  original 
'^ information;  and  it  is  clearly  a  new  substantive  charge." 

[3]  To  save  the  Statute  of  Limitations,  on  the  ground  of  unex- 
ecuted process,  within  the  six  years,  the  plaintiff  must  reply, 
that  process  waB  sued  out  and  returned  non  est  inventus ;  and 
connect  it,  by  continuances,  with  the  immediate  proceiss  on  which 
the  defendant  was  arrested.  And  this  replication  must  be  sus- 
tained by  evidence.  It  is  not  enough  to  shew  that  process 
was  sued  out,  without  being  delivered  to  the  Sheriff,  or  returned. 
The  continuances  may  be  entered  at  any  time.  Raskins  vs.  WU- 
soUj  6  Cow.  Rep.  47 1.  * 

In  order  to  save  the  Statute  of  Limitations,  it  is  sufficient  that 
the  writ  be  sued  out  and  the  return  thereon  endorsed  upon  it  in 
tipiie.    It  is  not  necpi^sary  that  the  writ  shooM  be  deliveted  out  of 
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be  only  one  writ,  and  the  plaintiff  declare  tliereon  within  a  year 

the  SberifiPs  office  as  returned- .   Taylor  8f  AL  Assignees^  ^c,  vs. 
mpkins  S[  Al  6  Barnew,  Sf  Aid.  Rep,  489. 

A  Capias  ad  Respondendum,  to  save  the  Statute  of  Limita- 
tions is  mere  matter  of. form  ;  and  m^y  be  delivered  to  the  Sher- 
iff with  instructions  to  deliver  it  non  eat  If  it  be  by  mistake  issu- 
ed in  favor  of  the  plaintiff,  as  executor,  and  the  Pluries  be  in  the 
pkiiotiff's  individual  character,  semble^  this  is  no  objection.  But  if 
otherwise^  the  first  Capias  may  be  amended*  even  after  verdict. 
Beekman  Sf  AL  vs.  Sutterlee^  6  Cow.  Rep.  619. 

Where  on  a  plea  of  acHo  non  aecrevit  infra  sex  annos,  it  ap- 
peared that  a  writ  of  testatum  special  capias,  was -issued  within 
six  years  in  Michaelmas  term,  and  an  alias  testatum  capias  in 
Easter  term  following,  but  no  writ  in  Hilary  term  :  Held,  that 
thiV  was  sufficient  to  take  the  case  out  of  the  Statute,  the  suit  be- 
ing actually,  although  irregularly,  commenced  witbiif  s'ix.years« 
and  the  continuance  in  Hilary  term  might  be  supplied  at  any 
time.     Beardmore  vs.  Rattenoury,  6  Barnew.  if  Aid.  Rep.  45^.  • 

A  writ  was  issued  against  A.,  within  six  year5  from  the  time 
the  cause  of  action  accrued.  The  plaintiff's  attorney,  finding 
that  <he  demand  was  on  a  partnership  account  against  A.  and^ 
B.,  as  of  the  day  on  which  the  writ  was  retuf nable,  which  was ' 
after  six  years  had  elapsed,  and  A.  pleaded  to  this,  declaration, 
non  assumpsit  and  the  Statute  of  Limitations.  This  was  held 
to'be  a  commencement  of  a  suit  against  A.  and  B.  withip  six  years. 
Garland  vs.  Chattle  <f  il/.  12  Johns.  Rep.  430. 

» 

In  an  action  of  Indebitatus  'assumpsit^  the  defendant  pleaded 
non  assumpsit  and  non  assumpsit  infra  sex  annos  :  The  issue  on 
non  assumpsit  was  tried,  and  a  verdict  for  the  plaintiff.  To  the 
plea  of  the  Statute  of  Limitations,  the  plaintiff  replied,  a  writ  of 
summons  issued  on  a  particular  day  wiihin  the  six  years,  which 
was  returned  nihil.  The  Court  Held;  that  the  replication  con- 
tained matter  sufficient  to  prevent,  the  bar  of  the  Statute  of  Limi- 
tations, and  gave  judgment  for  the  plaintiff.  Schlosser  vs.  Lesh- 
er;  1  Ball.  Rep.  411. 

Whether  the  institut?bn  of  a  suit  in  Equity  will  hinder  the  run- 
ning'of  the  Statute  of  Limitations,  as  well  as  a  suit  at  Idw.  Qt/ce- 
re;  Kerr^s  Lessee  vs.  Porter,  1  Tenn.  Rep.  363.  362. 

*  t 

Declaration  in  assumpsit  containing  several  counts.  Plea,  non 
assumpsit  infra  sex  annos  ;  replication  as  to  the  first  ten  counts, 
that  plaintiff  issued  a  bill  of  Middlesex  in  trespass,  to  which  the 
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after  it  is  returnable  :  he  may,  in  that  case,  giv6  the  writ  in  evi- 
dence, without  showing  it  to  be  returned.(a)  But  when  there 
aire  two  writs,  the  plaintiff  cannot  give  them  in  evidence,  with- 
out showing  the  first  to  be  returned,  (b) 

It  has  been  held,  (c)  that  a  bill  of  Middlesex,  returnable  the 
same  day  that*it  is  sued  out,  is  yoid,  for  that  there  could  net  be 
such  a  bill  of  Middlesex^  and  therefore  would  not  avoid  the  stat- 
ute ;(4)  but  in  a  subsequent  case,(ci)  wherein  the  bill  of  Middle- 

(0)  2 B.  &  P.  107.  (6)6T.R.617.        (e)  Rajn.  772.  (d)  4T.S.4nO. 


Sheriff  returned  non  est  inventus.  The  replication  then  stated 
various  writs  continuing  the  process,  bat  did  not  describe  them  as 
alias  ^nd.pf^ries  writs,  and  the  last  bad  an  ac  etiam  clause.  The 
replication  then  stated  that  the  first-mentioned  precept  was  sued 
out  by  the  plaintiff  with  intent  to  implead,  and  declare  against  the 
djafendaot  for  the  several  Causes  of  action  in  the  declaration  nden- 
tioned,  and  accordingly  the  plaintiff  did  exhibit  his  bill.  There 
was  a  spetial  'demurrer  to  this  replication  ;  and  it  was  Held^  that 
the  ac  etiam  writ  was  a  gotpd  continuance  of  common  process,  and 
that  the  continuances  need  riot  be  by  alias  and  pluries  writs. 
Plummer  Vs.  Woodburnej  4  Batnew.  ^  Cress.  Rej^.  625. 

In  an  action  in  the  Common  Pleas,  the  question  being,  whether 
a  debt  was  barred  .by  the  Statute  of  Limitations,  the  creditor  prov- 
ed an  action  cqmmenced  in  the  ^King's  Bench  six  years  before, 
and  continuances  regularly  entered  down  to  the  term  before  the 
trial  of  the  action  in  the  Common  Pleas  ;  Held^  that  the  debt  was 
not  barred.  Richardson,  J.  said,  '*  As  long  as  a  remedy  was 
*'  open  by  which  the  debt  might  have  been  recovered  any  where, 
'*  it  apears  to  me  that  it  was  not  barred  by  the  Statute."  Grego- 
ry vs.  Hurrilly  3  Brod.  ^  Bing.  Rep,  212. 

A  writ  is  sue'd  out  in  a  penal  action  within  the  time  limited,  re* 
tamable  in  "EdLster  term,  1813,  but  which  is  never  returned;  the 
issue  is  of  Hilary  term,  1815 ;  it  is  objected  that  the  action  was 
not  brought  in  time ;  in  answer,  the  plaintjff  produces  rules  for 
time  to  deqlare  from  Mic,  term,  1813,  to  Trin,  term,  1814: 
Held,  that  this  was  not  sufficient  evidencb  to  connect  the  declar- 
ation with  the  writ,  from  which  the  Court  could  presume  that  the 
declaration  had  been  filed  in  time.  Thislewood  qui  tarn,  vs. 
Cracroft  Sf  Al  1  Marsh,  {Eng.  Com.  PlcaSy)  Rep.  497. 

[4]  A  writ  taken  out  against  one  administrator  where  several 
are  appointed  and  qualified  to  administer  on  the  intestate's  estate, 
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sex  was  sued  out  pn  the  13th  of  February,  returnable  on  the 
same  day ;  for  which  reason  a  rule  was  obtained,  calling  on  the 
plaintiff  to  show  cause  why  the  writ  and  the  subsequent  pro- 
ceedings should  not  be  set  aside  on  the  authority  of 
that  decision.  *0n  showing  cause  igainst  this  rule,  [^148  ] 
it  was  said,  that  whatever  might  have  been  the  prac- 
tice formerly,  it  was  in  every  day^s  eiqierieiKe  now,  to  sue  out 
writs  returnable  as  the  present  was ;  and  that  the  ^court  had 
repeatedly  refused  to  set  aside  such  writs.  The  court  agreed 
that  the  practice  was  as  stated'by  the  plaintiff's  counsel,  and 
discharged  the  rule. 

An  attachment  of  privilege,  if  returnable  on  iLgeneral  retuijpi 
day,  is  not  void,  but  only  voidable ;  and  if  it  be  returned  and 
continued,  virill  save  the  action. 

In  the  case  of  Karoer  v.  Jamei{a)  it  was  objected  that  the 
first  writ  was  not  good,  because  returnable  oh  a  common  re- 
turn day,  whereas  it  ought  to  have  been  on  a  certain  d^y,  and 
therefore  that  all  the  continuances  fell  to  the  ground.  And  of 
that  opinion  was  Mr,  Justice  Fprtescue,  A. :  but  the  other 
judges,  viz.  Willes,  L^.  Ch.  J.  Mr.  Justice  W.  Fortescue,  and 
Mr.  Justice  Parker,  held  that  it  was  only  voidable,  and  not 
void  :  and  that,  therefore,  if  it  bad  been  returned,  it  would  have 

£o)  Willei,  288.     , 


is  null  and  void,  and  Will  not  prevent  th«  Statute  of  Limitations 
firom  ronning  against  a  debt.  A  second  writ  against  all  the  admin- 
istrators after  a  discontinQance  of  the  first)  will  net  core  the  defect 
where  the  Statute  has  rnn  before  the  lodging  of  the  writ  in  the 
Sheriff^s  office.  Hopkins  vs.  The  Administrator  of  McPker' 
sony  2  Bay's  Rep.  1 94. 

A  judgment  obtained  against  a  testator  in  his  life  time^  and  not 
revived  against  his  personal  representative  after  his  deaths  within 
five  years  from  the  time  of  such  representative's  qualification,  is 
barred  by  the  Statute  of  Limitations.  '  The  operation  of  the  Stat- 
ute will  not  be  prevented  by  a.  Scire  Facias  sued  <iut  within  the 
^y^Q  years,  on  which  the  pla*intiff  suffered  a  non^suit.  Peyton's 
Administrator  vs.  Carr's  Executor^  1  Rand,  Rep,  436. 
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supported  the  continuances ;  that  it  was  voidable,  and  not  void, 
tind  that  the  sheriff  was  obliged  to  return  it^  was  holden  in 
Poph.  205. ;  which  is  a  stronger  case  than  this,  because  there 
the  capias  was  returnable  on  a  dies  non  juridicusj  namely,  on 
All-Souls  day.  If,  therefore,  the  sheriff  had  returned  this  writ, 
it  would  have  been  well  enough* 

• 
So,  in  l^adbeter^  Executor^  Vi  Markland^  Mministratrix^fja) 
the  court,  on  the  snnie  point,  said,  that  ,the  writ  was  not  made 

returnable  on  an  impossible  day,  nor  on  the  same 
[  'N'149  ]    day  that  it  was  tested,  like  that  of  Green  and  ^Revet^ 

which,  by  tlie  course  of  the  court,  was  equally^  impos- 
sible;  but  upon  a  known  day,  at  a  competent  distance ;  con- 
trary, however,  to  the  siricl  rule  of  the  court,  which  requires 
such  writs  to  be  returned  on  some  certain  day,  before  or  after 
such  days  of  general  return.  That,  therefore,  it  was  no  nulUty, 
but  a  mere  informality,  which  the  court,  on  application,  would 
have  amended^  Besides,  in  Green  and  Revet  the  writ  was  so 
ill  pleaded  that  it  could  not  be  clearly  decided  whether  it  was 
stated  to  be  returnable  on  the  day  of  the  teste,  or  a  year  aftei;- 
wards,  both  which  were  too  absurd.  And  thought  such  an  in- 
formal writ  as  the  present  was  sufficient  to  bar  the  statute  of 
limitations ;  since,  had  the  cause  proceeded,  and  the  plaintiff 
recovered,  and  afterwards  judgment  had  been  stayed  or  revers- 
ed for  this  irregularity,  the  plaintiff,  by  sect.  4.  of  the  statute  of 
limitations,  would  have  a  yearns  time  to  proceed  in  a  new  action 
after  the  judgment  so  reversed  :  which  shows  the  spirit  of  the 
statute  of  .limitations  to  be,  that  a  suit  actually  begun,  however 
informally  or  irregularly,  should  he  sufficient  to  stop  the  limi- 
tation. ' 

It  was  said  by  Lord  Holt,(6)  that  upon  pleading  the  statute 
of  limitations,  he  always  used  to  plead  the  return,  and  not  the 
purchase,  of  a  Writ ;  fojr  it  was  the  return  that  gave  the  posses- 
sion of  the  cause  tQ  the  coQrt:  And  if  one  were  to  coiltiotie  a 
haiUU  for  several  years,  he  must  g^  the  first  returned  ;'  upon 

(a)  Bl.  1131.  (6)  7  Mo^.  5. 
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which  return  you  make  your  continuances  down,  though  you 
.  never  take  put  another ;  but  there  must  be  a  return  to  the  first 
wxit. 

« 

*Tn  replying,  the  plaintiff  should  show  that  the  cause  [  *130  ] 
has  been  regularly  continued  by  vicecomes  turn  misit 
breve^  from  the  return  of  the  writ  to  the  time  of  declaring. 
Where,  indeed,  the  plaintiff  has  blfeen  guilty  of  an  omission,  or 
mere  irregularity,  the  court  will  interpose,  and  grant  him  an  in- 
dulgencc,  for  the  sake  of  presenting  tlie  right  of  action ;  and  it 
is  on  that  ground  that  continuance^  are  permitted  to  be  added 
aftcrwards.(o) 

It  was  said  by  Twisden,  J.(6)  thai;  he  kne\y  a  latitat  to  be 
continued  fire-years  before  the  bill  filed ;  the  Secondary  said,  it 
might  be  continued  seven.  The  conlinuanccfS  were  considered 
a  mere  matter  of  form,  and  might  be  entered  at  any  time;[l] 
and  it  has  been  holden  that  they  may  be  made  by  the  attorneys 
in  their  chambers.(c) 

« 

But  an  attachment  of  privilege  is  not  qi  continuance  of  an  ac- 
tion commenced  by  a  bill  of  Middlesex,  so  as  to  avoid  the  stat- 
ute of  limitations. 

(a)  8  T.  R.  062.  (&)  2  Sid.  5S.  (c)  3  Sid.  60. 


.     \ 


[1]  The  plaintiff  cannot  by  omitting  to  enter  continuaQces  be- 
tween the  return  of  the  postea  and  judgment,  prevent  the  defend- 
ant's right  to  bring  a  writ  of  £rror.  And  where  the  judgment  is  in 
fact  rendercMi  within  five  years,  but,  by  omitting  the  coothiiianced, 
it  appears  of  record  to  be  more  than  five  years  before  error 
brought,  the  Court  will  order  the  continuances  entered  nunc  pro 
tuncj  so  as  to  avoid  the  Statute  of  Linutations.  The  Prtnainty 
^.  of  th€  Manhattan  "^  Company,  vs.  Osgood,  S;^  Al  1  Cow. 
Kep.  65. 

The  coniinuancas  ma/  he  entered  at  any  time,  tasking  vs. 
Wibon^  6  Cow.  Rep.  471.  Beardmore  va.  jR««Mte-y,  5  Jisr- 
neuf,  ir  Aid.  452. 


26 
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An  action  on  the  case(a)  was  brought  upon  promises,  U) 
which  the  defendant  pleaded  tliC  general  issue  and  the  statute  of 
limitations.    The  plaintiff  replied,  that  within  six  years  after  the 
cause  in  the  fir^t  count  accrued,  namely,  on  the  S8th  November, 
1785,  the  plaintiff,  sued  out  a  bill  of  Middlesex  against  the  de- 
fendant and  one  John  Astle,  for  the  same  cause  of  action,  re- 
turnable Monday  next  after  eight  days  of  St.  Hilary ;  that,  on  a 
return  that  those  defendants  were  not  found,  another  writ  was 
issued,  returnable  Wednesday  next  after  fifteen  days  from  the 
day  of  Easter;  i\\jM  regulai*  continuances  were  enters 
[*161  ]   ed  till  Friday  next  after  the  morrow  of  All-*souls;  at 
which  day  the  plaintiff  appe!ared,  aftd  offered  himself 
against  the  defendants  in  that  plea;  but  the  sheriff  did  not  re- 
turn the  precept,  nor  did  any  thing  therein ;  therefore  the  plain- 
tiff, afterwards,  on  the  6th  November,  1789,  prosecuted  out  of 
this  court  against  the  defendant  an  attaphnient  of  privilege  for 
the  same  cause  of  action,  to  which  the  defendant  appeared,  &c. 
And  the  plaintiff  averred,  tiiat  the  bill  of  Middlesex  first  sued  out 
and  returned,  and  the  several  other  writs,  and  the  writ  of  attach- 
ment of  privilege,  were  severally  sued  out  with  a  view  to  exhi- 
bit his  bill,  or  declare  for  the. same  cause  of  action  as  is  men- 
tioned in  the  first  counts    There  was  also  a  replication,^  as  to 
the  residue  of  the  promises  in  the  other  counts,  that  the  defend- 
ant undertook  and  promised,  within  six  years  before  the  exhib- 
iting of  the  plaintiff's  bill;  on  Which  last  issue  was  taken.    To 
the  first  replication  there  was  a  detaurrer,  and  joinder. 

On  the  trial,  Lord  Kenyon,  Ch.  J,  said,  it  tvas  true  that  if  an 
action  be  commenced,  tliougb  informally,  to  prevent  the  opera- 
tion of  the  statute  of  limitations,  it  will  have  thht  effect  if  it  be 
duly  continued.  But  the  question  here  i$,  whether  the  action 
were  duly  continued  or  nott  The  mode  of  conlinuiDg  a  bill  of 
Middlesex,  or  latitatj  is  veiy  famiUar:  it  is  in  every  day's  prac- 
tice.* But  here  the  plaintiff  abandoned  the  proceedings  on  the 
of  M^ddlHex,  and  sued  oat  an'attachmeat  of  privilege,  which 

(a)  8  T.  R.  662. 


and  suing  of  Actions,  [cH.  6, 

beard  no  analogy,  to  the  former  proceeding.  He  was,  therefore, 
clearly  of  opinion,  that  this  was  not  a  continuance  of  the  fgrm^ 
suit)  and  that  the  replication  could  not  be  supported. 

*Ashhur3t,  J*  In  prder  to  pfbve^t  the  statute  of  \  *162  ] 
jimitations  from  running,  it  is  absolutely  necessary, 
not  only  that  a  writ  should  l^e  sued  out,  but  that  it  should  be 
regularly  continued.  Wher^,  indeed>  the  plaintiff  has  been 
guilty  of  an  omission,  or  mere  iiyregulfirity,  the  court  will  inter* 
pose,  and  grant  him  an  indulgence,  for  the  sake  pf  preserving 
the  right  of  action,  and  it  is'on  that  ground  we  permit  contiou- 
^nces  to  be  added  afterwards.  But  where  k  is  admitted  that 
the  party  has  discontinued,  he  cannot  sue  out  a  writ  of  a  diffiur-' 
ent  nature,  and  consid^  it  as  a  coi^uttion  of  the  former  at- 
tion :  he  must  pursue  his  action  in  the  mode  allowed  by  the 
court. 

jPuDer,  J.  The  word  ^'contiauanoe^'  is  so  plain  and  simple, 
that  it  is  not  capable  of  two  interpretations.  ^V^hen  we  speak 
of  writs  being  continued^  we  mean,  tM  it  roust  appear  upon 
record,  that  the  court,  had,  from  time  to  time,  kept  the  original 
suit  alive;  and  that  the  fildintiff  is  pfoiceeding  to  bring  the  der 
fendant  into  court,  on  ,the  suit  originally  commenced :  but  it 
must  appear  on  the  record,  that  it  was  a  continuance  of  the 
orig'mal  writ.  Now  here  a  bill  of  I^iddiesex  was  sued  out^ 
which  was  continued  down  to  a  certain  time,  when  that  pro* 
ceediog  stopped,  and  then  the  plaintiff  sued  out  an  attachment 
of  privilege,  which  was  not  a  cpnliauance  of  the  former  writ, 
for  it  has  no  connection  wjth  it.  Tbe  cases  from  Shower  and 
Barnes  were  cited  to^  show  that  an  attachment  of  privilege  was 
only  as  a  lo/itot,  and  not  as  an  original  writ :  but  that  proves 
that  it  is  not  a  latiUf^ ;  for  ntdUm  simUt  est  idem.  With  respect 
to  the  instances  put  of  a  person  becoming  a  member  of  parlia- 
/nent,  or  an  attorney,  after  he  is  sued,  it  will  be  time 
*  enough  to  decide  the  former  when  it  ocears;  but  [*I53] 
the  latter  is  too  dear  to  admit  of  a  doubt ;  foi'he  can- 
not  avail  himself  of  the  privilege  which  is  conferped  on  Jrim  a^ 


CH.  li.]  Of  the  il(xnwiejicing 

ter  the  action  ia  brought :  and  if,  in  such  a  case,  he  were  to 
plead  his  privilege,  the  plaintiff  might  reply,  that  the  writ  was 
sued  out  against  him  before  he  became  an  .attorney. 

Ghrose,  J.  The  statute  of  limitations  enacts,  that  all  actions 
upon  the  case,  &c.  shallbe  c&mmenced  and  sued  within  six 
years  next  aftei^  cause  of  action :  but  this  suit  was  not  com- 
menced within  that  time ;  fbr  a  bill  of  Middlesex,  and  an  at- 
tachment of  privilege,  cannot  fee  said  to  be  one  and  iYit  same 
suit. 

Judgment  was'^ven  for  the  defendant. 

ft 

s  '  ' 

MTiat  has  been  said  wWi  respect  to  t!ie  returning  and  contin- 
uing the  proccsp,  wliich  the  pleiittiff  relies  upon  as  the  com- 
mencing of  a  suit,  '  applies  to  the  proceedings  in  the  coramtfh 
pleas.  And  in  that  court,  in  the  case  of  Stratum  v.  Savignacj 
the  judges  were  cl^ariy  df  optfiion,  that'the  mefe  ciit:umsta))ce 
of  process  sued  out  Was  not  sufficient,  sincg,  probably,  it  tiright 
be  for  some  other  cause  of  action ;  and  if  idlowed  to  operate  in 
tbe  way  contended  for,  would  open  a:  door  to  much  ineonvcn- 
ience,  by  enabling  persons  to  keep  such  process  in  their  podt- 
ets  tin  SQch  stage  of  the  proceedings  fts  they  should  be  dis- 
posed to  bring  it  forward;(a)  And  Ihe  method  is,  to  retmm 
rwn  est  inventus  On  the  4irst  writ,  and  then  to  continue  the  writ 
by  vkecomes  non  misii  brev^    But  as  to  thenec^sity  of  showing 

the  return  and  continuances,  there  seems  to  be  a  dif- 
[  *164  ]   ference  with  respect 'to  originals  *proper  (or  the  ac-: 

tion,  and  *  the  0QmnK>n  ckiusmn  fregit :  in  tbe  former 
case  it  has  been  held  not  necessary  to  abow  the  return  and 
continuancef[l]  but  in  the  latter  it  is  always  so. 

4  .     (A)  Wffiet,  26B. 


[1]  Where  tbe  plaliiiliff  replies  an  origlbal  writ  saed  out,  he  must 
shew  it  to  bave  beeo  contioned-  up  to  the  ime  of  trial  AdmiHis- 
prators  of  McDowell  vs.  E^ecvfors  of  Goodwyn,  2  Rep,  Const 
Cotert  So,  Car,  441. 


and  suing  of  ^iction^.  ^,CH.   CL 

In  an  action  of  tre9pa8s(tt)  for  tdcing  cattle,  plea^'the  statute 
of  limitationB,  the  plaintiff  replied  ah  ofigina)',  to  -^hidi  ther<i 
was  a^demurrer,  and  two  causes  assigned ;  the  la»t  of  which 
was,  because  he  did  Tiot  plead  the  cbnttiiuftn^es  iitK>n  the  roll. 
Maynard,  coimsd  forthedefendi^t,  answered,  that  it  was  not 
Tiecessary  1o  show,  in  the^plea,  all  the  contiiiiiance^  but  to  plead 
so  much  of  the  rfecord  aa  weht  in  bar.  •  By  Rolfe,  Ch*  5.  the 
ptea  is  plain;  and  it  is  net  necessary  td  aR^ge  all'thB  continu- 
ances, for  here  is  tin  appearance. 

To  an  itction  of  HBm^ipsit  ih  the  cpra^ncn  pleas,(6)  «nd  the 
statute  pleadcfd,  tWel  plaftitiff  lepffied  aw  aftnehment  cf  pririlegc, 
and  that  ddfimdant  dtt^tiMJkeftudipromi^e  Avithin  six  years  next 
before  the  suing  forfti  the  said  <rrit»ofprivaiq5i&';  to  which  the 
defendant  demurred^  because  it  did  ndt  appear  by  the  replication 
'W^bfert  tihe  lUtaeihtfiellf  m«»'i«fMriable;'ii^^  wa^erer  ddiv- 

«red  «»(he  aberlff^  msr  t^totned ;  and  that  four  terms  intervened 
b<Brei[!w  the  teate  1h^re6f  and  the  term  tfi&de^rrtJon  was  o^ 
afifd  tlMerefoFelherte  ^vjgtit  to  iiave  been  dontinuanees  of  this 
writ  of  pttvaejfe.  •  Bift  the  court  of  tsonitnon  pleas  were  of 
opinion,  that  tin  appeafamee  to' pr^esd  cures  ^H  errors  and 
defects  therein,  and  gave  judgment  for  the  plaintiff , below. 


.» f 


*K  imi  of  airor  wa^  tNrougfat  upon  iMs  jadgnient;  [  *155] 
and  the  general  errors  were  assigned.  For  the  defend^  ' 
ant  in  error  it  was  argued,  that  an  attachment  of  privilege  in  the 
common  pleas  is  in  nature  qf  an  original  writ;' and  if  an 
original  writ  is  replied ^to  the  plea  of  the  statuti^  of  limitations^ 
it  is  sufficient  to  show  the  teste  of  it  when  issued,  without  any 
continuances,  according  to  the  case  of  JfJiitthead  and  Bitcklandj 
Sty.  373.  401.  But  if  a  htUaf^  or  a^  common  clausutn  fregU^  be 
replied,  it  must  be  shown  that  it  was  continued  properly  to 
make  it  the  foundation  of  the  suit.  Carth.  234.  And  of  that 
opinion  was  the  comt,  JiOer  time  tak^fi  to  consider;  and  the 
judgment  was  affirmed. 

(a)  Style*, S73»  (ft)  1  Wilv  1«7. 


cH.  ti.J  Of  the  Q)m7niiicihg 

But  siioee  ibis  case  ia  B<jrle8»  and  before  that  in  Wilson^  the 
rule  has  be^D  otherwise.    : 

In  iSnMjf  V.  Haijpi^4i{a)  Holit, .  Ch.  J.  said,  Suppoae  jou 
bad  pleaded  a  righvend  a  proper  qriglna],  in  thi^iDaiuieri,  im 
ypu  have  done  bere^  you  bate  not  ftbown  thi^  it  ever  waa  re* 
turned  -^  and  till  retiwn  thereis  no  dx|y  in.  court ;  .and  there  is 
no  continuance  abown  to  bave  been  entered :  and  to  prevent 
the  statute  it  is  not  enoi^  to  take  out  a  writ,  even  a  proper 
one,  butaHthecoQtinuancee,  thou^fer  six  '  or  seven  yearf^ 
must  be  entered,  an4  so  jfaowiiio  the  ogutt ;« for  if  tbeiebe  an 
oinisaioii  of  one  oontfauiauce,  it  apoils  dl.  And  for  the  diecon- 
tiouance  oftfy  ireK  the  jfudfpif^  m  tbQ  otminoo  pleas  refWMd, 
whieh  jiidgiaent  was  afficnmd  in  ^pudiameut    - 


In  Br^imv.  BtJMf^mA!^)  wbere^thftpfiiicipaiobjectim 

to  the  writ,  being  property  a  oomraenceraenl  «f 

[  «166  J  ^die  sint  within  time,  H^  Ch«  J.  said,  diat  there  was 

a  fiital  fault,  vir-jthat  die  plaialiff  did  aot  ebow  that 

the  original  was  fiver  returned.    Now,  if  lie  sbpws  4^  writ  juid 

doesj^ot  return  it,  that  will  oei  avpid  the  statute  of  limitatioos. 

And  in  Eanerir.  /a}ne«,(c). because  the  first  writ  (which  was 
a  writ  of  privilege)  was  not  .returoed,  all  4he  continuances 
were  void*  , 


Where  the  action  was  commenced  by  original  and  abated 
without  the  default  of  the  plaintiff,  he  might  have  another  writ 

« 

by  journeys  accounts ;.  but  this  is  never  now  resorted  to  to  save 
the  action,  audi  a  case  being  always  within  the  equitable  con- 
struction of  the  fourtli  section  of  this  statute. 

(a)  Lvtw.^SO.  <»)  jA.  lUqrm.  881.  (0  WiUjM,  ^ 


0id  kiing  of  ActioHa.  (cfe.  6. 

• 
/fwkUWftt  cuntnipttl(a)  fdr  an  asemnprii  to  tke  tlB^tfiJc.    Tha 

defendant  pleaded,  mm  dssimpsit  infiu  bw  avenoi.  The  plaintiff 
replied,  that  Charles  iSttob  was  executor  tp  Jane  Elatob,  du- 
rank  mmoritaU  of  the  plaintiff,  and  that  he  sued  an  action  with- 
in six  years,  &€.  against  tbi»  defendant ;  ^nd  that  pending  the 
action,  the  plaintiff  Came  of  age^  and  brought  this  action  by 
journeys  accounts.  '  The  defendant  demmf&d.  'And  after  ser- 
eral  argnments  at  bar,  it  i^1ls  resolved  by  the  court —  *  * 

1st.  That  if  Charles  Elstob  had  been  administrator  to  Jane 
Eistob,  durante  minor^aU  of  the  plaintifl^  and  had  Brought 
an  action,  pending  whidi  the  plaintiff  had  '  come 
*of  age ;  be  6ou1d  not  have  cootinaed  that  by  journeys  [  *  1 57  ] 
accounts,  because  he  tvould  Aot  have  come  in  in  privity 
to  Charles,  but  he'had  clainied  immediately  from  the  ordinarv ; 
and  in  sttch  case  the  statoti^  of  limitations  would  have  been  a 
bar  to  the  plaintiff,  as  it  was  adfuged  in  a'oa^e  in  the  coftimon 
pleas  about  four  years  before;  where  an  administrator  brought 
an  action  upon  the  brink  of  the  six  years,  and  pendmg  that 
died ;  upon  which  (he  next  administrator' die  bonis  nan  brought 
another  action,  in  which  the  statute  of  limitations  being  plead- 
ed, the  plaintiff,  replied,  and  showed  all  the  special  matter,  how 
the  former  administrator  brought  an  action,  &e. :  and  it  was 
adjudged  that  that  could  nof  aid  him,  because  he  did  not 
come  in  in  privity  to  the  former  adtiilnistrator. 

2dly.  That  this  aition  was  recently  enough*  brought,  for  it 
appeared  that  it  was  brought  within  seijen  days  after  the  plain- 
tiff came  of  age.  Heretofore  they  used  to  allow  half  a  year  to 
bring  an  action  by  journeys  accounts,  but  how  that  is  held  to  be 
too  long,  and  thercfbre  they  allow  but  thbty  days. 

3dly.  That  this  executorship  being  but  an  office,  both  persons 
make  but  one  executor,  and  therefore  the  plaintiff  was  privy  to 
Charles,  and  fo  the  writ  sued  by  him.  Sec  Owen,  134.  Co. 
Entr.  923.    Hob.  265.     1  Roll.  Abr.  92 1 .     11  Vin.  227.  pi  1  &. 

(a)  Ld.  Ravm.  288. 


CH.  6.J  Of  the  ComiiUnciiig 

.  And  \^  Tg^y^.C\u  J.  If  Cbarka  had'  obtained  JQdg[ii)ent^ 
the  new  pWnlifl^  after  h^  tieiog  of  age,  might  have  sued  esecu- 
4ioD.  But  it  was  resolved,  that  if  A.  makes  B.  his  ^- 
[  ^158  ]  ecutoiv  addiRg,  tliat  if  lie  does  $uc)i  an  *acU  C  shall 
be  bis  executor ;  if  B,  bong  an  action,  and  then  does 
the  acf,  C.  cannot  have  an  action,  by  jpuraeys  accounts,  &c. 
because  6«  has.  deternwed  his  .officer by  t^s  own  act;  and 
though  he  ivas  once  sole  a)id  peifeci  executor  of'himseU^  yet, 
by  the  breach^  of*  the  condition,  he  is  now  as  if  he  had  ne^er 
been  executor,  and  C.  is  n^t  privy  to  him.  '. 

.  - 
But  in  a  subsaquent  case,  wherein  the  law  respecting  li^e 
rmiiBlainin^  of  writs  by  journeys  aooounts  was  much  discussed, 
a  different  construction  was*  held-c  ^^^  question  was,  as  to  the 
propriety  of  the  first  wri^  and  if  ikat  writ  c^uld  be  maintained 
by  JQurney 0  accoftnts.  The  oommon  picas  held,  that  the  ficst 
writ  being  shown,  to  be  si^ed  out,  it  should  be  intended  to  be 
returned  and  conthxucd.  Bu.t  the  court  of  lying's  bench,  on  er- 
ror brought,  reversed  thejudgpent  for  want  of  continuances  to 
the  first  writ;  and  the  judgment  of  the  king's  bench  was  afl&rm- 
edinparl!ainent.[l] 

The  case  was  thus :  Thp  pda4htiff(a)  declared  as  administra- 
trix to  her  husband,  agaipst  tbs  defendant,  as  ^ecotor  to  Hey- 
ward,  in  indehUaltiiu  osmmpiiL  The  defendant  pkaded^  non  as- 
mmpHt  infra  sex  atmos.  The  plaintiff  replied,  that  her  husband 
sued  out  a  writ  of  clausim  fregit  cetumi^le  in  this  co«Di^  in 
which  he  intended  to  declare  in  assumpsit  for  this  debt  against 
Hey  ward ;  that  Hey  ward  died,  and  her  husband  sued  another 
,  writ  against  the  defendant ;  thnt  then  her  husband  died,  and  she 

(a)  L4.  Rajm.  435. 


[1]  At  common  law,  no  action  could  be  renewed  by  journey's 
accounts,  io  a  case  of  voluntary  abandonment  of  suit.  Sichards 
^  AL  Assis^ntes^  ,^c  vs.  The,  Maryland  Insurance  Company^  8 
Cranch^s  nep,  84. 


iffnd  mifig  of  Actions.  [pib  ^j 

being  administratrix  to  ber  haeband,  sued  this  writ,  &c.     The 
defendant  demurred :  and  the  court  gave  their  o{»a- 
ione  *in  soledin  arguments  on  the  bench :  but  the  ar-  [  *149  ] 
gument  of  the  chief  justice  only  is  reported. 

Treby»  Ch.  J.  IsT.  In  this  case  the  writ  is  not  maintainable 
by  journeys  accounts ;  for  a  writ  bjr  journeys  accounts  is  inain- 
tainable  only  by^he  same  plaintifib,  or  one  of  them  at  least,  who 
sued  out  the  ftrst  writ :  but  where  the  phuntiff  die%  a  writ  by 
jounieys  accounts  cannot  be  brought  by  his  cateeutor,  be  And 
tbis  appears  by  tbe  terms  of  the  iaw»  Fitzberbeit  and  Sttidiam^ 
in  tide  Journeys  Accounts— If  the  defendant  die^  theie  Ote 
pkintitf  may  pursue  a  writ  by  journeys  wxoants  against  Us 
executors^  biMt  if  there  are  two  plaintifi,  and  one  ef  them 
dies,  the  survivqr  may  hare  such  a  .writ,  he^  being  the  same 
person  who' sued  the  former  writ;  but  a  writ  by  joiimeya  ac* 
counts  is  maintainaUe  in  no  ciase'but  by  the  saite  pkiatLflh,  er 
some  of  them,  who  were  plaintiffs  is  tbe  former  wiit ;  but  in  no 
case  shall  be  brought  by  an  executor,  or  hdr,  Ac  Bast.  107, 
108. 417.  3  Cro.  174.  Bro.  Joumqrs  Accounts*  j>8  Thdsal. 
407.  b.  1  Vent.  2S5.  And  Without  doubt,  there  have  been  txiftf 
ral  ^ooeasioQs  oflfered  to  bring  such  a  writ  by  esecutprs,  &c. 
which  would  have  been  brought,  if  the  law  would  have  allowed 
it.  And  the  case  of  MH(A  t.  ThanMgooii  a^udged  in  this 
ooqri,  Micb.  9.Wm.  ill.  A  general  executor  brought  a  wiit  by 
joomeys  aocodnts  upon  a  writ  brought  t^  the  executor*  dumirf^ 
mtNOfirole,  and  adjudged  that  the  said  writ  was  weB  brought 
And  he  said,  that  he  was  l^n  of  the  same  opinion;  but  he  ne^ 
ver  was  ashamed  to  retracl  bis  opinion,  when  he  is  convtnced 
upon  belter  reason;  and  for  this  reason  he  declared^  that  hd  . 
thought  the  said  jQdgment  was  not  maintainable  upon  the  rea^ 
sons  upon  which  it  was  given, 'viz.  that  an  eX^utor 
may  have  a  writ  ^y  journeys  accounts  upon  a  writ  [*I40  J 
abated,  brought  by  the  executor  mtnsritale ;  -but  thd 
judgment,  notwithstanding,  well  given  Upon  otter  reason,  ^t 
in  no  case  can  a  writ  of  journeys  accounts  be,  but  by  tbesame 
t>laintifl8,  or  some  of  them,  who  were  plaitilaffii  in  the  foFQiet 
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writ.  And  to  say  that  the  general  executor,  and  the  executor 
durante  mmoritaiej  were  as  one  person  in  the  office,  is  to  strain 
the  point  too  far;  for  it  must  be  the  same  phiniifl^  not  only  by 
representation,  but  by  name;  for  the  second  writ  is  a  contiBu- 
ance  of  the  first;  which. cannot  be  but  by  the  same  person,  not 
only  in  representation,  or  in  respeqt  of  their  office,  but  strictly 
and  truly  the  same  person. 

Sdly.  In  this. case  the  writ  cannot  be  by  journeys  accounts, 
because  the  former  writ  ought  to  be  continuing  in  court  and  re- 
turned. Fitzh.  Journeys  Accounts.  S^  Rast.  Entr.  417.  11 
H.  VI.  C..34.  For  the  writ  is  not  in  court  before  it  is  returned ; 
but,  in  this  case^^t  does  not.appc^  that  the  fivst  writ  was 
fetamed.  .  .    j*  *  > 

« 

Sdly.  In  this  case  the  first  writ  was  a  ehttuum  ^fngUj  which 
writ  is  not  maintainable,'  nor  can  be  .cont^ued,  against  e^cu- 
tors;  and  the  second  writ  ooght  always  to  be  the  same  as  the 
first;  and  usually  they  were  entered  upon  the  same  roll,  and 
both  together  made  only  one  record. 

4(bly.  In  this  case  there  is  nothing  of  journeys  aceotmts  be- 
fore U8|  for  the  8ec9od  writ  is  not  said  to  be  iMOUgbt  per  Huns 
computaluf,  as  aB  the  precedents  are ;  though  the  meaiung  of 
the  said  words  he  did  not  well  apprehends  Theword 
*  [  ^'IGl  ]  dMto  signifies  a  day's  journey,  and  the  best  "^^accouut  of 
the  word  is  given  by  Selden ;  that  the  chancery  being 
a  moveable  court,  and  following  the  king's  court,  and  the  writs 
being  to  be  purchased  out  of  the  i§aid  court,  the  party  who  pur- 
chased the  second  writ  ought  to  have  applied  to  the  king's 
court  as  hastily  (that  be  might  obtain  the  second  writ)  as  the 
distance  of  the  place  would  allow,  accounting  twenty  miles  for 
every  day's  journey ;  and  for  this  reason  he  was  to  show  in  the 
second  writ  that  he  had  purchased  his  second  Writ  as  hastily 
as  he  could,  accounting  the  day's  journeys  he  had  to  the  king's 
court.  It  has  been  urged  by  the  counsel,  that  the  death  of  the 
phdnUff  being  the  act  of  God,  shall  not  do  a  prejudice  to  any ; 


and  stm^  of  ji<:Hom.  [ch.  tt, 

and  the  executor  of  such  person  dying  oiight  npt  to  be  preju- 
diced by- the  testator's  death,  to  lose  a  writ  which  was  well 
commeoced.  'Answer,  that- the  said  rule,  vhs.  qaodaetm  Dti 
nemini  faeit  injiiriam^  admits  of  several  exceptions,  and  it  will 
prejudice  the  party  in  divers  cases.  The  statute  de  bonis  aspor- 
totu,  Sfc.  is  an  instance ;  for  at  common  law,  before  the  said 
statute  made,  by  the  act  of  God  executors  were  prejudiced  in 
qttare  impedita ;  and  in  ^11  actions  and  c^ses  where  damages 
only  are  recoverable,  which  arise  ex  delidOy  unless  in  cases 
which  arise  upon  deeds  or  contracts.  A  pawn  is  not  redeema- 
ble after  the  death  of  the  pawnor.  In  appeal  the  next  hajr  dies 
after  the  appeal  brought,  the  appeal  is  lost.  -  And,  for  this  rea- 
son, the  said  rule  will  not  support  this  writ  by  journeys  accounts. 

And  in  the  case  of  Hayward  and  Kin8eyj{a)  Holt,  Ch.  J.  ob- 
served, that  as  to  the  journeys  accounts,  the  plaintiff's  intestate 
brings  an  action  within  six  years ;  and  it  b  proceeded, 
and  pending  it  the  plaintiff  dies,  *and  six  years  are  [*162] 
elapsed  in  the  interim,  it  were  reasonable  that  the  ad- 
minialrator  might  have  another  action  within  convenient  time, 
and  have  benefit  of  the  first  action  for  the  preservation  of  the 
right  against  the  statute,  as  the  practice  has  been  in  cases  of 
outlawry.  But  if  an  heir  in  tail  bring  a  formcdon  withii^  five 
years  after  a  fine  levied  by  a  third  person,  who  is  not  his  ances- 
tor in  tail,  but  a  ^iscontinuee  for  the  purpose,  and  pending  it, 
and  after  the  five  years,  the  issue  dies,  whether  the  next  heir  in 
tail  shall  have  benefit  of  this  formedon,  by  bringing  a  new  one 
in  convenient  time?  It  were  reasonable  he  should,  but  this  has 
not  been  determined.  And  it  is  plain  journeys  accounts  will 
not  lie  in  this  case ;  for  the  rule  is,  that  it  must  be  between  those 
that  were  parties  to  the  first  writ.  And  besides,  the  new  writ 
is  to  be  the  same  with  the  former ;  and  the  writ  that  lay  fir  the 
ancestor,  or  for  the  testatoB^  is  not  the  same  that  lies  for  the  is- 
sue or  executor,  but  one  of  another  nature.  If  an  assise  be 
brought  within  twenty  years  after  a  disseisin,  and  before  judg- 

(a)  12  Mod.  931. 
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m&A  tvreotjr  years  past,*  Mt  the»  die  demaodant  diee,  Ibe 
)leir  cannot  hare  anoUier  assise,  but  he  must  have  «  writ  ef  en* 
tty ;  and  it  vnH  be  hurd  to  prove  (be  beir  can  proceed  by  joiir^ 
rkife  acooonle  in  that  casd;  Sue  it  is  a&other  writ  he  is  entitkd 
to  now  by  the  death  of  his  ai^oestor ;  yet  still  be  may  be  01)1  pf  th9 
ftttiHe  of  fitfiitsiieoSf 


-     ^HAP.   Vn.  [*163] 

> 

Of  the  FourOi  Section. 

THE  time  within  which  actions  are,  by  the  third  seetion, 
directed  to  be  brought,  is  enlarged  by  the  words,  and  by  an 
equitable  construction  of  the  fourth  &ection,[l]  which  enacts, 

[1]  Fidtpagd  118,  noU  [1.]  ^page  119.  note  [1.] 

In  the  case  of  Alexander  ^  others  vs.  Pendleton,  (8  Craneh^s  Rep. 
470.)  M%RSBALL,  Cb.  J.  delivering  the  Opinion  of  the  Court,  said ; 
''Bat  if  Charles  Alexander  had  permitted  that  [a former'}  suit  to 
''  be  dismissed,  and  had  61ed  a  new  hill,  he  would  not  have  been 
''  at  Uberty,  iu  the  computation  of  time  to  avail  himself  of  the 
''  pendency  of  the  former  suit,  unless  he  could  have  connected  the 
'^  two  suits  together,  '^he  law  is  the  same  where  a  suit  termi- 
'^  nates  by  abatement  and'h  not  revived,  such  a  suittakes  no  time 
''  out  of  the  Act  of  Limitations.'' 

In  the  case  of  Cawood  vs.  Whethcroft,  Admr.  Sfc.  1  Har.  i-  Johns. 
Sep.  103.)  which  was  an  action  of  assumpsit;  the  writ  issued  on 
the  11th  January ,  1797;  and  the  declaration  contained  sundry 
counts.  The  defendant  pleaded  several  pleas,  and  amongst  others, 
' '  non  assumpsit  inteslaioris.  infror  ires  annos"  The  plaint  iff  replied 
to  this  plea,'Uat  he.  did,  within  three  years  after  the  cause  of  ac- 
tion accrued,  towit  on  the  1st  of  March,  1784,  for  the  recovery 
of  ^damages,  Sic  prosecute  a  writ  of  capias  ad  respondendum^  out 
of  Charles  County  Court,  against  the  intestate,  and  the  proceed- 
ings in  the  said  action  were  set  out.  shewing  that  the  same  was 
refisrred  to  Arbitrators  in  1786,  and  that  no  award  being  returned, 
it  was  at  the  instance  of  the  plaintiff,  by  order  of  the  Court,  struck 
£^  in  August,  1796,  and  that  the  present  suit  was  brough  within 
one  year  aftetwards,  towit,  on  the  11th  of  January,  1797.  The 
defendant  demurred  to  the  replications ; '  and  the  General  Court 
ruled  the  demurrer  good,  and  gave  judgment  for  the  defendant. 

Though  the  Statute  of  Limitations  commence  running,  if  suit 
be  brou^it  within  time,  and  the  defendant  dies,  and  no  letters  tes- 
tamentary are  taken  on  his  estate  till  the  three  years  have  expired, 
the  Statute  is  no  bar  if  a  new  suit  be  brought  without  delay 
against  the  executor.  Parker^  Exors.  vs.  FassiiVs  Exors,  1  Har.  4* 
Johns.  Rep,  337. 


CH.  7.J  Of  the  Fourth  Section. 

^4bat  if,  in  any  of  the  said  actions  or  suits,  judgment  be  given 

•  -  —  jr.  ■     ■         _^^„^ 

• 

lo  an,  action  of  trespass  quare  claus^im  frtgii^  the-  Statute  of  Lim- 
itations was  relied  on  in  bar  of  the  suit,  but  it  appearing  that  the 
plaintiff  hud  formerly  ccfmmenced  a  suit  in  this  Court  \^frov%ncial 
Court^'l  within  three  yenrs  next  after  the  cause  thereof  first  accru- 
ed ;  and  recovered  a  judgment,  which  was  reversed  in  the  Court 
of  Appeals ;  that  the  said  former  suit  was  brought  f6r  the  same 
cause  of  action  as  the  present  euit;'  and  t^at  the. present  suit  was 
brought  within  one  month  afler  the  said  reversal ;  It  was  Held^ 
that  the  Statute  was  no  bar ;  and  judgment  was  given  for  t«ie 
plaintiff.     Drane  vs.  Hodges ,  1  Har,  Sf  McHen.  Rep,  518. . 

In  the  case  of  Schnertzell  vs.  Oiaplincj  (3  Har,  ^  McHen.  Rtp. 
439.)  which  was  an  action  of  assumpsit  on  a  promissory  note  dated 
the  27th  of  March,  1 789  payable  on  demitnd.  The  original  writ 
issued  on  the  25th  of  October,  1793.  The  defendant  plea'ded  the 
Statute  of  Limitations.  To  which  the  plaintiff  under  the  Statute 
of  21  Jae.  I.  8.  16  c.  4.  replied  a  former  suit^  wherein  the  judg- 
ment was  arrested.  To  this  replication  the  defendant  demurred 
generally;  the  Court  gave  judgment  upon  the  demurrer,  for  the 
plaintiff. 

The  Act  of  Limitations  bad  run  about  eighteen  months,  then 
the  plaintiff  sued,  and  his  action  was  continued  in  court  about  fiur 
years,  and  then  he  was  nansuiteii,'and  upwards  of  12  months  after 
that  he  renewed  h(s  action,  and  the  defendant  pleaded  the  Statute 
of  Limitations. — Per  Curiam;  Haywood  and  Stone,  Justices. 
'^If  a  suit  be  instituted  before  the  thfee  years,  are  expired,  and 
"  there  is  a  nonsuft  afiter  the  three  years,  the  plaintiff  may  sue  again 
"  within  12  months,  and  then  only  the  time  elapsed  before  the  first 
"action  shall  be  counted."  But  whether  if  the  action  be  commen- 
ced after  12  months  from  the  non'suit,  the  time  between  the  cOto- 
mencement  of  the  first  action  and  the  nonsuit  shall  be  counted, 
Of  only  the  time  before  the  commencement  of  the  first  action,  and 
the  time  aAer  the  nonsuit  and  before  the  commencement  oif  the 
second  action  ?  Qucsre,     Anonymous,  2  ^Harpo,  .Rep.  63* 

Detinue  for  negroes.  'It  appeared  these  negroes  bad  been  ffivcn 
by  wilL  to  the  widow  of  the  Testator  for  life  ;  and  after  her  dpath 
to  the  plaintiffs.  She  married,  and  her  husband  sold  them  to  a 
person  under  whom  the  defendant  claimed.  And  afler  her  death, 
whilst  in  the  possession  of  the  defendant,  or  the  vendee,  these 
plaintiffs  sold  them.  The  purchaser  sued  and  was  nonsuited,  be- 
cause his  action  was  improperly  commenced.  Then  the  plaintiffs 
sded  in  the  present  action,  but  before  its  commencement  the  three 
years  had  elapsed,  and  the  question  now  was  whether  the  verdict 
which  had  been  given  in  the  former  action  could  now  be  given  in 


Of  the  Fourth  Section.  [ch,  7. 

for  the  plaifitifi^  and  tte  sasie  be  reVeraed  by  error,  or  a  verdict 


evidence:  and  after 'much  argnment  the  Court  decided  it  could 
Dot ;  for  that  between  tbe  vendor  aqd  vendee  of  a  chose  in  action 
there  is  no  privity  which  the  la w^  will  recognize.  HaUeys'  Admin- 
istraiors  vs.  Buckley,  2  Hayw.  Rej^,  234. 

A  Judgment  in  Ejectment  nev^r  ex^ecnted,  and  under  which 
possession  ^as  never  been  surrendered,  does  not  stop  the  running 
of  the  Statute  of  Limitations.  Smith  vs.  Hombacky  4  LiU.  Rep. 
232.  •  ' 

« 

• 

The  right  to  issue  a  scire  facias  upon  a  judgment,  is  not  barred 

by  the  Act  of  Limitations  in  a  case  wbere  execution  was  issued  in 

due  time,  and  returned  "  no  effects/'  though  more  than  ten  years 

elapsed  between  the  return  of  tbe  execution  and  date  of  the  scire 

facias^    Oee  vs.  Hamilton  ^  Ux,  6  Afunf,  Rep.  32. 

A  bill  of  review  to  a  decree  pronounced  before  the  1 1th  of  Feb- 
ruary, 1814,  (see  acts  of  1813yC.  12,  §3.)  could  not  be  revived  af- 
ter^ve  years  had  elapsed  from  the  date  o^uch  decree.  Shepherd 
vs.  Larue,  6  Munf.  Rep,  629.  ^ 

The  three  years  limited  for  the  prosecution  of  a  petition  for  re- 
view, are  to  be  computed  from  the  term  of  which  the  jiidgment 
was  entitled.     Leighton  va.  J^ithgow,  2  Greenl.  Rep.  114. 

A  Judgment  in  ejectment'  was  entered  for  the  plaintiff  at  Sep- 
tember term  1807,  with  an  agreement,  that  execution  should  not 
issue  'thereon  before  the  decision  of  the.  Court  of  Appeals  in  the 
case  of  D.  against  P. ;  and  that  if  that  judgment  was  reversed, 
then  the  above  judgment  was  to  be  struck  out.  On  this  judgment 
the  defendant  brought  a  writ  of  error  on  the  3d  of  July,  1811,  and 
the  judgment  referred  to  was  ajinrud  in  tl^e  Court  of  Appeals  at 
December  term  1813— //leW,  that  the  writ  of  Error  be  quashed,  it 
having  Been  sued  out  after  three  years  had  elapsed  from  the  time 
of  the  rendition  of  the  judgment.  Dorsey  vs.  Dorsey's  Lessee^  4 
Harr,  ^  Johns.  Rep.  216. 

« 

Where  a  confession  of  judgment  by  way  of  supersedeas^  was  en- 
tered into  on  the  17th  of  November,  18L6,  to  stay  execution, 
agreeably  to  the  act  of  1814,  ch.  84.  [Maryland,]  on  a  judgment 
rendered  on  the  9th  of  May,  1815,  and  a  writ  of  error  issued  o'o  tbe 
2d  of  February,  1822,  to  remove  the  proceedings  on  the  judgment 
by  confession.  Held,  that  the  writ  of  erroj  be  quashed,  more  than 
three  years  having  elapsed  from  the  judgment  by  confession  and 
the  issuing  the  writ  of  error.  Andrews  ^  Al.  vs.  Bosleys,  6  Harr. 
^  Johns.  Rep.  99. 


CH.  7.]  Of  the  FouTih  Section. 

pass  for  the  plaintiff)  and  upon  matter  alleged  in  arrest  of  jud^* 
ment,  the  judgment  be  given  against  the  plaintifi^  -that  he  take 
nothing  by  hi«  plaint,  writ,  or  biH ;'  or  if  my  the  said  actkms 
shall  be  brought *by  original,  and  tlie  defendant  theran  be  ocK- 
lawed,  and  shall  after  reverse  the  outlawry ;  that  in  aQ  such  ca- 
ses the  party  plaintiff,  his  heirs;  executors,  or  administrators,  as 
the  case  shall  require,  may  commence  a  new  action  or  suitj 
from  time  to  time^.wilhin  a  yeat  after  such  judgment  reversed, 
or  such  judgment  given  against  the  plaintiff,  or  outlawry  reV'^rs- 
ed,  and  not  after." 


The  Statute  1793,  c.  75,  §2.  Which  enables  a  party  wbose 
action  has  failed  through  unavoidabre  accident,  ioforflialityy  d&c* 
to  commence  a  new  action,  which  but  for  this  Statute  would  Imve 
beerl  barred  by  the  Statute  of  Limitations,  does  not  apply  to  actions 
of  slander  or  other  actions  sirising  exjielifito.  Cook  V9«  DaHingj 
2  Picker.  Rtp,  605.  .  .  • 

If  nafr.  in  ejectments  served  within  six  months  after  the -deci- 
sion of  a  caveat^  though  not  entered  on  the  docket,  it  will  take  it 
out  of  the  1 1th  section  of  the  act  of  3d  April,  1792,  \Penn9yltaniai\ 
Imsu  of  Nichblton  vs.  Wallaee^  2  Feal€»'  Rep.  416. 

The  statute  limiting  suits  for  the  recovery  of  disallowed  clai^is  against 
the  solvent  estates  of  deceased  pendens,  (tit.  32.  c  I.  §18)  to  six 
months  after  notice  thkt  the 'claim  was  disftltowed,  'Mjs  a  positive 
*'  bary  not  removeabl^  like  other  Statute^  of  Limitation,  by  a  new 
**  promise  or  a  recognition  of  a  subsisting  debt ;  because  it  is  not 
<'  bottomed  on  a  presumption  that  the  debt  is  paid — avoidable  by  the 
*^  slightest  acknowledgctient."  The  commencement  of  a  suit  takes 
place  at  the  service  of  the  writ  in  that  suit.  ,  Therefore,  where  atf 
action  of  debt  on  a  record  of  the  County  Court,  shewing  an  adjust- 
ment and  liquidation  of  a  conservators  account,  made,  on  the  ap-* 
plication  of  his  administrator,  af\er  his  death,  and  finding  a  certain 
balance  due  from  .his  estate,  was  .brought  wpihin  six  months  af  er 
notice  of  the  disalloitance  of  a  claim  for  such  balance,  in  which 
final  judgment  was  rendered  against,  the  paintiff;  it^\yas  Held,  in  a 
subsequent  action  of  account  for  thq  recovery  of  the  same  balsrncei 
brought  after  the  expiration  of  the  six  months,  that  such  action 
was  hatred  by  the  Statute.  And  Peters,  J.  in  delivering  iiie  Opin- 
ion of  the  Court,  said;  But  the  actions  are  not  ^  for  the  same  mat- 
ter, cause  and  thing,'  as  claimed  by  the  plaintiff's  counsel.  Oae  is 
debt ;  the  other,  accotint :  and  they  have  no  more  effect  on  each 
other,  than  trover  and  ejectment  for  the  same  land."  Spalding  vs. 
Butts  Sf  Al.  (In  Error.)  6  Conn.  Rep.  28.  30. 


Of  the  Fouarih  Section.  [ch.  7. 

The  plainti£f  declared  in  the  common  p]ea8(a)  in  cu^ump^tV, 
6iq>po^Qg  t)iat  the  defendaoty  16  Jac*  I.  at  Bury,  in  Suffdk, 
promised  to  pay,  &c. 

» 

^After  verdict  and  judgment  upon  nvn  assumpsit  [^164] 
pleaded  and  found  for  the  plaintiff,  the  defendant 
iHrought^rror;  and  upon  djmunition  alleged,  the  original  was 
c«artified  to  be  in  Hilary  terip,  4  Car.  I.  upon  which  the  plaintiff 
in  the  writ  of  ^ror  pleaded  the  statute  of  limitations ;  and  that 
the  action,  being  upon  a  promise  in  16  Jac.  I.,  and  not  brought 
within  six  years  after  the  promise,  nor  within,  three  years  after 
the  statute,  was  not  maintainable.*  The  defendant  pleaded  that 
he,  2  Car.  L,  which  was  within  three  years  of  the  statute, 
brought  a  writ  original  of  assunq^sitj  supposed  to  be  made  in 
Kent,  against  the  defendant,  now  plaintiff  in  the  writ  of  error, 
wheiem  he  was  outlawed ;  biit  in  3  Car.  I.  the  outlawry  in  the 
common  pleas,  was  declared  void,  and  he  discharged ;  and  that 
within  a  year  after  he  brought  this  action,  and  supposed  the 
promises  made  at  Bury  to  his  damages  of  6001. ;  and  that,  in  the 
former  action,  the  assumpsU  was  allegc^d  to  be  made  in  Kent  to 
his  diamage  of  50Q2, ;  and  he  averred  that  it  was  one  and  the 
same  proniise  and  cause  of  action.  Upon  this  plea  the  plain- 
tiff in  the  writ  of  eiror  demurred. 

Twisden  riibwed  the  cause  to  b^  foc.that  this  new  action  va- 
ried in  the  county  from  the  assumpsit^  and  in  the  damages  alleged, 
and  so  could  ndt  be  intended  one  and  the  same  cause  of  action, 
nor  to  be  a  ne^w  suit  begun  for  the  same  mattdr. 

« 
Also,  Croke,  J.  conceited,  that  forasmudi  as  this  outlawi^ 

was  not  reversed  by  error,  but  avoided  by  plea,  the  first  orig'mal 
was  not  determined,  but  he  might  have  proceeded 
thereupon ;  and  then,  to  begin  a- new  original,  *and  in   [  *I66  ] 
another  county,  is  not  according  to  the  statute  of  lim- 
itations, nor  within  the  intent  of  the  statute. 

•  > 

(a)  Cro.  Car.  294. 
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But  Richardson,  Jones,  and  Berkley  held,  <hat  this  variance  of 
ihe  county  and  dUraages  was  not  material  to  the  action,  being 
transitory,  and  averred  to  be  for  o^e  and  the  same  cause :  and 
althpugh  the  outlawry  is  not  reversed  by  ^a  writ  of  error,  but 
avoided  by  plea,  it  is  all  one  within  the  intent  of  the  statute ;  for 
the  statute  is  not  whc^re  the  outlawry  is  reversed  by  error,  but 
where  the  outlawry  is  reversed,  so  it  is  by  any  means.  There- 
fore,  upon  their  three  opinions,  a  ruTe  was  given  that  judgment 
should  be  affirmed.  •  * 

So,  in  trespass  for  taking  aad  detaining  plaintiff's  beasts  till 
a  fine  was  paid,(a)  and  the  action  laid  in  Sussex ;  Ihe  defi^id- 
ant  pleaded  that  the  cause  of  action  did  not  accme  within  mk 
years  before  suing  of  the  writ ;  and  the  plaintiff  repfied  that  at 
another  time  he  brought  an  original  in  battery  in  Liondon^  in- 
tending, when  the  defendant  had- appeared,  to  have  declared 
for  this  trespass ;  and  that  the  defendant  was  outlawed  in  Lon- 
don; and  Ihatj  within  such  a  time  after  the  reversal  (tf  the  out- 
lawry^  he  declared  here :  to  which  the  defendant  demttrred ;  and 
it  was  insisted,  that  the  original  being  laid  in  London,  the  pkun- 
tiff  could  not,  in  this  action,*  declare  in  anotiier  county,  though 
the  cause  of  action  be  transitory.  But,  upon  information  by 
the  prothonotaries  that  the  course  of  the  court  was,  that  al- 
though the  original  be  laid  \t\  Ldhdon  for  expediting  the  outlaw- 
ry, yet,  when  the  defendant  comes  in,  the  plaintiff  may  declare 

agaipst  him  in  anoflier  county,  be  the  action  local  or 
[  *^166  ]    transitory  :  and  the  statute  of  timita^tiotis  giving  to 

plaintiffs  generally  a  power  to  commence  a  new  siut 
within  the  year  after  the  outlawry  reversed ;  that  so  he  may  do 
in  that  case  to  warl*ant  his  declaration  within  the  course  of  the 
court.    Judgment  was  given  for  the  plaintiff. 

But  where,  to  an  action  on  the  case  by  an  executrix,(b)  for 
money  lent  by  the  testator,  &a  d^e  defendant  pleaded  the  stat- 
ute of  limitations  ;  and  the  plaintiff  replied,  that  Ihe  testator 

(«)  8  L«T.  245.  ib)  Nelf .  Abr.  82. 
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filed  a  qpecia}  inritp&al-  m  trespass  upon  the  case,  against  the 
defendaaty  settiog  forth  the  whole  declaration ;  and  that,  pen- 
denU  pkuUo^  her  husband  died.  And  upon  demurrer,  the  ques- 
tion was,  whether  this  action,  hrought  by  the  testator  by  origin- 
al, be  within  the  equity  of  this  section  of  the  statute  of  limita- 
tioBst 

In  this  qase  the  action  was  brought  tj  original  by  the  testa- 
totj  but  he  died  before  the  defindaat  coidd^be  outlawed;  and 
it  was  held  that  bis  executrix  cojuld  not  maintain  this  action 
withii^  the  yaar ;  but  it  was  a  h^rd  /case,  and  the  statute  had 
not  proy^ded.for  it. 

■ 

This  has,  bowev^,  been  since  ^overruled:  and-  in  Cases 
whereia  the  progress  ^  the  action  has  been  arrested  by  the 
dsath  of  dther  of  the  parties  to  the  suit,  a  reasonable  time  has 
been  aUoyred,  witlun  whiph  a  fresh  action  may  be  brought.{l] 

In  an  action(a)  wherein  th^  plaintiff  declared  as  administra- 
trix against  the  plaintiff  as  executor,  on  a  promise  to  the  intes- 
tate by  the  testator,  the  defendant  pleaded  the  statute 
oif  limitations.  The  administratrix  lepKed,  that  ''Hhe  [  H61  ] 
intestete  sued  a  writ  of  daunm^JregU^  returnable  in  the  common 
pieoBy  in  which  Jie  intended  to  declare  in  a$9umpsU  against  the 
defendant's  testator ;  that  the  testator  died,  and  that  the  intes- 
tate took  out  another  writ  against  the  defendant ;  that  intestate 

(a)  Ld.  iUjm.  484. 


[I]  Upon  the  death  of  an  assignee  under  the  Bankrupt  Law  of 
the  United  States,  the  riglit  of  action  for  a  debt  due  to  the  bankrupt, 
vested  io  the  executor  ef  the  assignee..  If  an  executor  do  not 
cause '  himself  to  be  made  party  to  a  suit  brought  in  the  life  time 
and  in  the  name,  of  the  Testator,  and  pending  at  his  death,  it  is 
to  be  considered  as  a  voluntafy  abandoDmeot  of  the  action,  so  as 
to  exclude  the  executor  from  the  equity  of  the  exceptions  to  thi 
Statute  of  Limitations.  Richards  4*  M  A88igne$s,  Sfc.  vs.  Tlie  Mary- 
land inswrance  Company,  6  Cranch^s  Sep,  84. 
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died,  and  plainfiiT,  being  ado^inistratrix,  sOed  out  this  writ ;  to 
which  was  a  demurrer :  and'  the  question  was,  if  such  writ 
could  be  maintained  by  journeys  accounts  ? 

Treby,  Ch.  J.  in  givinsr  judgment,  said,  That  which  is  said 
by  Coke,  6  Rep.  10.  b.  Spencer's  case,  is  law  ;  that  an  execu- 
tor, &c.  shall  not  have,  a^writ  by  journeys  accounts.  But  though 
this  writ  is  not  good  to  continue  the  former,  and  by  such  means 
to  avoid  the  statute  Of  limitati<tns,  yet,  the  plaintiff  here  ought 
to  recover  notwithstanding  the  said  statute  pleaded.  For  the 
statute  is,  that  actions  upon  the  case,  &c.  shall  be  sued  witfiin 
the  six  years,  &c. :  and  for  this  reason,  where  an  action  is  sued 
within  the  six  years,  that  seems  to  be  excepted  out  of  the  words 
of  the  statute;  and  that  if  an  action  is  sued  within  the  said 
time,  the  party  is  out  of  the^roviso  of  the  act,  and  at  liberty  to 
prosecute  the  said  action,  or  to  sue  another  action,  at  any  time 
not  restrained  or  limited  by  the  statute.  '  And  in  this  case  an 
action  was  commenced  within  the  six  years,  though  the  former 
was  a  writ  o(  claummfregit^  and  this  is  an  a^wm/wtt,  yet,  by  the 
course  of  the  court,  it  is  the  same  action ;  the  dausumfregit  be- 
ing a  general  writ,  upon  which  a  man  may  declare  in  any  other 
personal  action,  as  a  latitat  in  the  king's  betich.  And  therefore 
the  statute  is  satisfied  in  this  case'^  by  the  suing  of  the  cfaunim 
/ff^i/,  and  the  plaintiff  thereby  set  at  liberty  out  of  the 
[  *1S8]  *restraint  of  the  eaid  statute.  And  if  a  copyholder 
has  a  license  to  make  a  leade,  his  lessee  may  make 
an  undei  lease ;  for,  by  die  license,,  it  is  exempt  from  the  cus- 
tom of  the  manor.  1  RoL  Abr.  508.  pi.  14. 6  Vin.  120.  pi.  5.  But 
though,  by  the  suing  of  an  action,  the  party  seems  to  be  set  at 
liberty,  without  any  restraint  of  time  in  which  he 'ought  to  pro- 
secute his  action,  or  to  bring  a  new  action,  yet,  by  the  reason 
of  the  statute,^  he  ought  to  be  restrained  to  some  reasonable 
time  :  for  the  sta^tute  being  made  for  settling  some  time  for  the 
bringing  of  actions,  it  ought  to  he  expounded  according  to  such 
intent;  and  where  the  words  are  silent,  a  reasonable  time  by 
construction  ought  to  be  made*  But  it  is  difficult,  io  this  case, 
to  settle  in  what  time  an  action  shall  be  brought,  where  another 
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action  hatb1)een^  commenced  within  the  six  years.  But  it  seems 
to  me,  a  year  ought  to  be.  a*  reasonable  tine  ;  for  it  is  the  time 
in  which  the  law  delights,  as  may  be  instanced  iix  many  cases. 
Co.  Litt.  264.  b.  2  Inst.  476.  Plowd.  353.  Stowell  andZauche^s 
case.  For  though  the  tstatute  binds  the  right  of  the  party,  and 
therefore  ought  to  be  taken  «rtjpictly,  yet  the  party  shall  be  bound 
to  some  reasonable  time  ;  and  a  year  being  the  time  which  the 
law,  in  maoy  cases,  adjudged  reasonable,  (sec  2  Keb.  764.) 
therefore,  in  his  opinion,  if  a  writ  be  brought  within  six  years, 
although  it  be  discontinued  by  death,  &c.  and  the  six  years  ex- 
pire, yet  the* statute  of  limitations  will  not  be  a  bar,  if  another 
action  be  commenced  in  reasonable  time ;  and  a  year  shall  be 
said  a  reasonable  time. 

And  the  (time  will  not  be  enlarged;  except  under  special  cir- 
cumstances. 

•Cafie(a)  fay  the  executor  of  the  executrix  of  George  [  *169  ] 
Wilcox  against  the  defehdant,upon  a  promissory  note^ 
dated  SOth  July,  1719.  The  defendant  pleaded,  quod  causa  aeiu 
ants  non  accrevit  infra  sex  annos.  The  plaintiff  replied,  that  the 
first  executrix,  Trin.  11  'Qeo,  I.  sued  oiit  a  bill  of  MidAesex 
against  the  defendant,  'returnable^  Ktich.  sequen.  on  which  there 
was  a  continuance  by  n&n  misit  breve ;  and  an  alias  was  taken 
out,  returnable  in  Hilary  term  following,  before  which  i\te  execu- 
trix died,  a^d  ma'de  the  plaintiff  her  executor;  who,  in  Michael- 
mas term,  3  Geo.  IL  sued  out  a  latitat  against  the  defendant, 
with  intent  to  declare  against  him  as  above,  which  he  accord- 
ingly did ;  and  concluded  with  an  averment,  that  the  cause  of 
action  accrued  within ^ix  years  before  suing  out  the  first  bill  of 
Middlesex.  To  this  tlie  defendant  demurred  :  i^nd  after  severd 
arguments,  it  was  held,  that  the  replication  was  ill,  there  being 
four  years  between  the  death  of  the  first  executrix  and  the  pro- 
ceeding by  the  new  plaintiff:  that  the  most  that  bad  ever  been 
allowed  was  a  year,  and  tha^  within  the  equity  of  the  proviso  in 

(a)  2Stra.907. 


I 
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the  statute  which  gives  the  plaintiff  a  year  to  comroeiice  a  new 
action,  where  the  judgment  is  arrested  or  reTcrs^d :  but  they 
said  they  would  not  go  a  moment  farther,  for  it  would  let  in  all 
the  inconveniences  which  the  statute' was  made  to  avoid.  In- 
deed, if  the  second  executor  had  been  retarded  by  suits  about 
tjie  will  or  administration,  and  he  had  showi^  that  in  pleading,  it 
would  have  been  otherwise,  because  then  the  neglect  would 
have  been  accounted  for.  And  wherever  a  suit  is  allowed  to 
be  continued  by  journeys  accounts, 'it  must  be  a  recent  pro- 
secution, (6  Co.  Spencer^s  case,)  which  this  can  never 

(  *170  ]   ^be  said  to  be.  •  Per  Cbriam*— Judgment  for  tbe  de- 

« 

fendant.[l] 

No  precise  time,  indeed,  seems  to  have  been  fixed ;  but,  in 
the  report  of  the  above  case  in  Fit^ecald,  Lee,  J.  said,  I  thidc 
it  should  be  in  the  nature  of  journeys  accounts,  which  is  taking 
up  and  pursuing  the  old  action  in  a  reasonable  time;  which  is 
to  be  discussed  by  the  direction  of  the  justices.  6  Co.  Spencer's 
case.  And  by  the  same  rule,  I  think  what  is  oris  not  a  ceceal 
prosecution  in  a  case  of  this  nature  is^  to  be  determited  by  the 
discretion  of  the  court,  from  the  circumstances  of  the  case :  but, 
genecaHy^  the  year  in  the  statute  is  a  good  direction. 

And  it  has  been  held,  that  an  action  by  original,  brought  by 
an  administratrix  within  sixyeara  after  the  cause  of  action  ac- 
crued, would  enable  the  administratri:^  and  herbusb^d  (whom 
she  afterwards  married)  to  recover  in  an  action  by  bill  by  both, 
notwithstanding  a  plea  of  th^  statute  of  limitations.    * 

Mfoderiek  Lord  Fitcount  JMuUMon v.  J^beeilf  Wife,{a)  enor 
in  the  exchequer  chamber.  On  the  pleadings  the  case  was  this. 
Forbes  and  Eliza  his  wife,  administratrix  of  John  Couehmaker, 

,  (a)  WiUei,  258.  iii  boUs. 


[1]  Vide  BroTsm^s  Executors  vs.  Putney,  on  appeal,  1  JV€uh.  Rep. 
302.  (cited  Post,  page  172,  note  [1].) 


Of  the  Fourlh  Section.  [ch.  7. 

her  late  hosband,  brought  their  bill  in  the  king's  bench  against 
the  defendant  (the  plaintiff  in  error)  for  moneys  laid  out  by  the 
intestate.  The  defendant  pleaded  noti  assumpsilt  and  nan  oa- 
nmipsU  mfra  iex  aimo*.  The  plaiiitiffs  replied^  that  EKza,  when 
a  widow,  as.  on  the  2d  January,  18  Greo^  II.  brought  her 
original  writ,  and  before  the  return  she  married  Forbes; 
^nd  they  recently  afterwards,  14th  January,  19  Geo.  [  *17l  ] 
n.  exhibited  their  bill  against  the  defendant.  The  de- 
fendant rejoined,  that  Eliza  married  T.  Jekyll,  who  was  alive 
on  the  5th  June,  the  time  of  issuing  the  original.  The  plaintiffs 
surrejoined,  and  tendered  an '  issue.;  to  which  the  defendant 
demurred. 

Upon  judgment  given  for  the  plaintiff  in  the  king's  bench, 
without  any  argument,  a  writ  of  error  was  brought  in  the  'ex- 
chequer chamber :  where  Ford,  ^  the  plaintiff  in  error,  ar- 
gued, that  the  suit  was  ahatgd  by  marriage^  the  voluntary  act  of 
the  party :  that  the  statute  21  Jac.  L  c.  16.  s.  4.  was  a  law  of 
peace  for  the  security  of  property,  and  ought  not  to  be  extend* 
ed  by  construction.  1  Lev.  31.  1  Lutw.  261.  6  Co.  9,  10. 
Besides,  a  suit  commenced  by  bill  cannot  be  continued  by  orig- 
inal. 

For  the  defendants  in  error  it  was  insisted,  that  there  was  no 
discontinuance^  that  the  new  suit  was  brought  witliin  a  reason- 
able time,  namely,  within  two  terms,  whereas  it  has  been  holden 
that  a  year  is  a  reasonable  time.  Hayward  v.  Kinsey^  1  Lutw. 
366.  1  Ld.  Raym.  432.  2  Inst.  476. ;.  that  the*  statute  of  limi- 
tations ought  not  to  receives  literal,  but  an  equitable,  construc- 
tion. 2  Saund.  120.  2  Mod.  71.  and  1  Lev.  31.  As  to  the 
commencement  of  the  suit  by  original,  and  the  suit  af(erwarda 
by  bill,  the  reason  for  it  is  evident :  then  the  defendant  was  in 
custody  of  the  marshal ;.  and  being  in  such  custody,  the  plain- 
tiffs could  only  proceed  by  bill.  It  is  also  observable,  that  this 
is  a  suit, /ure  alteriusy  and  not  injure  proprio. 


\ 
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[  *172  ]  *By  the  court,,— The  statute  has  leoeived  a  iaFour 
able  construction.  The  suit  was  originally  brought 
within  the  six  years,  and  the  new  suit  within  two  terms.  No 
disability  can  be  pleaded  to  an  administratix :  and  the  statute 
does  not  bar  tlie  action ;  it  only  takes  away  the  remedy.  T.  5 
Geo.  II.  B.  R.  WUcox  v.  Muggins.  P.  9  Geo.  II.  B.  R.  KriWr- 
leoodv.JSTeoHl.  Salk.  454.  And  the  judgment  of  the  king's 
bench  was  confirmed  by  all  the  justices  and  barons.  MS.  Ab- 
ney,  J. 

And  a  cfqms  taken  out  by  (he  executor  of  an  attorney  will 
enable  him  to  maintain  a  suit  commenced  by  attachment  of 
privilege.  But  although  these  actions,  maintained  upon  that 
previously  commenced  and  abated,  are  not  required  to  be 
brought  by'those  only  who  could  maint&in  the  writ  by  journejrs 
accounts ;  nor  that  the  sittne  process  should  be  used ;  nor 
even  that  the  previous  action  should  be  carried  on  in  the  caurt 
in  which  the  sdbsequent  one  is  commenced ;  yet,  to  maintain 
such  subsequent  Action,  the  former  one,  be  it  commenced  as  it 
might,  or  in  whatsoever  court,  should  foe  commenced  according 
to  the  form  of  that  court,  and  be  duly  continued  there.  [1] 


[1]  Vide  Hume  vs.  Dickenson,  4  Bibb's  Rep,  276.  (Cited 
ante  page  147  Note  [2.]  )  Kerr^s  Lessee  vs.  Porter y  1  Tenn. 
Rep.  362.     {Cited  ante  page  147.     Note  [3.]  ) 

If  an  action  on  the  case  be  brought  wjtbin  six  years,  and  after 
the  expiration  of  that  period  the  plaiDtifif  be  nonsuited,  the  act  of 
Limitations  is  a  good  plea  to  another  action  for  the  same  cause. 
Harris  vs.  Dennis^  Admr.  8fc,  1  8 erg,  8f  JR.  Rep,  236. 

In  detinue  a  replication  to  a  plea  of  the  Statute  of  Limitations, 
alleging  that  within  five  years  ^ter  the  accrual  of  the  cause  of  ac- 
tion, a  suit  was  brought  and  nonsuit  suffered  after  issue  joined, 
and  jury  svirorn,  and  that  within  one  year  thereafter  the  pending 
action  wad  brought,  is  not  sufficient.  Montgomery  vs.  Caldwell^ 
4  Bibb's  Rep.  305. 

The  operation  of  the  Statute  will  not  be  prevented  by  a  scire 
facias  sued  out  within  five  years  on  which  the  plaintiff  suffered  a 
nonsuit.  Peyton\^  Administrator  vs.  Carres  Executor^  1  Rand. 
Rep.  436. 
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'ffaerefore,  in  an  action  upon  proaiise8,(a)  t9  whidt  the  de 

t 

(«)  WHIM,  255. 


But  in  Chretien  vs.  Theard.  (2  Mart.  fiep.  K  8.  5^i\)  it  was 
IRtdy  That  prescription  is  interrupted  by  an  action  in  which  the 
plaintiff  ia  nonsuited. 

If  a  bill  in  Chanury  be  dismissed  on  the  ground  that  the  plain* 
tiff's  claim  is  exclusively  cognizable  at  law  ;  he  cannot  plead  the 
pendency  of  such  suit  in  Chancery,  to  prevent  th&*  Act  of  Limita- 
tions from  being  a  bar  to  his  subaeoueat  recovery  at  law.  Graf^ 
Administratrix  vs.  ITerrymany  4  munf.  Rep.  181.  8am€  Pointy 
Elam  VB.  Bass'  Executors,  Ibid  301. 

-  Jtn  the  cade  of  Brovm^s  Executors  vs.  Putney ^  (On  Apptal^  i 
Wash.  Rep.  302.)  Putney  brought  an  action  of  oaatMipftl  againti 
the  appellants  in  the  Court  below  ;  and  the  jury,  by  consent,  found 
a  verdict  for  the  plaintiff,  subject  to  the  Opinion  o^  the  Court  up- 
on the  following  case^  viz :  Thai  no  assuiftpsit  was  ^>roved  after 
the  S7tb  of  March,  1786,  and  that  the  writ  in  this  suit  issued  the 
23d  of  August,  1791 :  that  to-avoid  the  Act  of  Limitations,  the 
plaintiff  produced  a  writ  Which  issued,  for  the  same  cause  of  ac* 
tion^  from  the  Court  of  Hustings  of  Williamsburg,  dated  th6  24th 
of  October,  1786,  and  which  was  not  served  upon  Brown;  but  in 
November  following  it  abated  «nd  Was  disnsissed  as  to  hhn,  he  be- 
ing vetunied  no  inhabitant :  that  the  same  writ  was  served  upon 
Eatouy  another  defendant,  and  abated  by  his  death  in  August, 
1787.  The  verdict  and  judgment  in  the  Court  below,  [pistrict 
Court  of  WiUianutmrg^']  was  in  favor  of  the  plaintiff,  fr^a  which 
the  defendant  appealed.  The  Prcsidcitt  of  the  C<>urt  of  Appeals! 
(Pehdleton,)  delivered  the  Opinion,  as  fbHowsf^^Tbe  plaintin 
*' according  to  the  decision  in  the  casi  ef  WUcocks  andHuggins^ 
'<  [2  Str,  Rep.  907  J  would  have  been  Entitled  to  the  benefit  of  the- 
<A  proviso  in  tbo  Act  of  LimitaAons,  under  the  equity  theri^of,  if  he 
*(  had  recomme^ped  his  suit  within  a  year  after  the  former  suit 
*'  was  abated*  But  as  four  years  had  nearly  lapsed  between  the' 
**  abatement  of  that  suit,  and^^e  bringing  of  the  present,  he  cad-' 
<*  not  avail  hivnsttf  ofthe-provho,  bat  is  barred.  The  judgment 
'*  must  be  revdrsed  and  enterea  kn  the  defeAdaM.'* 

To  a  plaa  pf  the  Statute  of  Limllittioifs  h$  aol  e^etmtor  of  an 
estate  represeolediiiiol^eiitt'itis'not  aaufficfent  answer  to  say  tfant 
the  estate  is  solvent,  iad  thct<a/(er  the  k^se  of  four  years,  a  fur<^ 
ther  time  w|is  allowed  by  the  jude^  of  ^obat«  fortsreaHors'to  6x# 
bibit  an^  prove Jheir  daisrii;  vnioer  which  tht  vlepudnd  in  tfttit  «^r 
dolj  prdved^    Jj^viiMM«  ▼9«   thg^od  4r  ^  Exofi,  3  <?rer!^ 

89 
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fendant  pteade^the^siatute  of  Imilatioos,  the  pkinttff  replied^ 
that  bis  testator,  who  was  one  of  (he  attorneys  of  common 
fdeas,  on  the  26th  of  April,  in  East^  term,  5  Geo.  II.  saed  out 
a  writ  of  privilege  ^against  the  defendant,  to  answer  him  in  a 

^ea  of  trespass  on  the  case  on  the  morrow  of  the 
[  *1 73  ]    Holy  Trinity  then  next ;  but  that  *the^8heriff  of  Herew- 

fordshire  (to  whom  it  was  directed)  did  nothiag 
thereapoo,  nor  did  be  send  back  the  said  writ ;  therefore  the 
plaintiff's  testator  sued  oiit  another  writ,  &c.  r^urnable  in  the 
then  next  Micfaaehnas  t^rm,  &c. ;  and  90  oh  twenty  other  writs 
of  the  same  kind,  stating  them,  and  the  days  they  were  returna- 
ble ;  but  it  stated  that  neither  of  them  had  been  returned  by  the 
sheri£^  and  it  did  not  state  that  any  one  of  them  had  ever  been 


Whether  an  application  to  the  jtidge  of  Probate  within  foar 
years  from  iht  granting  of  lettei^  of  admiQistratiop,  for  farther 
time  for  creditors  to  exhibit  and  prove  their  claims,  is  equivalent 
to  a  suit  so  as  to  prevent  the  operation  of  the  Statute  of  Limita* 

tioDs,  the  new'  commissioa  Qot  issuing  till  after  (he  four  years ; * 

Qu4Bre>?   Ibid. 

The  recovery  of  a  claim  against  Ibe  [estate  of  a  deceased  per- 
son, which  originates  after,  or,  fron  its'  nature,  cannot  be  ascer- 
tained within,  the  time  limited  by  the  Court  of  Probate  (or  the  ex- 
hibition of  claims,  is  not  barred  by  the  non  exhibition  of  ft  within 
such  time.  Therefore,  where  A.,  in  1775,  conveyed  land  to  R, 
with  covenants  of  seisin  and  warranty,  and,  in  1789,  died.leaviag 
real  and  personal  estate ;  the  debts  then  outstanding  were  paid 
from  the  personal  estate  ;  th%  real  Estate  was  distributed  to  the 
heirs  and  devisees ;  and  the^estate  was  settled  jn  the  usual  man- 
ner;. more  than  thirty  years,  afterwards,  viz.. in  3(JB20,  C.  evicted 
B.  in  due  course  of  law,  from  the  land  conveyed  to  him  by  A.,  tn 
1775  ;  an  administrator  de  bonis  non  ou  A.'s  estate  being  appoint- 
ed, B.  exhibited  his  claim  against  the.  estate  for  a  breach  of  A/s' 
covenant  of  warranty,  which  wasaltowed;  the  personal  assets  Be- 
ing exhausted,  the  Court  of  Frobald  granted  to  the  administrator 
an  order  for  the  sale  of  land,  to  pay  such  claim  ;  in  pursuance  of 
which,  he  sold  a  part  of  the  land  distributedto  the  heirs  and  devi- 
sees,  which  had  been  conveyed  to,  and  wras  in  the  possession  of,  a 
6(>«a>rfe  purchaser ;  it  was  Held,  that  ^uch  land  was  suWect  to 
a  heo,  which  the  distribution,  the  limitation  of  claims,  the  aliena- 
tjon  and  the.  lapse  of  time,  did  not  extinguish  ;  and  that  the  sale 
>»as,  therefore,  legal     Griswold  vs.  Bigtlow,  Q.Conm  Kep.  269. 


Of  tlte  Foi{rih  Seeiion.  [ch.  7. 

ddivered  to  him :  that  before  the  return  of  the  last  writ,  name* 
ly,  on  the  28th  of  July,  173J,  B.  KarVer  (the  plaintiff's  testator) 
died;  recently  after  whose  death  the  plaintiff  sued  out  the  writ 
(a  aqriae)  in  this  ease,  in  Trinity  tern),  11  &  12  Geo.  II.  for  re* 
covering  the  damages  by  reason  of  the  not  performing  the  aer* 
eral  promises  in  the  declaration  mentioned ;  that  thte  several 
writs  of  privil^^  so  prosecuted  by  B«  l^rver  in  ht^  life4ime 
against  the  defendant,  were  prosecuted  by  him  with  an  iptent  to 
have  impleaded  the  defendant  of  and  upon  the  several  promises 
in  the  declaration  specified ;  and  that  the  writ  so  prosecuted 
by  the  plaintiff  against  the  ^defendant,  was  prosecuted  against 
him  with  yitentto  irnplead  him.  for  the  cause  of  action  in  the 
declaration  specified;  and  upon  his  'appearance,  to  declare 
Mainst  him  for  the  said  several  causes  of  4M3tion ;  and  that  he, 
(the  plaintiff^)  according  to  hie  said  intention,  afterwards,  on^ 
&c.  de^ared  against  the  defendant  here,  &c.  with  an  averment^ 
that  the  several  causes  of  action  accrued  within  six  yearis  be- 
fore the  suing  out  of  the  writ  of  privilege  first  above  specified 
by  B.  Karver,  &c. 

.   To  this  .replication  the  defendant  demurred  specially,  and 
6howed  for  cause  of  demurrer^   that  the  wipit   of 
*|HivSege> first  above^i^ecified  was  void  for  want  of  a   [  .*174  ] 
sufficient  return,  &c. 

And  of  such  opinion  was  ihe  court,  and  the  defendant  had 
judgment. 


[  *n6  ]  KJHAF^  Vltl.  . 

0/  the  Promo  toniem^  in  (he  SevtnA  Stcfion, 

HAVING  coDsi^er^  wbat  acts  of  the  party  {rfaiittiff  pvevent 
the  ^ijltute  from  altacbing  on  his  cause  of  action,  we  come  next 
to  the  cases  excepted  by  the  legislature  out  of  its  openiion  by 
the  seventh  8ectioa.[l]    It  is  enacted,  diat  if  any  person  that 


[1]  The  defendant's  disebar^e,  under  the  insolveq^  act  of  thd 
3d  April,  1811,  wiH  not*preyent  the  Statute  of  Limitations  from 
runnii^  against  an  fiption  of  assumpsit  upon  a  contract  made  be- 
fore the  act ;  though  the  money  did  not  fall  due  upon  the  contract 
till  after  the  discharge.  Savage*  Ch.  J.  delivering  the  Opinion 
of  the  Courts  said;  ^  By  the  2d  proviso  to  the  5th  section  of  the 
**  Act  of  Lifn^ation^,  [1  JS.  Z#.  186.]  excuses  for  disability  in  the 
"  plaintiff,  are  confined  to  infancy,  coverture,  insanity,  or  imprison- 
'^  inent.  The  only  excuse  allowed  by  the  statute,  arising  from 
*'  the  act  of  the  defendant,  is  his  being  out  of  the  state  when  the 
*'  caiise  of  action  accrued.  Though  the  defendant's  virtual  pro- 
**  tection^rom  proseditipn*  by  his  discharge,  produces  the  same 
**  result  as  his  absence  from  the  state,  yet  we  ai'e  not  warranted  by 
"  any  rule  of  ein«truttion,  in  deciding,  that  every  cause  whicb 
*'  produces  the  $ame  effect  as  the  one  mentioned  in  the  act,  comes 
'*  within  it."  '*  It  is  not  for  the  court  to  extend  the  law  to  all 
*^  cases  coming  within  the  reason  of  it,  so  long  as  they  are  not 
"  within  the  letier.^^  Sacia  vs.  De  Graaf,  1  'Cote.  Rep,  356, 
357.  ^ 

A  discharge  under  an  insolvent  law  does  not  prevent  the  opera- 
tion of  the  Statute  of  Limitations^  Scoti*ys.  Staekhouse,  1  Haht 
Rep.  431. 

In  the  case  of  Vance  vs.  The  Ex^ors.  of  Grainger^  ( Cam.  fy 
Norw.  Rep.  71,)  The  Court  said;  "The  Act  of  Limitation 
*'  would  amodn^  to  a  general  and  positive  bar,  were  not  certain 
**  exceptions  contained  in  the  proviso  ;  we  cannot  add  jto  these, 
**  others,  which  the  legislature  has  omitted ;  nor  construe  cases 
>'  to  be  within  the  savjng,  which  it  is  plain  were  not  meant  to  be 
"  included.'' 

B}  the  fNTOviso  contained  in  the  8tb  section  of  the  Act  to  settle 
disputes  concerning  the  title  to  land  in  the  county  qf  Onondasa^ 


* 
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is  entitled  to  any  such  action  ot^  trespassy.deiime,  action  «ti)* 

(1  R.  L.  Si  5.  sess.  20.  cfa.  51.)  Infants  have  three  years  nfler  c«m- 
ing  of  age,  within  which  to  file  their  ilisseot  to  the  award  of  the 
commissioners.  Jacfyon  ex  dem.  Boyd  vs.  Lewis,  [In  Error,)  17 
Jfbhns,  Rep.  Alb.     Same  ease,  13  Hid.  504.  (in  iSup.  Court)  ^ 

The  presumption  of  payment  of  a  hond,  arising  from  length  of 
lime  shad  be  suspended  between  1st  January,  1776,  and  21st 
June,  17^4,  under  the  law  passed  21st  June,  1781.  Penrose^ 
4/*  EzWs.  ^Cf  vs.  Kingy  1  Yeates'  RUp^  344. 

Where  a  subsequent  disability  of  the  plaintiff  to  sue  arises,  the 
period  of  stich  disability  is,  in  case»  of  presumption  arising  from 
lapse  of  time,  (although  it  is  otherwise  under  the  Statute  of  Limit- 
atioosy)  to  be  deducted  from  tl^  twenty  years:  [after  which  pay- 
ment of  money  secured  by  a  specialty  will  he  presum^d.^  And, 
therefore,  if  after  the  cause  of  attion  accrued,  he.t)ecome^  an  alien 
enemy,  the  whole  time  of  the  continuanop  of  the  war  must  be  ex- 
cluded from  the  calculation  B<tiley  rs.  Jackson,  16  Johns.  Rep. 
210.  . 

But  from  the  decision  ip  the  case  of  Ogden,  Adm^n  SfC.  va. 
B^ackledge,  E^or.  SfC.  {yCranchh  Rep.  272.  279.)  it  seema  that 
the  Statute  of  Limitations  is  auspended  during  war,  As  to  alien  en- 
emies ;  for  it  was  there  Held  that  *'  the  period  when  the  Act  of 
^*  Limitations  began  to  run  against  debt^  ckie  by  citizens  of  the 
'"  United  l^ates  to  British  creditors,"  was  ''  from  the  ^al  ratifica- 
^^  tion  of  the  treaty  of  peaco  between  Qreat  Britain  and  the  United 
''  States.  "(Treaty  of  1783.)--And  in  the  case  of  ITaZ^ads.  Rohson, 
(2  Nott  ^  McC.  Rep.  498.  510.)  it  was  expressly  decided,  that 
^*  A  war  suspends  the  operation* of  the  Statute  of  Limitations,  b^- 
*'  tween  the  citizens  of  the  two  countries,  ior  the  time  during  which 
*'  it  continues."  Bay,  J.  in  delivering  the  Opinion  of  the  Courts 
said  I  *^  From  every  view  therefore  which  I  hav>e  been  able  to 
*'  take  oftbisnew  and  important  subject,  and  from  i;ll  the  author- 
'*•  ities  which  I  have  been  able  to  examine,  which  have  a  bearing 
*'  upon  it«  I  am  decidedly  of  opinion,  that  the  declaration  of  war 
'^  amounted  to  a  ^uspeasion  of  the  limitation  act,  against  British 
**  creditors  ;  and  the  whole  of  the  time  whicj^  elapsed  from  its  de- 
"  claration  to  the  day  when  peace  was  proclaimed,  ought  to  be 
'^  thrown  out  of  the  computation  of  time  mentioned  in  the  statute 
'^  for  barring  u  plaintiff  of  a  just  demand." 

And  in  the  case  of  Hopkirk  vs.  Belt,  fS  Cranch^s  Rtp.  464.) 
where  the  plaiDtiffs  had  always  resided  in  Xxreat  Britain^  and  had 
never  been  resident  in  Virginia,  and;  the  promissory  note  of  the 
defendant  upon  whif^h  suit  was  brought)  was  doited  21st  August, 
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trover,  f^rievoijikctions  of  accoonte,  actions  of  debts,  actions  of 


l!f73.  the  Court  Heid,  ••  That  the  said  Act  of  Limitations  [ofVir- 
^*  ginid]  is  not  a  bar  to  the  plaintiff's  demand  on  the  said  note ; 
**  and  thi^  Court  is  of  opinion,  that  the.letigth  of  time  from  th^ 
'  **  giving  the  note,  to  the  commencement  of  th«  war  in  1775,  not 
'*  being  sufficient  to  bar  the  demand  on  the  8|id  note,  according  to 
"  the  said  act  of  assembly,  [whereht/  British  creditors  icere  pre- 
"  vented  from  suing  with  effect  for  their  debts  "from  Aprils  1774, 
'*  until  ike  year  1790]  t\^e  tre^ity  of  peace  between  Great  Britain 
"  and  the  United  Statet  of  1783,  does  not  admit  of  adding  the 
"  time  previous  to  Ihe  war,  to  any  time  subsequent  to  the  treaty, 
"  in  order  to  make  a  bar."     Sf  Vide  9ame  easel  4  CrancKs  Rep,  164. 

And  in  the  case  of  Wilcox  ^  AL  vs.  Henry y  (1  Dall.  Rep.  71.) 
BfcKEAV,  Cb.  J.  in  his  Charge  to  the  Jury,  said;  *'  An  alien  enemy 
*'  has  no  right  of  action  whatever  ^during  the  war ;  but  by  the  law 
'*  of  nations,  confirmed  by  universal  usa^e,  at  the  end  of  the  war, 
**  afl  the  rights  and'credi(s,  which  the  subjects  of  either  Power  had 
'**  against  the  otheg  are  revived  ;  for,  during  the  war,  they  are  not 
*'  extinguished,  but  merely  suspended." 

If  ^n  Act  of  Limitations  have  a  clatise,  ''  saying  to  all  persona 
ifOH  tempos  mentis,  femes  covert^  infants,- imprisoned  or  out  of  the 
Commonwealth^  three  years  after  their  several  disabilities  remov- 
ed,"  a  creditor  resident  of  another  state,'  removes  his  disability  by 
coming  into  the  {^mvionweaith,  even,  for  temporary  purposes  ;  pro* 
yided  the  diebtpr  be  at  that  time  witbin  the  Commonwealth.  Faw 
vs.  Boberdeau's  Executor,  S  Crunch* ^Bep.  174. 

«  The  exception  in  the  JVf aryland  Statute  of  Limitations,  in  fa- 
vour of  ^'such  accounts  as  concerns  the  trade  or  merchandize  be* 
*'  tween  merchant  &  merchant,*  their  factors  and  servants,  which 
''  are  non-residents  witbin  this  province,"  applies  to  dealings  bQ- 
t>Teen  a  merchant  ^creditor  residing  out  pf  Maryland,  and  a  debtor 
residing  in  Maryland.  And  in  order  to  take  the  case  out  of  the 
exception,  it  is  not  sufficient  to  aver  tl^ai  the  creditor  returned  to, 
t:ame,  and  was  within  the  state  of  Marylapd  after  the  cause  of  ac- 
tion accrued,  and  more  than  3  years  nefore  bringing  the  suit. 
tiand  ^^AL  V9.  Jay,  f  CrancJCs  Rep.  360. 

For^igc^rs,  w^  have  never  been  in  the  United  Siai^s,  are  with^ 
in  the  excjsption  of  the  statute  for  the  limitation  of  personal  actions, 
IStat  178^,  c.  ^2.]  and. may  bring  their  action  within  the  time 
iimited  by  the  aUlute  a^Ter  their  coming  within  the  United  StoH^' 
Hall  vp.  lAttky  14  Mvss.  R^p.^^oX 
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tMspass  fer  a«iaul^.  menace|Jb«ttery,  wooDdji^^  or  imprison- 


A  creditor  in  a  foreign  cdantry,  haying  an  agent  ^ere,  is  not 
iher^hre  within  the  Statute  of  Limitations.  tVilsonv^  Appletan, 
It  Mass.  Rep.  1^0. 

In  the  case  of  the  Esiateof  Martin  Schaeffer,  deceated^  (d  Sergi  4* 
jR,  Rep.  266.)  DtrwcAK,  J.  delivering  the  Opinion  oftheX!auriy  sftid; 
**  Now  the  absent  creditor,  I  orean  absent  beyQod  sea,  is  a  privi- 
'*  leged  creditor.  The\ct  of  Limitations  does  not  nia  against 
'*"  hinii  until  he  comes  within  the  United  States ;  if  he  is  within  the 
*'  United  States  after  the  debt  becomes  payable,  it  then  first  runa, 
'*  and  conlinnes  to  ran,  notwithstanding  subsequent  absence  be- 
**  yond  sea.  It  would  ^eem  equalTy  reasonable,  that  his  interest 
*^  should  be  as  mu^h  protected  by  his  absence  as  the  principal.'* 
^*  Fide  Ward  vs.  Hallam^  2  Ball.  Rep.  217.  .Same  case^  1  Yeat^ 
Rep.  329. 

The  ftsidence  of  a  plaintiff  within  the  stj^te  of  jVeiC'York,  at  the 
lime  when  the  debt  accrued,  and^since,  does  not  bring  him  within 
the  proviso  of  the  Act  of  Limitations  in  favour  ofjpdrsons  beyond 
^jcas.  A  party  entitled  to  the  benefit  of  the  proviso,  lo^es  his  pri- 
vilege from  the  time  he  come^'into  the  state.  'Thurstqn  {*  Al  v«. 
Fisher,  MmW.  ^c.  9  Serg.  ^  R  Rep.  28B.     . 

If  one  be  out  of  the  state  when  the  cause  of  action  accruas  to 
him,  the  Limiiation  docs  not  begin  to  run  until  he  coiitps  into  the 
state.  Graves' vs.  Graves*  Executor,^  Bibb's  Rep.  i07.  ^  Vide 
Beauchamp,  Adm*r.  ^"c.  vs.  Muddy  Ibid.  538. 

In  the  case  of  (h'Q^eld^  Co.  vs.  Dickinson's  Ex'x.  (2  Catl^s  Rep, 
21.)  Pewdletox,  Presidfent,  w/io  Slivered  the  resolution  of  the 
Courts  said  ;  '*  Again,  a  factor  dealing  for  a  resident  in  Maryland^ 
'« is  equally  within  the  mischief  intended  to  be  remedied  r§G,  6  SiaL 
••  Larg.  480.]  by  consideritfg  it  as'  a  dealing  vvith  thfe  tactor  him- 
"  self.  Among  others,  gne  important  effect  is,  to  talcc  the  case 
"  out  of  the  saving  in  the  Act  of  Limitations,  in  ftvour  of  persons 
*'  out  of  the  country  ;  whicit  extended  to  the  partner  in  Maryland 
**  as  well  as  (o  those  in  Britain.'*  • 


The  saving  in  the  Act  t)f  Limitations  of  XorUi  Carolina,  **  Only 
"  extends  to  such  persons  as  were  beyond  the  sea  at  the  time  when 
"  the  action  accrued  ;  noj  to  such  who  wore  here  when  it  accrues." 
Cohham^  Jlssignesj  4»c.  vs.-  "fke  Executors  ofjyeill.,  2  Hayw.  Rsp.  5,  6. 

In  the  Case  of  Milnef  vs.  Pavis^  (Fairurm,  1821,  iirt.  SelecC 
Cas.  4Sf>.)  The  Court  8$id;  "The  Replication  erly  aHeges-lh^ 
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mtBty  actioM  upm  the  case  for  virords,  h^^  at  the  tiiftc  of  anf 
such  cause  of  action  accrued,  within  the  tig^  of  twenty-one 
yearsj  feme  covert^  non  compoa  mentis^  impriaoned,  or  beyond 
4he  86^8,  that  then  such  person  shallbe  at  liberty  to  bring,  the 
same  actions,  so  as  they  take  the  same  within  such  tiales  as 
are  before  limited  ail^  their  coming  to  or  being  of  full  age,  dis-' 
covert,  of  sane  memory,  at  large,  and  returned  from  beyond 
the  seas,  as  other  persons  having  no  such  impedijnen^  should 
have  done. 

In  an  action  of  trover,(a)  a  question  was,  the  defendant  being 
beyond  seas  at  the  time  the  s&tute  wa&  made,  and  until  primo 

(a)  Cro.  Car.  8S9. 


'<  disability  of  one  of  tHb  plaintiffs,  and  it  is  now  well  settled  that 
^'  where  several  persons  are  entitled  to  an  action,  in  order  to  avoid' 
"  the  effect  of  the  Statute  of  LimttatiooS|  the  whole  of  them  must 
"  labour  ur^er  the  same  disability." 

But  in  the  mse  df  Jone9  vs.  Henrt^  ^  Al  (Sgriug  term, 
1823,  3  Litt  Rep.  49.)  The  t/ouRT  of  Appeals  ot  Kentucky^  in 
delivering  their  Opinion,  said  ;  **  It  is  apparent  Jiowever  froop 
'*  the  language  of  the  eigbtl\  section  of  the  Statute -of  Limitations, 
"  (2  Dig,  L.  K.  863.)  that  where  all  of  several  plaintifis  are  with- 
**  out  the  Commonwealth,  or  labor  under  any  other  disability,  at 
*'  the  time  their  cause  of  action  accrues,  the  .disability  must  be  re- 
'^  moved  as  to  each,  before  the,  statute  will  commence  ronniag.'* 

If  plaintiff  be  in  England  at  (he  time.the  cause  of  action  accrues, 
the  time  of  limitation  begins  to  run,  '|o  that  if  he,  (or  If  he  die 
abroad)  his^xecutor  6r  administrator,  do  not  sue  within  six  years^ 
thev  fire  barred  by  thi  statute.  Smith,  Et^oK  j-c.  vs.  JRff.  Ei^or.- 
^•c.'l  Wih.  Rep.  134.  • 

Defendant  had  given  a  note  of  hand  to  plaintiff's  intestate,  who, 
for  17 'months  after  tho  note  became  due,  was  of  sound  mind,  but 
afterwards  became  non  compos,  and  so  continued  till  his  death, 
and  more  than  four  years  had  elapsed.  J7eU,  that  the  interve* 
ning  insanity  of  the  holder  of  the  note  did.uot  suspend  the  Statute 
of  Limitations,  which,  having  once  be^un  to  run9(at  th^  time  of 
action  accrued)  continued  notwithstaodmgidisabiliiiea  supervened. 
AdutmsoihAm^r,  ^e.  rs.  Smith,  2  Rep.  ConM^  Court  SI.  C.  960. 


^  f 

in  Hu  ikf^enfh  Section.  [ch   d. 

I 

OmroHj  wfaitfaer  b«  were  to  be  relieved  by  ^  equity  of  the  stat- 
ute^ akhoQgh  not  wkhiD  the  express  ww#s  of  tMe 
promo?  for  that  provides  only  where  the  ^'pkintMTK  [*1T6] 
o^rer&e  see,  to  have  his  action  when  he  return^  if  he 
brings  hie  action  within  the  year  after  his  return;  bot  there'  is 
no  mention,  when  the  defendant  is  over  the  e^as,  of  enkitging 
fte  time.  And  it  was  strongly  urged  for  the  plmotiH!  that'  be 
was  within  the  equity  of  the  said  proviso:  for  it  woiitd^  be 
imttUU  it  jfuiliUL  U^  to  sae  one  to  outlawry,  bring  beyond  seas, 
when  it  is  erroneous  and  reversable  at  his  r^um. 

Jones  and  Bsririey,  Js.  were  erf*  that  opinion,  diat  the  defend* 
ant  being  beyond  seas,  was  within  the  equity  and  intention  of 
the  statute,  as  weR  as  where  the  plaintiff  is  beyond  seas. 

ttdiard^on,  Ch.  J.  doubted  thereof,  and  said  he  Wdtld  nift 
dcfiyer  any  opinion. 

But  Croke,  3.  oone^ed,  that  the  defendant  being  beyond 
seas,  is  not  within  the  equity  of  (he  statute :  for  the  statute  pro* 
▼ided  remedy  where  the  ptarintifF  is  over  seas,  and  omitting 
where  the  defendant,  tte.  did  it  purposely,  and  never  intended 
to  provide  an)r  remedy  for  him,  because  the  plaintiff  may  pro- 
«eoiite  bis  suit  by  ongina),ahhougb  the  defendant  be  beyond  seaSi 
laaa  evtiawiy,  which-  wifl  show  there  was  not  any  remissness  in 
him;  wiuch  is  the  matter  which  the  law  intends,'  and  that  there 
diould  be  a  fresh  prosecution ;  and  when  the  defendant  rever^ 
iMh  fte  outlawry,  the  plaintiff  shall  then  know  where  he  is  to 
prosecute  the  suit  against  him ;  so.  the  first  original  is  not 
merely  afhaAess  and  idle  labour,  but  thereby  preserves  his  ac-* 
tion« 

*Thb  same  objection  was  raised  in  Bwen  v.  Clap^    [  "^177] 
bmn;{a)  but  the  court,  in  that  c^se,  held  that  it  was 
wWnn  the  reason  and  intent  of  the  statute ;  but  a  different  con- 
struction afterwards  obtaioed. 

(a)  1  Ler.  148. 

30 


CH.  8.]  Of  the  Proviso  xontained 

The  pkintiff  brought  tn  indebitatui  aswmpU  :(a)  tlie  defiondaot 
pleaded  mm  oMimynl  it^a  stx  annos  ;  and  the^plamtiff  replied, 
that  the  defendant  was  all  that  time  beyond  sea^  ao  that  he  ccNdd 
not  prosecute  any  writ  against  him^  &c.  And,  upon  a  demur- 
rer, it  was  argued,  that  the  plaintiff  was  not  barred  by  the  stat- 
ute which  was  made  to  prevent  suits,  by  limiting  personal  ac- 
tions to  be  brought  within  a  certain  time;  and  it  cannot  be  ex- 
ttaded  in  favour  pf  a  defendant,  who  was  a  debtor  and  beyond 
sea,  because  ft  is  uaeerlain  whether  he  will  return  or  aot ;  and 
therefore  there  is  no  occasion  to  begin  a  suit  tiU  hb  return.  It 
is  true,  the  plaintiff  may  file  an  original,  and  outlaw  the  defend- 
Mt,  and  so  seize  his  estate,  but  no  nan  is  compelled  by  law  to 
do  an  aot  which  is  fruitless  when  it  is  donci  and  such  this  would 
be ;  for  if  the  {^ntiff  shotdd  file  an  ociginal,  it  is  probable  the 
defendant  may  never  return ;  and  th^n,  if  the  debt  were  a  thou- 
Mund  pounds,  c^  upwards,  lie  would  be 'at  a. great  eipense  to  no 
purpose,  or  if  the  party  should  return,  hetnay  reverse  it  by  er- 
ror. It  is  a  new  way  invented  for  the  payment  of  debts ;  for  if 
the  dditorsgo  beyond  sea,  and  staj  theae  six  yeai^  their  debts 
would  by  this  means  be  all  paid;  The  proi^a  of  the  statute  do 
not  extend  to  this  case ;  for  the  pioviso  is,  ^^  If  the  plainjUff  be 
beyond  sea  when  the  cause  of  action  dalfa  accrue,  that  th^  he 
diall  Iteve  liberty  to  continue  it  at  bis  return  ;*'  yet  it  is  within 

the  equity  of  )aw  for  him  to  bring  hisjactioa  when  die 
[  *11S  1  *^defendant  returns,  who  cannot  be  sued  tfll  then- 

That  statutes  have  been  expounded-  aceording  to 
equity  is  not  now  a  new  position ;  for  constructions  have  been 
made  according  to  the  sense  and  meanings  and  not  accordiof^to 
the  letter  of  many  statutes ;  as  the  statute  of  Westminster  Uie 
8d,  c.  11.  which  gives  an  action  of  debt  against  a  gaoler  for  an 
escape,  and  that  per  breve ;  yet  by  the  equity  thereof,  it  has  been 
adjudged,  that  a  bill  of  debt  wiA  he.  For  the  statute  of  1  Rich. 
II.  c.  13.  gives  the  like  action  against  the  warden  of  the  fleet 
for  the  escape  of  a  prisoner  in  execution ;  which,  by;«construc- 
tion^  has  been  adjudged  to  extend  to  all  gaolers  and  shert£b. 

(a)8Mod.3U. 


Hn  the  Set^enih  Section.  *  [ch.  8. 

If  tbis  ttatttte  should  not  be  ekpcmiided  ioooi^f  to  equity, 
tbeD,  if  tbeplmtiffhiiiiself  should  be  beyond  sea  eix  yean  after 
the  eause  of  action,  and  die  ttjpre,  his  executor  or  administra- 
tor 4:annot  sue  for  a  debt   * 


t 


IS^  Cwria. — ^This  case  is  out  of  the  equity  of  the  atatutep 
which  provides  a  remedy  when  the  plainttiTis  bqrond  sea ;  but 
not  when  the  defendant  is  there.  It  was  never  intended  to 
make  any  provision  for  him,  since  the  plaintiff  might  file  an 
original,  and  sue  him  to  the  outlawry.  In  S.  C.  Garth.  IST. 
Br  C.  I  Show.  99.  it  is  said  that  judgment  was  (^ren  for  the 
defendant. 

But  now,  by  the  statute  of  4  Anne^  c.  16.  s.  19.  tiiat  ^  if  any 
person  or  persons,  against  whom  there  shall  be  any  such  cause 
of  suit  or  action  for  seaman's  wages,  or  any  pf  the  causes  of 
acdon  mentioned  in  the  21  Jac.  L  shall  be,  at  the  Ume  of  any 
such  cause  of  suit  or  action  accrued,  beyond  the  seas,  then  the 
person  er  persons  entitled  to  any  such  suit  or  action 
ahaUbe  at  libeily  to  ^bring  the  said  actions,  against  [*1T9]^ 
such  person  and  persons,  after  their  return  from  be- 
yond the  seas,  within  such  times  as  are  respectively  limited  for 
the  bringing  of  the  said  actions  by  this  act,  and  by  the  said 
other  act  ef  21  Jac.  I.  c.  I6.'^[l] 


[1]  Vide  1  R.  L.  New-York,  186,  (sess.  24.  c.  183.  sect.  & 
Proviso.) 

Under  the  act  of  the  Slat  of  Marc  A,  4  783,  suspendingthe  Stat- 
ute of  Limitations  during  war,  aud  the  act  of  the  26th  oiFebnuny^ 
1788,  saving  the  plaiDtiff's  right  of  action,  where  the  defendant  is 
out  of  the  state  /  io  an  action  on  a  promissory  note,  dated  the  17th 
Decmber,  1777,  it  was  held,  that  the  maker,  being  within  the 
British  lines  doriog  the  war,  and  departing  with  the  British  at 
the  close  of  the  war,  was  to  be  deemed  as  out  of  the  state  during 
that  time,  and  the  cause  of  action  as  accruing  on  the  21st  of 
March,  1783,  the  plaintiff  having  brought  an  action  within  six 
years  after  the  return  of  the  maker  to  the  state,  the  latter  could 
not  aTailUmself  of  the  Statute  of  Limitations.  Sleght^  AdmW.  tfc, 
▼8.  KanSy  1  Johns.  Cas.  76. 


CBU  8.] .  Of  the  Proviso  eontaitied 

It  \%  reported,  in  an  Qnpmfinous  .caj9e  in  SbpH^eis  yoL  1.  p« 
91.  that  Dublin,  at  any  otber  pjat^eia  Ire]^,.id  bc^onct  the 


-♦*■ 


The  saving  in  the  Statute  of  Limittitions  extends  to  foreifiMN 
or  those  who  have  resided  altogether  out  of  the  state,  as  well  as 
Jto  citizens  of  the  state  who  may  be  absent  for  a  time.  Rugbies 
TS.  tCeeler,  3  Johns,  Rep,  263.  Fowler  vs.  Hunt,  10  Johns,  Kep. 
464.  Same  painty  Jhoight^  Adnir,  v$.  Clark^  7\Msm.  J2»i.  515. 
618- 

Wbere  a  debt  is  contracted  abroad  by  a  person  residing^  oat  of 
the  tftate,  attd  the  debtor  afterwards  comes  #itlnb  the  state  pab* 
Udj,  and  so  that  the  creditor,  with  ordinary  diligence  aad  due 
means,  might  arrest  him,  it  is  a  return  into  this  state  within  the 
meaning  of  the  proviso  in  the  6th  section  of  the  Statute  of  Limi* 
tattons,  (Sess.  24.  c.  183.  1  R.  L.  186.)  and^  from  the  time  of  such 
ratnrn  the  atatnte  begins  to  run  agaiost  (he  plaintiff's  denuuid. 
fowler  vs.  Hunty  10  Johns,  Rep.  464. 

A  defetidant  who  removes  fh>m  one  county  to  another  in  Vir- 
ginia, is  not  thereby  prevented  from  pleading  the  Act  of  LiotiCa- 
tionsy  unless  the  plaintiff  has  been,  by  such  removal,  actually  de- 
feated or  obstructed  in  bringing  or  maintaining  his  action.  Wilson 
Ts.  Koontz,  7  Cranck's  Rep,  202.--(^  Vide  Ormsby  vs.  Letcher, 
3  Bibb's  Rip,  271.  Sneed  vs.  Hall,  {In  Error.)  2  Marsh.  .R^. 
(J£y.)  22.  where  the  same  construction  is  given  to  the  same  pro* 
vision  of  the  Statute  of  Limitations  of  Kentucky,  9th  section.) 

If  the  dafendanrohstracts  the  plaintiff  from  bringing  hia  action 
by  absconding  and  concealing,  he  cannot  avail  himself  of  the  Stat- 
ute of  Limitations.     Edwards  vs.  Davis^  4  BibVs  Rep.  211. 

A  debtor's  return  into  this  government,  from  which  the  Statute 
of  Limitations  begins  to  run,  must  be  such  a  return  as  will  enable 
his  creditor,  using  reasonable  diligence,  to  arrefct  his  body  as  se- 
curity.    WhitSy  Administratrixy  vs.  Bailetfy  3  Mass.  Rep.  271. 

The  exception  in  the  Statute  of  Limitations,  as  to  the  absence 
of  the  debtor  from  the  Commonwealth,  "  was  intended  as  general^ 
"  and  eomprehending  all  persons  who  are  without  the  Common- 
"  Wealth  and  have  not  attachable  property  within  it :  so  that  tba 
**  Statute  Ethall  not  begin  to  ruft,  until  the  defendant  is,  either  by 
«*  bis  person  of  property,  subject  to  original  process/'  DmgAt 
Adm'r,  vs.  Clath,  7  Mass.  Rep.  6l5.  5l8. 

If  th6  trondor  be  a  transient  person,  and  withdraws  from  the 
state,  immedmtely  after  the  sale,  the  vendee  may  bring  bis  action 


m  the  Seoenik  iiecHoti.  [ch.  tt. 

wkfain  &!»  Btafeite;  bat,  sinee  <be  uQiDn  with  Seotlatid,  the 


for  rescissiOD,  after  the  return  of  the  vendor,  though  more  than  the 
tkam  of  prescription  has  elapsed  since  tbo  sale.  Morgan  VB^B^b* 
ins^n^  12  Mart  J2ep<  76.  . 

In  the  case  of  Vafis  vs.  Higginson,  (10  Mass,  Rep,  29,  30.) 
wdich  was  an  action  uppo  a  proo^issory  note ; — the  parties  at  the 
t'ufke  of  making  the  note  were  ia  parts  beyond  see :  but  the  pkin- 
tiff  was  within  the  ComoMnwealth  more  than  six  years  before  the 
action  was  commenced,  and  after  the  cause  of  action  accrued  ;  the 
defendaat  was  within  the  Commonwealth  after  the  cause  of  actioa 
accrued,  and  mote  than  six  years  before. aetien  brought;  the  de- 
fendant pleaded  the  Statute  of  Limitations ;  aed  the  plaintiff  re- 
plied, that  at  tjde  time  of  making  the  promises  the  parties  were  in 
parts  beyond  sea ;  and  that  he,  the  plaintiff^  was  never  after- 
wards within  the  United  States  at  the  same  time  that  the  defeiid- 
ant  .was  also  within  the  same,  or  had  any  property  subject  ta  et* 
tachment  by  the  ordinary  process  of  law»  until  withiti  six  years  be* 
fore  the  commencement  of  the  action  ;,  Upon  a  general  demurrer 
to  -the  replication  and  joinder  in  demurrer;  Tae  Court^  in  giving 
jadgmeal,  said ;  ^^  The  object  of  the  replication  in  this  case  is  to 
**  to  make  an  exception,  which  the  Statute  of  Limitations  has  net 
"  made,  and  which  we  therefore  cannot  support.  When  the  de-*' 
**  fendant  came  within  the  state,  the  six  years  began  to  rdD«  as  it 
"  respected  him ;  and  when  the  plaintiff  returned,  the  six  years 
"  began  as  to  him.     The  replication  is  adljudged  bed  and  itisiif* 

It  must  be  shewn  that  the  desfendaat  was  not  a  resident  of  the 
state,  at  the  time  the  cause  of  action  accrued,  to  enable  the  plain- 
tiff to  take  advantage  of  the  provision  of  the  7th  section  of  the 
Act  of  Limitations  [New  Jersey."]  Halsey  vs.  Btack^  1  Peiin. 
Rsp.  122. 

If  a  debtor  remove  or  return  into  this  state  [  Vermont]  puUick- 
ly,  and  with  a  view  to  dwqll  and  permanently  reside  within  its  ju- 
nsdictioD,  althongb  in  an  extreme  part  from  the  place  of  his  for- 
mer residence,  or  that  of  bis  creditor,  it  is  a  camimg  or  return 
within  this  state,  within  the  meaning  o^  thd  10th  sectioo  of  the 
Statute  of  Limitations,  although  the  creditor  should  have  no  know- 
ledge of  such  return.  So  too,  if  a  debtor,  having  no  intention  to 
reside,  come  or  return  into  the  state,  and  this  is  known  to  the  cred- 
itor«  and  be  has  an  opp<M't  unity  to  arrest  the  ^ody  of  such  debtor. 
But  in  the  latter  case,  the  debtor  to  avail  himself  of  the  atatuter^ 
muftt  prove  the  actual  knowledge  of  his  oreditor  of  such  tempMary 
rofidence.    Maz^xan  4r  Al.  vs.  FoQt^  1  Aik.  Ibp.  282. 


CH.  H.]  Of  the  Prwiso  eantained 

(though  inacourately)  been  used  as  synonymous  twins.  It  has 
been  questioned  wUcther  Scots  biDs  of  exchange  are  ndand  or 
foreign  bitts,  and  been  determined  by  Ryder,  Cb.  J.  at  ChifidhaH, 
that  they  were  foreign  bills.  ^ 

Dennison,  J.  (absente  Lord  Mansfield.)  This  is  a  new  ex- 
periment, and  in  the  case  of  a  positive  law.  The  statutes  21 
Jac.  I.  c.  16.  and  4  ft  5  Anne,  are  botb  express,  that  the  f«fty 
to  be  excused  must  be  beyond  the  seas.  Here  the  plaintiffplelid- 
ed  that  he  was  in  foreign  parts,  viz.  in  Scotland.  What  does 
he  mean  by  foreign  parts?  He  must  be  beyond  the  seas  i  that 
is  the  dd  and  true  expression.  Before  the  union,  England  was 
an  islandof  itself ;  since  the  union,  Scotland  has  made^partof  it. 

Foster,  J.  (absente  Wilmot^  J.)  This  is  a  very  clear  ease. 
The  statute  of  limitations'  ought  to  be  construed  literally.  I 
tlunk  it  1^'  noble,  beneficia)  act.  InUnd  re^mUinBj  tU  mtfink  Zt- 
fitwi.  There  is  no  such  kingdom  as  England  now  :  plaintiff, 
tbepefore,  while  in  Scotland,  was  not  out  of  this  reahn.  Be- 
sides, that  is  not  now  the  phrase.  Legislature,  by  altering  it  to 
^  beyond  «he  seas,"  at  sueh  a  critical  juncture,  seem  to  have 
pointed  at  this  very  case  of  dwelling  in  Scotland.  It  is  a  great 
<[ueBtion,  and  very  doubtful,  whether  the  statute  of  non- 
[  *IB  I  ]  claimdoes  not  now  extend  to  rewdentsin  Scotland.  '*As 
at  present  advised,  I  should  ratiusr  thMt  it-  does:  It 
is  true,  that  since  the  unipn  a  writ  of  ne  exeoi  regno  has  been  is- 
sued from  the  court  of  chancery  to  prevent  a  man^s  going  to 
Scotland :  (Done's  case,  1  P.  W.  263. :)  but  the  condition  of 
the  recognisance  was  a  special  case,  not  to  go  out  of  this  realm, 
or  to  Scotland.  Had  these  words  been  omitted,  going  fp 
Scotland  would  not  have  forfeited  the  recognisance. 

Judgment  for  the  defendant. 

In  the  savhg  clause,  no  actions  on  the  case  are  mentioned, 
but  actions  on  the  case  for  words :  therefoare, 


in  the  Seventh  Section.  [ch.  8. 

a)  by  C/kmdbr^aiiiiiffaityby  hifiguaidiaisft^ 
nietty  Ike  pbmtiff  declared  upon  tfro  p^mmcB^  Aat th^defend- 
aat  was  indebted  to  Mm  in  501.  and  ISl.  fer  monqre  by  tbe  eaid 
defendant  befoie  that  time  had  and  received  to  the  use  of  the 
plaintiff;  and  being  so  indebted,  the  defendant  promised  to  pay 
flMpe  moneys^  and  bad  nd  paid  tbem,  wheMfore  twfaww^jlit  his 
afltkm.    llie  defendmt  pleaded  in  bitf'^  MM  <t«MiiiqMJI  i^^ 
amm  ;  to  wbioh  the  plaintiff  refdied,  that  at  the  time  df  eihafak- 
iqf  tbebiOt  hewa%  and  atffl  isv  an  MhMwiAihi  tfie  age  of 
tiv«iMy«oB«  yettrs ;  to  wMek  ilM  deflMatti  ^demarred  in  lair. 
Andit  wa»  cAjacted,  that  thte  aoHott^Mto^iiiilid  by  tiie  sWt|Bie 
oflimitatidBS  orttJac.  I.e.  lt.«id^pfii^itoBeofinllttiey^yi 
net  aSFsd  hgr  the  atatute  » thhraeBew. ;  ftr  tki  the  vettrainiiDg 
aad  liaaitiBg  part  •f  the  sMute,  this  afltian  «pe»  tfte 
caaesiiBiiladtosixyearis  Hndkiaiibt^eiaeptediii  [*lfl8| 
theaavingdaiisiaoftliaaal;  utMMfhra^  no  iaetions  on 
tfca  oBtti  aM  saved  aid  woeptad  by  reasoa  of  Infhaey  otit  of  the 
body  af  dia  a0t»  except  Miy  aetions  on  the.  case  for  mirds; 
Aiidai  other  aetioiia  m  the  ease  are  fionked  wtUn  fliebody  of 
&a  floBt,  and  asre  not  ssted  and  eaeeptad  in  the  ease  of  inAincy 
by  the  saving  daose;  9MA  Aerefeie  the  plakitMf  sbonld-fcabarred. 

Sed  non  nBooalar ;  for,  by  the  court,  this  action  on  tbe  case 
is  mi9m  theefinty  of  ttie^saving  ahiuse  of  the  act,  thongh  it  be 
nd^aqpfaasad)  far  the  iaienlioa  of  dM  statute  was  not  to  pre* 
senrea  tpNW  actioti  on  tlie  pase  far  danderons  ivards*  in  re- 
spMfcof  in&ney^  and»ne<  to  aave  for  the  Mart  an  action  for  a 
real  ditty,  as  in  tiiis  case.  Wherefore,  it  vras  adjudged  for  the 
phiBtiff 

Mfej^lt  was  stid,  Aat  Ae  iiAat  shouH  h«ve  waited  unt'd 
hSm  SM  age,  because  tfie  m  years  were  elapsed  during  his  in- 
bmjy  and  therMcta  ha  cesM  only  pursue  his  action  according 
totke  words  of  the  iaving  clause  of  the  met,  which  is  in  six 
years  after  his  follai(d;  but  ^  was  net  regarded  by  &e  court. 

(a)  S8Ma4.U7.  g. 

SI 
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And  it  seemed  to  Sauolers,  that  he  may  weU'puraue 
at  aoy  time  within  age»  akbongb  the  six  years  are  elapaed.  Bee, 
for  this,  the  case  of  non-claims  in  fines,  2  Inst.  519.  Cotton's 
case.  • 

In  aa  actioa  on  the  caBe,(a)  the  piainliff  dedared,  that  ti»a 
d^fiendant's  testator  being  in  his  life-timei  ▼!&  such  a  da|^ 
.  indebted  to-  the  jdaintiff  in  the  sum  of.  S0(.  for  so 
[f  18S]  ^^fflttch  mon^  before  that  time  to  hisyae  had  aad  rs- 
cmei^  did  assuOie  add  promise  to  pay  tlie  sasM  wiictt 
beshsMldbethereiuitO'reqiared;  andtfaat  the  testator  did  aoC 
in  his  life-time,  nor  the  defendaol  since  his  doath,  pay  tiie  mo- 
miy,  though  he  was  tfaereuato  requur^d.  The  jdefeodaat  plead- 
ed, that  the  tesjMor  did  not,  at  any  time  within  sis  years,  mdra 
suph  promise*.  Tho  plaintiff  rephed,  that  he  was  an  iirfaat  ait 
the  time  of  the  prommn^made^  and  that|h^Vsamo^not  to  full  age 
tiU  the  year  1672;  and  tlM^  within  .sis  yean  after  he  attmnoi 
the  age  of  twenty<<Hie  years,  he  brought  this  aiotioo.;  and  so 
takes  advantage  of  the  proviso  in  the  statute  of  limitalioJas,:81 
Jac.  I.  c.  16.  that  the  plaint^  shall  haie  m,  years  after  dM 
disability  by  infancy,  cpverture,  &e.  is  temoved.  The  defend- 
ant demurred. 

m  «  ft        .  «  *  • 

By  Bigby,  Serjeimt;  The  reason  of  his  deiGHsnrer  was,  be- 
cause, in  the  said  proviso,  actaons  on  the  case:  on  'flusiwipiil  aK 
omitted..  This  act  was  made  for  quietiiHf  of  estates  aal  avoid- 
ing^ of  suits,  as  appears  by  the  (MreamUs,  and  thevdbre  shaitbe 
taken  strictly.  Theie  is  an  enumeration  of  several  actions  ia 
the  proviso,  and  this  is  casus  omissuij  and  so  no  benefit  can  be 
taken  of  the  proviso.  In  a  writ  of  error  upon  a  judgment, 
brought  4  Car.  JL  in  the  court  of  Windsor,  the  judges  hdd,  that 
an  action  on  the  case  for  slandering  a  man's  title  is  ont  of  tUs 
act,  because  such  an  act  was  rfune,  iaad«ot  broui^witliQut 9ft- 
cial  damages.  But  Hyde,  Gb.  J.  doubM.  1  Ore.  141.  The 
law-makers  could  not  omittbis^cacfe  unadweffly>  because  it  is 


(a)  8  l|o4  71. 


in  ^  Sepentii  Section.  [€H».9. 

witkui  those""  sorts  of  actions  enumerated  by  this  act.    Tins 
promise  was  made  to  the  plaintiff  when  he  was  but  a 
day  old,  and  it  would  *be  very  hard  now,  after  so   [  *184  ] 
many  years,  to  charge  the  executor. 

But  Turner,  Beijeant,  argued,  that  though  an  isMritalm-ut" 
sumpsit  is  not  within  the  eatress  werds  of  the  proriao,  yet  it  is 
withm  ttie  intent  and  meaning  thereof;  and  so  the  rule  is  taken 
in  Beufafe's  case  quando  verba  staMi  mnt  apeeiaKay  ratio  ^mtan 
generaliey  etoMwn  intMigendum  est  gtmrdlUer.  And  this  is  a 
statute  which  gives  a  general  remedy ;  and  the  mischief  to  the 
infhnt  is  as  great  in  such  actions  of  inddniatue  asswiq^  as 
other  actioas;  and  therefore,  it  is  but  reasonable  to  intend  that 
Ae  iMfHameDt,  which  hath  saved  their  rights  in  debts,  trovers, 
&c*  intended  likewise  that  they  should  ^ot  be  barred  in  an  in- 
MiMm  aeemipsU.  In  the  case  of  Smith  v.  CobAifi,  debt  was 
brought  upon  a  bond :  (he  defendant  there  {beaded  the  statute 
of  the  5  Bdw.  VI.  c.  16.  of  the  seeing  of  offices,  the  words  of 
which  are,  ^Hhat  every  bond  to  be  given,  for  money  qt  profit 
for  any  offiee,  or  deputation  of  any  o£lce,  mentioned  in  the 
statute,  shall  be  void  against  the  maker.^'  In  that  caa(^  the 
bond  was  given  to  procure  a  grant  of  the  office,  and  not  to  ex- 
ercise die  same.  Now,  though  this  was  not  within  the  express 
words  of  the  statute,  yet  the  bond  was  hdd  void:  and  if  if 
tftiottld  be  otherwise,  tlie  mischiefs  which  tlie  statute  intended 
to  remedy  would  stilt  (x>iitimie;  and  therefore,  the  intent  of  law- 
ihakenpfa)  such  cases  i§  to  be  regarded :  for  wbit^  reason,  if 
i^oiivns  cS  indMkauB  mBsnmpeit  are  within  the  same  mischief 
with  other  actions  therein  mentioned,  such  also  ought  to  be 
construed  to  be  within  the  same  remedy.  But  he  took  the  case 
of  Swaine  v.  Stefhms  to  rule  this  case  at  bar;  in  which 
case  "^this  very  statute  was  pleaded  to  an  action  of  [^^185] 
trover;  and  the  plaintiff  replied,  that  he  was  beyond 
sea:  and  upon  a  demurrer  to  dierephoation,  the  court  held  tro- 
ver to  be  within  the  statute,  it  being  named  in  the  paragraph  of 
limitation  of  perscnial  actions,  which  directa  it  to  be  brought 
tvithin  the  time  therein  limited;  that  is  to  say,  all  actions  on  the 


CH.  8.]  Of^  Ptwm  conlamed 

cite  wtlb:n  «ak  yean;  and  -tiiea  enameratetf  Mrend  «tlMr  «e* 
tions,  amoDgBt  whioh  trover  19  omitted :  yet,  ilie  eotiii  were 
tlieve  df  opinion  that  tfofvr  was  implied  in  ifaoae^^Meral  (vonds. 

And  of  that  opinion  was  the  Chief  Justice,  and  Wyndbam 
and  Aftyns^  Ja*  that^  upon  Ae  whole  ftaiM  of  flie  act,  it  was 
stioiig  against  the  defoidant :  for  k  wodd  be  veiy  strange  (bat 
the  plaintiff  in  this  case  migfaibriAg  an  actkui  of  4ebt|  and  Mt 
an  vfMriMm  ammnptU.  When  Ae  scope  of  an  act  appetts  lo 
be  in  a  general  sense,  the  law  looks  to  the  roeanoig,  and  is  to  be 
extended  to  particular  cases  wilhhi  the  same  reason ;  and  dMwe- 
fore  they  were  of  opinion,  diat  actions  of  trespass^  men&med 
snihe  sfatule,  are  comprebenaive  of  this  action,  beeause  it  »  « 
trespass  upon  the  case;  and  fte^woiis  of  the  ptawsa  sage<|p 
infant's  right  in  -actions  of  trespass.  And  tbeNtee^  (hoiigb 
therc'sre  no  particular  words  in  Ae  enacting  clause  whiob  j»« 
late  to  fhis  action,  yet  this  proviso  resbaitis  the  severity  of  that 
claiise,  and  teskms  the  common  lamr,  and  so  is  to  be  taken  h- 
ToutttUy  y  and  this  action  being  witUn  the  same  reason  with 
other  actions  therein  mentioned,  ought  also  to  be  within  the 
same  remedy. 

But  EHis,  J.  doubted  whether  actions  of  trespass  coidd 
compMbend  actions  on  the  case ;  and  that,  when  the 
[  *196  ]  ^parliament  bad  enumerated  actions  of  trespass,  tro- 
ver, <ease  ^  words,  &c.  if  they  had  intended  this 
action,  tii<y  would  have  named  it.  He  said  he  was  iir  restor- 
ing the  common  law  as  much  as  he  eoidd,  biit  doiflsted  ofuch 
whether  this  proviso  did  help  the  plaintiff. 

But  judgment  was  ghren  for  the  plaintifil  [  1  ] 


[1]  In  an  action  of  assumpsit  by  husband  and  wife,  for  services  by 
the  wife  before  and  up  to  the  tinw  of  her  marriage,  the  defendant 
pleaded  the  Statute  of  Limitattoas ;  and  plaintiffs  replied  the  cov- 
erture of  the  wife ;  more  than  three  years  had  expired  after  the 
marriage  before  the  bringing  of  the*suit—i7eM,  that  the  Statute 
barred  the  action,  for  that  the  eause  of  acttoo  accrued  to  the 


m  ike  Seifex^  StOim.  |ch.  8. 

€aatf (a)  agaiast  to  tmwtm  for  501.  ftecesred  by  &e  teetotw. 
The  ddtodaat  pteiid«d  Ihe  dtattite  Q{}mit»fyaiM  in  bfl^::  and 

(•)  Nds.  74. 

« 

1iafiNra:4iiaiiiage«  and  bcr  svbseqeeot  coverture  could  not  jtop  the 
ranDiDg  of  the  Statute.  Killian  fy  wife  rs.  Watt.  3  Murph.  Rep,  167. 

A  biU  was  filed  against  executovs  criKag  apon  Hieoi  to  aooeaot, 
after  a  lapse  of  thirty-five  yearsw  Motion  to  dismiss  the  hill,  on 
the  ground  of  lapse  of  time,  refusdd  ;  Hall,  Judge,  delivert$^  the 
Opiniott  of  the  Courts  said ;  "  Bat  we  mast  keep  it  in  view,  that  the 
*' wife  was  the  meritorious  claimant;  that  sliite  intermarried  with 
"  WiHiam  Tate  in  her  minoEityy  and  that  after  the  (death  of  her  hua- 
"  hand,  (the  fiiat  moment  she  became  a  free  agent)  she  made  her- 
"  self  a  party  to  this  snit ;  for  this  reason  I  think  the  suit  ought  not 
'^  to  be  dismissed,  hot  madadepeodaot  npoo  facts  hereaAer  to 
''  be  ascertained  at  the  hearing."  Tate^  Admr.  ^c.  vs.  ChreenUes* 
J9dmr9.  2  Mamks'  Rtp.  486. 489. 

In  a  bill  for  a  specific  execution,  though  some  of  the  complain* 
ants  may  be  infants  when  the  cause  of  action  accrues,  while  others 
are  not,  such  circumstance  does  not  prevent  the  running  of  the 
Statute  of  Limitations ;  all  the  oom|riaitoants  must  labour  oader  a 
disabQity,  or  the  Statute  will  run  against  all.  Allen  4r  Al  vs.  BeaPs 
heirs^  3  Marsh.  Rep.  {Ky.)  555. 

Where  daves  were  conveyed  to  certain  trustees  for  tiie  use  ef  a 
wife  for  IHe,  and  after  her  death  for  the  use  of  her  husbaad  Ant  life, 
and  after  the  death  of  the  survivor  then  to  the  children  of  the  mar- 
riage 1^i|[ually  to  be  divided,  d&c.  Heldy  ihM  the  childrBnitoc4c  not 
only  the  eqtniahle^'hvii  the  absolute  legal  estate,  and  that  if 'the  pa- 
rents  in  their  life  timCi  be  deprived  of  their  slaves  and  depart  this 
life  leaving  children  underage,  the  act  of  Limitations  itoesnot  ran 
against  the  children  until  they  attain  the  age  of  twenty*one  years. 
Baird  vs.  Bland  $-  Ai  3  Munf.  Rep.  570. 

Motion  to  dismiss  a  bill  filed  against  an  administrator  for  an  ac- 
count after  a  lapse  of  thirty-seven  years,  disallowed ;  because  com- 
plainants were  jnfants  at  the  time  of  the  intestate's  death ;  sooae 
of  them  married  during  infancy,  and  were  yet  femes  covert;  and 
the  defendant,  moreover  had  induced  them  by  his  represeDtatlons, 
to  believe  lie  would  settle  without  suit.  Falls  ^  Al.  vs.  Torrance, 
3  Hawks'  Rep.  490. 

A  plea  of  the  Act  of  Limitations  is  not  a  bar  to  an  action  on  a 
testamentary  bond  of  more  than  12  years  standing,  where  the  per- 


CH.  8.]  Of  Ae  Proviso  contained 

the  plaintiff  replied,  she  was  under  age  at  the  time  of  theproni' 
ise  made :  and  that,  within  six  years  after  die  came  of  age,  she 
filed  an  original  against  the  defendant.  The  defendant  rejoined, 
that  the  statute  of  limitations  doth  not  ^ve  Kberty  to  one  who 
was  an  infant  to  bring  an  action  on  the  case  within  six  years 
after  he  is  of  age,  &c.  And  upon  demurrer  and  rejoinder,  the 
plaiptiff  had  judgment ;  and  the  judgment  in  this  case  was  giv- 
en for  the  reasons  in  ChandUr  t.  FUetL 

This  question  was  again  raised  in  RodUsckUt  y.  Leibman^{a) 
where  the  plaintiff  brought  an  action  upon  a  bill  of  exchange, 
to  which  the  defendant  pleaded  the  statute  of  limitations,  and  the 
plaintiff  replied  himself  beyond  seas ;  to  which  the  defimdant 
demurred. 

And  Reeve  objected,  that  no  actions  on  the  case  are  within 
the  proviso,  but  actions  on  the  case  for  words ;  and  cited  Cro. 
Car.  245.    Show.  98. 

(a)  Str.  8K. 

SOD  briDging  the  action  does  not  become  of  age  until  1 7  years  after 
the  date  of  the  bond,  and  4  years  before  the  institution  of  the  suit 
Wfieh  vs.  The  State,  we  of  Smith,  J>  Harr,  ^  Johns.  Rep,  369. 

When  an  infant  is  coupled  in  a  judgment  as  defendant  with  others 
of  foil  age,  and  Error  is  brought  by  cdl,  after  the  expiration  of  a 
year  from  the  judgment  rendered,  but  within  a  year  from  the  time 
the  impediment  of  infancy  is  removed^  the  writ  of  error  is  not  bar« 
red  by  the  Statute  of  Limitations*  but  is  within  the  purview  of  the 
saving  clause.     Priest  if  Al.  vs.  Hamillon^  2  Tylers?  Rep,  44. 

Wherever  the  Statute  of  Limitations  is  a  bar  to  the  recovery 
of  one  of  the  parties,  it  operates  against  the  whole,*  because  the 
disability  of  one  does  not  save  the  rights  of  the  others.  The  stat- 
ute protects  the  rights  of  those  who  are  incompetent  io  protect 
themselves ;  but  where  some  pf  the  parties  are  competent,  they 
ought  to  take  care  of  the  interest  of  all  by  protecting  a  suit  with- 
in time.     Riden^  Al,  vs.  Frton,  3  Murph.  Rep,  577. 


in  the  Seventh  Seciian. 


[CH.  8. 


Parker,  contra.    Wh^re  the  words  of  a  statute  are  general, 
they  are  to  be  understood  in  that  sense.    10  Co.  101. 
*It  is  impossible  to  think  so  trifling  an  action  as  for   [*18T] 
words  should  be  saved,  and  not  those  which  are 
founded  on  a  contract :  besides,  it  has  been  determined  that 
the  proviso  extends  to  this  case. 


Et  per  Curiam. — Judgment  for  the  plaintiff. 


r*1881  ^HAP.  IX. 

WhtU  restores  the  Bmeiy. 

THE  statute  does  not  extinguish  the  debt,  but  only  bars  the 
remedy  :[1]  it  may  therefore  be  revived  by  a  subsequeni  prom- 
ise on  the  part  of  the  defendant ;  though  it  was  formerly  hoU- 
en,  that  a  promise  renewed  within  six  years,  if  not  upon  a  new 
consideration,  would  not  bind.(a)  But  it  has  since  been  ruled, 
that  a  promise  of  payment  within  the  six  years,  though  the 
debt  were  contracted  long  before,  would  deprive  the  defendant 
of  the  benefit  of  the  statute.  And  at  the  present  day,  a  prom- 
ise to  pay  a  preceding  debt,  barred  by  the  statute,  is  sufficient 

(«)  2  Vent  162. 


[1]  It  18  settled,  '<  That  the  Statute  of  Limitations  does  not  destr^ 
the  debt:'*  it  only  takesaway  the  remedy.  (Per  Lord  MAwraELO,) 
QuoNtodb  ^  AL  Aesigneesy  vs.  England^  5  Burr.  Sep.  2630.  Gwtin 
vs.  Brattk,  Ifirby's  ibp.  303. 

The  Statute  of  Limitations  does  not  annihilate  the  debt,  but  sus- 
pends the  remedy.  Lord  S^  Al  Exort,  Src,  vs.  ShaUr,  3  Conm,  Rep. 
131. 

The  Act  of  Limitations  affiscts  the  remedy,  and  not  the  right 
Jones,  Admr.  vs.  Hooks*  Admr.  2  Rand,  Rep.  303.  Graves  vs. 
€hr4we$*  Exor.  2  BiWs  Rep.  207.  Comm&nweatth  vs.  MeGoman,  4 
Bibb's  Rep.  63. 

'<  The  Court  are  of  Opinion,  that  the  act  of  limitations  does  not 
«<  operate  to  extinguish  the  debt,  but  to  bar  the  remedy."  Bar- 
nev  va  Smith,  4  Harr.  4^  Johns.  Rep.  496.  {Per  Chase,  Ch.  J. 
detivering  the  Opinion  of  the  Court) 

A  war  suspends  the  operation  of  the  Statute  of  Limitations  be- 
tween  the  citizens  of  the  two  countries,  for  the  time  during  which 


fVhat  rtUom  the  Bmneify:  [<».  4. 

to  wrhr*  that  Mrt^  md  no  mlW  eoMidenrtiw  is  neeeMMf* 
iy.(a)[«] 

So^  aho,  i0  a  conditional  promise,  upon  the  coBditkm  being 
performed,  [S]  as,  where  the  plaintifi^  as  execator,(b)  brought  an 

MMhmr.  ISBL   .       (»)  S  Mod.4aB. 

II  -  <^    «  ■■■■■■■         ■  I*  ■  ■    »i       i.»iwi«w-       ■     ,  ■«■   I        w  I    ■  4 

it  contbues.  ITo//  ads.  Sobaon^  2  2V9M  4^  McC.R^.  510.  O^ 
dtfn,  il^Smr.  ^c.  vs.  BlaekledgCy  Exar,  8[C.  t  Craneh.  Rq»,  272^, 
Bopkirk  vs.  Beff,  3  Cranch^s  Rep.  4Si^  Same  Caee^  4  Crauch. 
Rep.  164.  TTOcdz  ^  il/.  vs.  Henrjf,  1  Da0.  Rep.  71.  Higgineon 
^      '     %  4rc.  vs.  iltr  4^  iil.,  I  Bqu.  Rep.  (DeesauB.)  427, 430. 


[ij  Ad  acknowledgment  does  no^  revive  the  old  debt,  but  is  evi- 
dence only  of  a  new  srofntie,  of  which  the  former  debt  is  the  con-* 
sideration.  Danforfhvs,  Culter,  11  Johns,  Repj^lA^.  Jonee^  Al, 
Exore.  fe.  vs.  Moore^  Admr.  Sfc.  5  Binn,  Rep.  573.  Guetin  vs. 
Braitkj  Kirh.  Rep.  303,  304.  PiUmafi  vs.  F(^«^er  ondNorris  f 
Ux,  1  Bamett.  ^  Cress..  Rep.  248. 

\A  new  assumpsit  for  a  store  account  barred  by  the  six  months 
Act  of  Limitations  Jef  ^^'gifi^,  1779^c.lO.  Stat.  Larg.  381.] 
binds  the  debtor.     BeaH  vs.  Edmonson,  3  Calls*  Rep,  514. 

A  promissory  note  does  not  work  a  novation  of  the  debt.  But 
it  prevents  the  effect  of  the  prescription  of  one^year.     7\irpm  iri. 

Btt  Creditors,  9  Mart.  Rep.  562.  ' 

« 

**  The  Statute  of  Limitations  is  a  bar,  on  the  suppositioh,  after  a 
<*  certain  time,  that  a  debt  has  been  paid,  and  the  vouchers  lost 
*'  Wherever  it  appears  by  the  acknowledgment  of 'the  party  that 
"it is  not  paid,  that  takes  the  case  out  of  the  Statute."  Clark, 
Admr.  fe,  vs.  Boughamj  2  Bamew,  ^  Cress,  Rep.  149.  (Per  Bay- 

LET,  J,) 

i^bond  barred  by  the  Statute  of  Limitations,  and  upon  which 
no  pa/ment  has  been  made  within  sixteen  years,  is  not  a  sufficient 
consideration  to  support  an  action  upon  an  express  promise  to  pay 
it.    LwZto,  Assignee^  ^.  vs.  Fan  Camp.  2  Hoist.  Rep',  113. 

[3]  Vide  Beylin  vs.  Hastings,  12  JIfod.  iR«p.  223. 

Where  the  d^endant  promised  to  pay,  in  certain  specific  arti- 
ctes,  a  debt  barred  by  the  Statute  of  Limitations,  it  was  held  (hat 
the  ppomise  was  coaditional,  and  that  the  plaintiiF  was  bound  to » 

S8 


aclioD  of  assunftii  for.  gaod^«old  by  ;tbe  t^rtiftor  to  die  dafeihr 


shew  that  he  offered,  and  was  ready  to  accept,  the  specific  articles. 


Id  the  case  of  WeUdl  vs.  Bussard,  (11  Wheat.  Rep.  309.  314,) 
Marshall,  Ch.  J.  in  delivering  the  Opinion  of  the  Court,  said ;  ^'We 
*'  think  apoD  the  principle;;  expressed  hj  the  Court  io  the  case  in 
i*  8  Crwuck**  Sep,  [OUinmiison  vs.  WUluma^  page  71^.)  th«4  aa  •«• 
<(  kpowledgmQOt  which  will  re^vive  th^  or^^iofil  ^use  of  aptipD, 
<<  must  be  unqual'^ed  and  uncondilional^  it  must  sh^w  positively" 
**  that  the  debt  is  due  in  Yf\ko\e  or  in  part.  If  it  bfi  conciecl^d^i^o 
**  circumstance^  which  in  any  manner  siffeet  the  claifl^  or^  if  \if  ba 
**  coDdlitiooal,  it  may  amount  to  a  new  ^ssqppait  for  which  the  olp 
*'  debt  is  a  sufficient  consideration ;  or  if  it  "be  construed  to  revive 
^'tbe  original  deb^,  tba^  revival  is  QonditioAal,  and  the  perfpjma^ce 
^^pf  ihe  condition  or  9  readiqe^^  to  perform  iti  must  h(^  9hex'^'  Ifl 
^'the  cas^  at  bar,,tbe.defef)()ai^  said  to  ooq  i^'itiVQSS,  tha^t  if  the 
''  plaiptiff  )iad  co,me  f0rw^rd  i^nd  aettled  certii^ii^  claims  the  defend- 
'^aint  |)ad  against  him>  i^e  would  havevgive'o  him  his  jtpwdoF ;  ap^ 
*' to  another  he  said,  '  he  should  he  ready  to.d^Urejr  the  pc^wder 
*<  whenever  th^  plaintiff  settled  a  suit  which  Doctor  Ewell  had 
'*  hroKght  against  defendunt  in  the  Cjuirt  of  ^^BD^i^t  ou  ao^qant 
'^of  apaten^  right  and  machii^,soI(Jt9  bio^  bv  ihf  i>)a,\f\\'\6,'r-^Th^s(^ 
**  declaratjio^s  do  not  a^ipupt  to  an  unqifoi^^  an^  tu^O^'tioiu^ 
''acknowledgment  that  the  original  debt  was  justly  demandable. 
*'They  ^ss^ct  9  countej:  claipfi  Qn  the  part  of  tj^e  defendant.  ^\^ch 
'^  h^  was  determined  to  oppose  to  that  of  the  plaintiff.  Hq  di4 
*'  not  mean  to  give  validity  to  the  pldintiff^^  claiqi,  but  on  cQpditiojs 
''that  his  own  should  be*satisiied.  ^Fhese  declarations,  therefore, 
^'canpot  be  poqstrt^e^  into  a.  r^vivs^  of  the  qrigins^  <^ii8e  o^  ac- 
'Itiou,  unless,  that  be  dgne  on  which  t^ft^^eyiv^l  w^  mad^.t!Q,de- 
"pend.  It  maj  be  considered  as  a  new  promise,  for  whip^  ^a 
^'old  debt.  ^  a  sufScient  consiidejcation,  and  the  plajptiff  o^gJ)t  to 
"fiil^v^i  f  perfbrmance,  or  i|  readiness  to  perfociDj^the  cbc^ditipn  Qp 
''which  the  promise  was  made.*'  &  vide,  Beu  Vs.  Morripo^.'^ 
Al  (1  Peter's  lUp.  8up.  Ct  U.  8.  261,  362.)  where  the  fcasc  of 
W^ml  y$.  Bw^r<^f  is  cit^d  ?<>d  the  dofiirine  thecesetded^.  declar- 
ed by  ^TOjBiif ,  4.  in  delivering  the  Opinion  ^  ihfi  Court,  io  t)e,-"T*l^Q 
^  only  exposition  of  the  Sts^ute,  whic^  is  ponsi^teqt  with  il^  ttUQ 
"  object  ^i^d import." 

The  words,  "  if  A.  yvifi  sa^  I  have  had  the^  tiin]t>Q«,  I  fW  ^7 
for  it,"  or,  "prove  it  by  A.  and  I  will  pay  for  it,**  will  not  take  a 
oasQc^ofthe  St^tpte  of  Lim^t^t^si.  unlfss^hf^  cppdUit^  be 
coii(ip|j«d(  with.  ^Qbb%ns  vs.  Otn^  1  jP^dU;;*  .Kep.  363.  Sf^i?iP .  Qa^, 
S.  Picker^  Bep.  4. 


fVhat  restores  ike  Remedy.  [cr.  9. 

daoty  the  defendanl  pleaded  the  statute  of  limitatioiie ;  and  in 
evidence  k  a^dpeared,  that  the  goods  were  sold  six  years  before 
the  action  was  brought ;  but  that  the  defendant  said  to  the 
plamtify  when  be  demanded  the  money,  ^  Prove  it,  and  \  will 
f9f  you  :^^  for  that  was  a  neir  {urcpis^  and  should,  ohargp  the 
ddmidant  liotwithstattding  the  stalstd  ti  linntatioiis ; 
for  it  *wa8  as  much  as  to  say,  if  the  goods  wcfre  &dU('  [  ^l^  t 
to  the  defendant,  he  promised,  to  pay  foi*  tbem^ 

fa  thfj  ca$e  of  a  promise  by  th6  Oefbn{|^iit(a)  td^  pHy  ^  pt-^ 
ceding  debt  when  he  should  be  able,  it  is  iBCumbent  oh  fbe 
plaintiff  to  sbour  diat  the  defendkmt  was  of.  ability  to  pay  lit  ^ 
time  b[  action  brought.  [1] 

(a)  S  Esp.  i69. 

-     f  |-  ■ ^ ^^^-  ■   ■  ■     ■      ■■   ■  .-^^ -^ a j^- ^^^.^^.i.^^^^    ^_  ^  ^ 

Where  the  maker  of  a  promissory  Dote  denied  his  aigoatare,  de- 
oJariag  the  note  to  be  a  forgery ;  but  said  thski  if  ii  cotad  be  proved 
ihtti  he  signed  the  notey  he  would  pay  it ;  and  it  was  proved  at  the 
trial  that  he  did  sign  it ;  tbis  was  held  sufficient  to  take  tbe  case 
out  of  ihe  Statute  of  jLim'itations.  Seaward  vs.  Lord,  1  OreenL 
Rep.  163. 

The  defendant  was  sued  upon  |  note  of  band  and  pleaded  the 
Statute  of  Lipnitations.  It  was  proved  that  he  made  the  note,  and 
that  the  same  had  been  presented  to  him  within  six  years,  when 
he  said,  "  That  he  did  not  recollect  giving  the  note,  but  if  he  did, 
**  he  wouM  pay  it,  its  being  ootlamred  should  make  no  odds  :**  this 
waB  hdld  sufficient  to  take  the  case  out  of  the  statute.  Stanton  vs. 
Stanton^  1  New  Hamp.  Rep.  (i2.  4-  W.)  425. 

[yi  Where  to  a  demand  of  a  debt  of  above  six  years  standing, 
the  party  says,  ''  I  think  I  am  bound  in  honour  to  pay  the  money, 
<*  and  shaH  do  it  when  I  am  able,"  it  was  Held^  *'  That  it  was  a  cOn- 
^'  ditional  promise  only ;  and  that  the  plaintiff  was  bound  to  show, 
''  ^at  the  defendant  was  then  of  sufficient  ability  to  pay."  Dofoke 
vs.  Bmiiht  4  Esp.  Rep.  36. 

• 

In  assumpsit  brought  to  recover  a  sum  6f  money,  the  defendant 
pleaded  the  Statute  of  Limitations,  and  upon  tluHt  issue  was  join- 
ed. At  the  trial  the  plaintift  proved  the  following  acknowle^* 
meat  by  the  defendant  within  six  years :  'T  cannot  pay  the  debt 
at  presenti  but  I  will  pay  k  as  soon  as  I  can."    /EsU,  that  this  was 


CH.  9*]  fVkaf  restores  the  R^nedy. 

But  a  promise  to  pay  an  executor  cannot  be  giTen  in  evidence 
upon  the  issue  of  assumpsit  infra  sex  annes  to  the  execiitor?0 
testator.  [IB] 


not  snfficient  to  entitle  the  )>laiiitiff  to  a  Terdicty  no  proof  being' 
given  of  the  defendant's  ability  to  pay.  Tanner  v«.  Smart,  6  Barnsm. 
^  CrtMs.  Rgp.  603. 

• 

To  a  plea  of  the  Statute  of  Limitations  the  plaintiff  replied  a 
promise  within  six  years,  and  proved  that  three  years  after  the 
original  cause  of  action  accrued,  and  within  six  y!^ars  of  the  com- 
mencement of  the  action,  the  defendant  being  called  on  for  pay- 
ment of  the  plaintiiPs  demand,  said,  "  It  was  not  in  his  power  to  pay, 
**  but  as  soon  as  it  was,  he  would/'  ^  Held,  that  the  plaintiff  must 
also  prove  the  defendant's  ability  to  pay.  Seaki  vs.  Jacobs  SBin^, 
Joji.  638. 

In  an  action  on  an  attorney's  bill  to  which  the  defendant  pleaded 
the  Statute  of  Limitations,  the  plaintiff*  proved  that  the  defendant 
having  been  applied  to  for  payment,  within  six  years  before  the 
commencement  of  the  suit,  said,  '^  He  Should  be  happy  to  pay  the 
debt  if  he  cotdd''  and  added,  that  if  the  plaintiff  could  recover  for 
him,  a  debt  due  to  him  from  one  Ovmey,  the  plaintiff  might  there- 
with satisfy  his  own  debt ;  Held,  that  the  plaintiff  must  shew  the 
defendant's  ability  to  pay.  Ayion  vs.  Botts^  4JBingh.  Bep.  105. 
(EaeUr  Term,  1827.) 

• 

But  in  the  case  of  Thompson  ws.  Otbome,  (2  Starkie^s  Rep.  98.) 
it  was  held  by  Lord  ELLENBORouGR,atnmj9nitf,  (in  )817,)  that,  a 
promise  by  a  defendant  to  pay  a  debt  by  instalments  when  he  is 
able,  is  sufficient  to  take  a  case  out  of  the  Statute  of  Limitations 
without  proof  of  time  being  giv^,  or  of  the  ability  of  the  party. 

[2]  An  acknowledgment  of  a  subsisting  debt  made  within  six 
years  before  action  brought,  to  the  executors  of  the  creditor,  wfll 
not  where  the  issue  is  upon  the  Statute  of  Limitations,  support  a 
declaration  upon  a  promise  to  the  testator  himself.  There  should 
be  a  special  Count.  Jones  ^  AL  Exors.  4*0.  vs.  JIfoore,  Adtnr.  ^c, 
5  Bffifi.  Rep.  573.     Short  vs.  McCarthy^  3  Bamew.  Sf  Aid.  Rep.  631. 

iPsr  Batlbt,  J.)     if  vide  May's  Etor,  vs.  Cowman's  Exor.  3  Har. 
pMcHen.  Bep.  152,  153.  ^ 

CoHTRA,  Batiter^  Admr.  vs.  Penntman^  8  Mass,  Bep.  133. 

A  statement  by  a  debtor  made  to  an  exector,  that  the  Testator 
had  always  promised  never  to  distress  the  defendant  for  a  debt|  is 
not  evidence  to  prove  a  promise  to  pay,  made  to  the  testator  with- 
in six  years;  the  Court  sliid^ "  When  the  courts  deternfine  that  an 


» 

What  restores  the  Remedy.  [ch.  9. 

r,Auuniprit{a)  waig  brought  by  an  executcnr  upon  a  promi^  to 
his  testator,  to  which  the  defendant  pleaded  the  statute  of  limi- 
tations ;  and,  upon  eyidence,  it  appeared,  that  after  the  death  of 
the  testator,  and  after  six  years  elapsed  from  the  time  of  the 
contract,  the  defendant  owned  the  debt  to  the  exe6utor,  and 
promised  to  pay  it.  But  it  was  held  that  the  action  could  not 
be  maintained,  the  promise  being  made  to  the  executor,  and  so 

• 

(«)  Ld.1U3nn.110L 


<*  acknowledgment  is  evidence  of  anew  promise  then  made,  it  must 
*^  be  of  a  promise  made  by  a  person  competent  to  make  it,  and  to 
<<  a  person  who  is  in  existence  to  receive  it  We  have  gone  far 
*«  enough.*'— ^arii 4-  Ux.  vs.  HunttVy  6  Taimt.  Rep,  2ia 

m 

On  the  trial  of  an  issue  on  the  asiumpsii  of  th^  UttcUor  within  five ' 
years,  an  assumpsit  of  his  Ekcecuior  cannot  be  given  in  evidence,  to 
pl^veat  the  operation  of  the  Act  of  Limitations.  Fisher^s  Exar. 
vs.  Ihincan  fAL  1  Hetc  4-  Munf.  Hep.  663.  QtwWe*'  Admr.  vs. 
JUttUpage  4r  Co.  2  Hen,  Sf  Munf.  Rep,  406.  Sr  vide  Saltar  vs.  Admr. 
ofSMar,  1  Hoist  Bep.  405. 

• 

An  action  was  broi^ght  against  Foster  and  Jiorris  ^  wife^  unon  a* 
joint  promissory  note  made  by  FosUr  and  Norris'  wife  before  her 
marriage,  and  the  promise  was  laid  by  Foster,  and  Morris*  pnfe  be- 
fore her  marriage,  aod  defendants  pleaded  the  Statute  of  Limita- 
tions, wberenpon  issue  was  joined:  Held^  that  an  acknowledgment 
of  tito  note  by  Foster  within  six  years,  but  after  the  intermarriage 
of  J^orris  and  wife,  was  not  evidence  to  support  the  issue.  Pi^ 
i^m  vs.  Foster,  and  Norris  Sf  w\fk,  1  Barneto.  ^  Cress.  Rep.  248. 
^  vide  Atkins'  Exors.  Sfc.  vs.  Tredgold  ^  Al,  Exors.  ^c,  2  Bamew.  ^ 
Cress,  R^,  23.     Tanner  vs.  Smart,  fi  Bamew.  4r  Cress,  Rep.  603. 

Where  a  declaration  in  assumpsit  against  an  administratrix  con- 
tained sundry  counts,  00' promises  made  by  the  defendant's  intes- 
tate,and  acount,8tating  that  the  defendant  administratrix  aforesaid, 
after  the  death  of  the  intestate  accounted  with  the  plaintiff,  d&c. 
and  upon  that  accounting  the  intestate,  was  found  indebted  to  the 
|daintiff  in,  d&c.  and  that  defendant,  in  consideration  thereof,  prom- 
ised the  plaintiff  to  pay  him,  4z;c.  Held,  that  as  it  is  not  stated 
that  the  defendant  promised  as  administratrix  to  pay,  her  declarer 
tions  of  her  willingness  to  pay  the  claim  if  it  was  found  to  be  cor- 
rect, could  not  disprove  her  (dea  of  the  Act  of  Limitations.  Ckap- 
man  vs.  Dixon'e  Administratrix,  4  Harr.  fy  Johns.  Rep.  527. 


CH.  9.J  IVhai  restores  the  Kemecb/l 

out  of  the  issue.    But  it  would  have  beeti  olbemide,  had  the 
promise  been  made  to  tbe  testator  withiA  six  yeara 

And  in  a  recent  case,  in  the  court  of  king's  bench^(a)  whert* 
in  aisumpsU  was  brought  upob  the  money  eottlltl^  ift  all  of  wUoh 
Ae  prcnnises  were  laid  to  be  made  to  the  intestate ;  to  Whi^ 
the  gsncral  issue  and  the  statute  of  IhnitationS  Were  .pleaded. 
And  at  the  trial,  before  Liord  EUenborough,  Ch.  J.  at  the  sittings 
after  Mrchaelmas  term,  in  tbe  4Sd  Geo.  III.  at  Ouildhali,  the 
only  evidence  given  was,  of  on  acknawledgmeiit  by  the  defep^ 

dant  fiinee  ttar  death  of  the  intestate^  and  wi^nn  six 
t*190]*  years,  of  an  old  ♦existing  debt,  due  to  the  inrt^state- 

more  than  six  years  before  -,  a  verdict  wa»  taken  for 
the  plaintit^  with  leave  to  the  defendant  to  move  to  set  it  aside, 
'and  enter  a  nonmrit ;  whteh  tvas  aceordingfty  movdl  for  by 
6ibbS|  who  observed,  that  though  an  implied  premise  to  nay 
might  be  raised  {torn  tbe  acknowledgement  of  tKe  ddbt,'yet  it 
must  be  raised  to  a  person  living  at  the  time  when  tbe  acknowl- 
edgemnt  was  made,  and  could  not  refer  back,  by  relation,  to 
a  p^pod  before  the  intestate's  death ;  luid  if  not,  then  the  evi- 
dence couM  not  apply  to  any  of  the  eounts  of  the  deelaratioH. 

liOid  EUetiboroi^  Ch.  J.  when  cause  wa«  to  have  been 
SihoWn,  said,  flm  the  ihB%  of  Gfreen  v.  CVune,  2  Ld.  Haya>. 
llOl.  was  decisive  in  support  of  the  objectiotr,  and  that  a  tion- 
Suk  must.be  entered. 

Park,  for  the  plaintifl^  admitted  that  that  case  was  in  point 
against  him,  if  the  court  thought  it  had  been  propetly  mted. 

The  i^id^  wM  ntade  abseiuteto  enter  «  nonsuit. 

(a)  8  EUf t,  4id9. 


Aciaiflwhjlinwipit  of  a  dbbt  «illHD  six  yQIVi^[l]   thoi^ 

DI  ^  ^^®  ^^^  ^^  Bafney  vs.  S^tt4,  (4  Harr.  {^  /o^im.  /2q|y. 
495.)  Chasb,  Cb.  J.  delivering  the  Opinion  of  the  Courts  said ; 
**  Tbe  act  of  LinHatioos  is  predicated  op  tbe  prieciplQ,  that  from 
*^  length  of  lime  a  preaamptioD  is  created  that  the  debf  has  been 
*<  paid,  and  that  the  dehtor  is  deprived  of  bis  proof  by  the  death 
"  of  bis  witoeasea  or  the  loss  of  receipts,  h  is  the  design  of  the  Act 
**  of  Limitations  to  protect  and  shield  debtors  in  such  a-situation  ; 
''and  consistent  with  this  principle,  'and  this  view,  the  decisions 
^^hare  been  made,  that  tbe  acknowledgment  or  admission  of  the 
'^debtor  will  taketho  cane  ont  of  the  Act  of  Lhnitations,  because 
^'  if  the  money  is  still  doe  and  owing,  the  defendant  has  not  suffer^ 
^*  ed  from  lapse  of  time,  nor  has  any  inconvenience  resnlted  to  hiiti 
'fc  tbeiefrom^V-^And  in  the  $ame  ease^  page  496,  JoBvtTom^  J.  said, 
«^Tbe  act  of  JLivAatioBt  waa  nerer  intended  to  prevent  the  recov- 
^^ory.  q(  debfta  resHy  ckie»  b«t  to  protect  persona  from  oU  claims 
*'  a^i^Athe  ^vkieoooaf  tbair  dtscliarge,  from  length  of  time  was 
**  auppoaed  to  hare  been  lost'*  *'  'Hio  admtsaioh  of  tbe  debt  re« 
'<  aaoves  all  dUubta  as^o  its  h^vmg  been  diachargetf,  and  the  oflfer 
"  to  come  to  a  aettleawnt  'or  reference;^  impliedly  sidanits  the  party 
'^  to  bo  in  poaseaaion  of  the^evidence  abd  documenta  necessar jr  for 
**  ancji  adjiistinents."  ' 

A}k  ipvwtory  aUd  affidavit  of  a  debt'  made  by  an*  inaolvent  be- 
fcr^fl^comipissiooar,  in  ofder  to  obtain  his  discharge  (whiclb  is 
granted)  nnder  the  insolvent  act,  is  a  sufficient  acknowleagment  to 
i^i^  the  d^bt  0ut  of  the  Statate  of  Limitations.  Bryar  v.  WiUev9k»^ 
3  C^.  Bttp,  1^  164-—SAVAaB|  Ch.  J.  delivering  fte  Oyimionefa^ 
Qmttf  aaidf  *'  It  ia*  certainly,  airtftdamssloo  that  the  note  was  dae  and 
'^unQ^idt  <nd  that  Will  authorize  us  to  presome  a  promise,  onlass 
^'  tbe  acknowledffopent  is  actbmpanied  with  oxpressions  which 
''  negative  that  idea.  {Stands  ¥.  GeUton,  15  Johne.  511.  V'  ^  vide 
BaH^^Mm^'^^^  vs.  BMey,  14  Serg[  ^  jt  M^.  196.     Huds&ny^. 

Cbry>  1 1  Serg.  4r  R  lUp,  10. 

.  •       •      • 

An  actabowlodgmoqt  of  4he  debt,  when  it  is  not  ftocompanied 
with  a  protestation  against  paying  It,  is  evidence  sufficient  t&i  the 
Jnry  to  presume  a  new  promise.  Martin  vs.  WUKeems,  Exqr.  ^e, 
17  Johns,  Bep.  331.  Joknson^  Admr.  If&.rs.  Beardehe  if"  AL  15 
Jchn^.  Rep.  4.  Dean  vs.  Pi^  10  Johns,  Rep,  St.  Price  vs. 
Boisseki^  9  Slfirg,  ^,R  Rep>  t31. 

If  tlie  defendant  on  being  arrested  by  the  Sheriff,  promises  to 
settle  with  the  plaintiff  if  he  will  give  time  for  payment,  it  is  a 
sofficient  acknowledgment  to  prevent  the  opeaation  of  the  Statute 
of  Limitations.     Sluby  vs.  Chimplin^  4  JoJme,  Rep,  461. 


BOt  a  promifls^  yet  it  k  evidence  of  a  {ironitte  ^a)   tf&d 


(a)  6  Mod.  436. 


i 

Aa  aoknowledgmeat  by  the  defeadant,  withmsix  years,  that  the 
pbiatifr'a  demaad  was  ''justly  due,  and  ought  to  be  paid/'  is  siif- 
ficieat  to  takeit  out  o£  the  Statute  of  LioiitatioBB.  Bft^nUr^Admr. 
vs.  Pennimant  8  Mim.  Rep,  133. 

The  statiag  of  aa  account,- by  the  defeadaat,  admittiag  the  debt 
to  be  due  to  the  plaintiff/  was  held  to  be  a  sajficieat  ackaow-* 
ledgmeat  of  ttie  debt  to  take  it  oat  of  the  Steiote  of  LinitatiofUi^ 
Smith,  Mmr.  Sfc.  vs.  Ludlows^  6  Johns.  Rep,  2^7. 

The  case  of  Dean  ts.  Pitts,  (10  Jt^ns.  Rep.  36,)  was  an  action 
of  asswnpsit  brought  on  two  promissory  nOles  made  by  the  defend- 
ant and  one  Ridimondj  dated  dth  Nopemher,Jif93 ;  the  deftodant 
pleaded  non  oisumpsit  and  the  Statute  of  LiudtatiOas.     On  the 
trial  at  the  Rensselaer  Circuit  in    1811,  it   was  proved   diat 
two  years  before,  the  defendant  was  shewn  the  notes  and  cal\ed 
upon  for  paymeut.     The  4efeodant  admitted  that  he  made'  the 
notesj  and  that  they  were  given  for  an  houest  debt,  but  said  they 
had  been  paid^  that  he  bad  sent  the  money  to  ^dhmond,  und.  sup- 
posed Richfnond  bad  paid  Use  plaintifF;  bxxt  i{Kichmond  had  not. 
paid  the  notes,  the  defendant  said  he  ^ould  pay  diem :  that  he 
would  not  plead  the  Statute  of  Limitatibns  nptoes  the  money  had 
heed  paid,;  and  he  thought  (le  coald  make  thiA  afppear.     The  jury 
found  fer  the  plaintiff  and  pn  a  motion,  to  set  aside  the  verdict,  the 
Court  ^id,  *^  The  defepdant  admits  the  debt,  and  does  pot  pretend 
'*  he  has  pa^d  it,  but  supposed  his  ^rtner  Rkfifhond  Imd  paidit, 
*^  and  he  tak^s  upon  himself  the  burden  of  proving  it,  for  he«^8aid 
*'  As  (hought  hei^oM  make  that  appeal     This  was  Sufficient  to  take 
^<  the  case  out  of  the  statute,  and  'to  cast  upon  the  defendant  the 
'*tieces8ity  of  proving  payment  ;*  and  thoagh  the  Court  might  have 
<<  been  induced  to  have  looked  *  with  a  very  indulgent'  eye  upon 
'*  the  proof  of  the  payment  which  might  have  been  -  produced, 
'*  yet  here  none  was  attemf^ed  tp  be  produced."    The  aiotion  was 
denied.      ,        <      ' 

The  defendants  in  a  deed  between  them  and  a  third  person,  acknow- 
lodged,  within  siK  years,  the' existence  of  a  debt  due  to  the  plain- 
tiffs, who,  however  were  wholly  strangers  to  ^e  deed.  Hetdj  that 
this  was  sufficient  to  take  the  case' out  of  the  Statute  of  Limita- 
tions. MaifntsUphen  4r  AL  vs.  Brooke  ^AL  S^Bamizt.  Sf  AkL  Rip. 
141. 

A  recital  in  a  deed,  of  the  existence  of  the  plaintiff's  cause  of 


*Whai  restores  the  RemMh/.  [gh»  9k 

it  10  BMtltd,  that  ti)«   dKghteflt  aclmcmtedgeineftt  wiB  he 


actkui  k  food  evidence  to  take  a  case  oat  of  the  Statute  of  I«tmita<' 
ikms.  Mingvn.  Biddle^  7  Cranch^s  Eep.  168.  SfQuntstepheni' 
Al  vs.  Brooke  Sr  ALZ  Bamew.  4*  Aid.  Itep.  141.  ^  i^idfe  CZarib, 
Admx.  Sfc.  V3.  Hougham^  2  Bamew.  ^  Cress.  Rep.  149. 

Ad  acknowledgment  does  not  revive  the  eld  debt ;  but  is  evi- 
dence only  of  a  new  promise^  of  which  the  fc^^mer  debt  ifl  the  toh- 
sideratioo.  Danfqrthvs.  Culner^  11  Jokiks.  Rep.  146.  ^  vide 
BooseveU  vs.  Marksy  6  fokns,  Ch,  Rep.  290.  WetzeU  vs.  jBuw- 
arrf,  li  Whefit  Rep.  315.  BcZ?  vs.  Morrison  ^  Al  I  P^^er't 
Jlep.  (Swp.  C<.  U.  S^  374.  Jbned  ^  Al  Ezors,  ^c.  Vs.  Moor^, 
Admr.  Sfc  5  JUnn.  J(ep.  573.  Gustin  vs«  Brattle^  Kirh.  lUp. 
303,304. 

In  an  action  of  assumpsit  brooght  [pore  that  six  years  after  the 
de^t  accroed,  it  is  not  necessary  to  aver  a  new  promise  <^ithin  the 
six  years ;  but  proof  pf  an  acknowledgment  of  the  debt  Y^ithin  the 
six  years,  is  sufficient  to  repel  a  defence  set  up  under  the  Statute 
of  Lithitations.  So  whcire  the  defendant  offers  to  set  offsi  demand 
against  the  plaintiff,  which  accrued  more  than  six  years  before  the 
bringing  of  the  suit,  it  is  not  necessary  that  the  defendaat,  in  the 
notice  annexed  to  bis  plea,^  should  state  a  promise  to  pay  withih 
the  six  years ;  nor  is  it  any  objection  that  the  demand  offered  to 
be  set  off  was  not  originally  due  to  the  defendant,  but  had  been 
assigned  to  him,  the  assigqment  being  before  the  commenceid^t 
of  the  suit.     Martin  vs.  Williams,  Exor.  fyc.  17  Jchns.  Rep,  S30. 

Where  the  defendants,  in  their  answer  accompanying  tbe  pteai 
admitted  that  they  had  not  been  cabled  upon  to  pay  to  the  complahi- 
ants,  their  demand,  faring  six  years  pf ior  to  the  suit ;  and  that  io 
avoid  litigation,  they  had,  through  their  counsel,  offered  to  pay  to 
the  complainants,  their  demand  withcfdt  interest ;  but  at  the  s^lue 
time,  insisted  that  they  were  discharged,  by  length  of  time,  frbm 
all  liability,  and  expressly  reserving  their  right  to  avail  themsefV'es 
of  the  Statute  of  Limitations,  in  case  the  offer  was  tefused :  HeUs 
that  this  was  such  an  acknowledgment  and  admission  of  the  debt, 
as  defeated  the  operation  of  the  Statute.  Murrayt  vs.  Cosier  jrJH. 
(in  Error.)  20  Johns.  Rep.  57i5.  *  Fide  Murrays  vs.  C6stet  if  M 
(/n  Error,)  4  Cowen*s^Rep.  617. 

An  acknowledgment  of  a  debt  barred  by  the  Statute  of  Liniflta- 
tions  as  a  subsbting  debt,  takes  the  case  out  of  the  Statute.  Thi6 
pripcipie  is  applicable  to  the  Statute  [of  Cannecticuty]  limiMug  <the 
recovery  of  book^debt?,  notwithstanding  the  phraseology  bf  the  Sta- 
tute.    Lord  ^  At.  Exors.  ifC.  vs.  Shaler,  3  Conn.  Step.  139. 

33 


ou«  9«]  Whai  restores  tiiM  Rhmedp 

iniffieieiit  to  orairte  such  a  priQ(mifle,(a)[2}  ni,  ^l.  wi  nea^ 

(a)  Gowf.  548. 

The  rale  that  mutual  accouiits  are  not  within  the  Statute  of 
Limitations;  and  that  the  jury  are  to  deterixiine  \vbetbef  there  is 
sufficient  evidence  of  an  acknowledgment  to  take  the  case  out 
of  the  Statute,  is  equally  applicable  to  accounts  set  off  by  the  de- 
fendants, as  to  those  on  which  the  plaintiff  brings  his  action.  Smith 
vs.  Ibi^casthy  2  HalsU  Sep,  357. 

In  the  case  of  The  Administrators  of  Coikings  vs.  the  Surviving 
Partn£rof  Thackston  Sf  Co,  (Cam.  ^,  Jiorw,  Rep.  93.  95.)  the  Court 
aaid ;  "  The  plaintiffs  and  the  defendants  haying  agreed  to  refer  the 
*^  matters  in  dispute  between  them  to  arbitrators,  takes  the  case 
''out  of  the  Statute  of  Limitations,  and  the  present  suit  having 
''been  brought  within  three  years  after  the  reference  bad  beenea- 
''tered  into  and  made  a  rule  of  court,  the  present  plaintiffs  are  en* 
"titled  to  recover  in  this  suit."  • 

**  It  is  most  unquestionably  established  thai  an  acknowledgment 
'^  of  the  debt,  an  offer  to  come  to  a  settlement,  or  to  refer  to  arbt- 
"  trators,  will  take  the  claim  out  of  the  Act  of  Limitations.  Barney 
vs.  Smith,  (On  appeal.)  4  Harr.  Sc' Johns,  Rep,  496.  (per  Johnson,  J.} 

But  it  the  case  Chapman  vs.  Dixon,  (i  Harr  ^  Johns.  Rep,  527. 
531.)  Dorset,  J.  who  delivered  the  Opinion  of  the  Court^  said ;  "  t 
<«  do  not  mean  to  decide  the .  question  how  far  an  agreement  be* 
*'  tween  the  plaintiff  and  defendant,  to  refer  the  matter  in  dispute 
**  to  arbitration,  would  operate  to  take  a  case  out  of  the  Act  of 
''Limitations." 

Upon  a  promissory  note  being  presented  to  the  maker  he  said, 
*'  It  was  at  the  desire  of  my,  mother  I  gaVe  it ;  I  will  not  pay  it; 
"  Rouer  ought  to  pay  it ;  I  will  speak  to  him  about  it."  Held,  a 
anfficient  acknowledgment  to  prevent  the  operation  of  the  Statute. 
Cohhamf  assignee^  ^c,  vs.  Mosely^'^  Hayw.  jRep.  6.^ 

In  an  action  of  detinue  for  certain  slaves,  it  was  Held^  that  the 
plaintiff  might  adduce  evidence  of  parol  acknowledgments,  by  the 
defendant,  or  by  the  person  under  whom  the  defendant  claims,  that 
the  property  belonged  to  the  plaintiff;  for  the  purpose  of  rebut- 
tii^  an  alleged  adverse  possession.  Smith  8f  Ux,  vs.  TemtWs 
Admr,  4  Munf.  Rep.  191. 

[2]  But  now  by  an  act  of  the  British  parliament,  entitled  an 
act  *^  for  rendering  a  written  memorandum  necessary  totheva- 


Whai  restores  ihs  Rm^.  [CH.  9. 

to  aoc€iiQl^  but  BOtfaing  is  doe  to  you*"     Aiid,(«)  though 

(a)  Bur.  1099. 


*^  HdJty.  of  *eeilaiD  promitea  and  ongi^aaieotfl^"  ptsied  9th  Maj^ 
18S$,  and  which  Cook  effect  from  the  lei  of  January,  1829,  the 
whole doctrine^of  the finf^iah  Coert^aBtothe  effect  q£ parol ac* 
koowledgiBentSf  in  reTiFiog  a  demand  barred  by  the  Statute  of 
LimitatMNttk  ia  overlnmed ;  aod  the  Fariooa  decisiona  of  those 
Oourta,  epon  ttat  edfajeot.  ara  no  hmger  anthorityy  in  Great  Bri- 
tahi.  (Vide  an  ahatraet  of  this  act,  at  the  end  of  note  [1]  pegs 
191.)  ^  •    .        .- 


'!• 


In  an  aotioo  of  Mimpaii  against  an  adminiBtratriZt  she  pleaded 
the  ee^  of  Linutatioes ;  and  to  avoid  the  bar,  the  i^intiff  prored^ 
that  immediately  preceding  the  iostitation  of  the  suit,  he  presented 
his  aecoODtie  the  deAodant^  i?ho  aaid  she  did  not  wish  to  see  it  \ 
that  ahe  wooM  pay  aJI  just  ekahiis  against  the  estate  of  the  i9r 
ceased,  as  soon  aashe  obtained  aranejr.  and  that  she  would  put  the 
money  into  the  hands  oC-the  Orphen^e  Coort,  to  haFO  the  same 
a^pisted.  and  that  if  the  plaintiff  w^«ld  pass  hie- aecoiint  with  the 
Orphan's  Court  she  would  pay  9:  Heldj  that  these  declaratione 
of  the  administratrix  wese  anfficient  to  prevent  the  opwation  of  the 
Aet  of  Limitations ;  notwithstanding  the  plahit&ff  had  not  complied 
with  the  condition  of  the  promise,  ^y  proc;oring  his  account  to  be 
paesed  by  the  Orphan's  Court. '  By  announeing  her  determination 
to  pay  att  just  claims^  she  waived  all  benefit  of  the  Statule,  and 
her  subsequent  promise  to  pay  the  aceuunt,  if  the  Orphan's  Court 
would  pass  kf  demonatrated  her  willingness  to  pay  the  claiei,  if  it 
was  found  to  be  correct.  Chapman  vs.  Dixon's  admimo  iratrix, 
4  Ear.  ^  Johno.  Utp.  587. 

In  the  c^^eef  JV<i»«Aer,£eer«^^..v&  ifikUortf.  (13  Jokno.  SUp, 
510,  61£.)  which  was  an  action  to  tacover  the  amount  of  an  order 
that  had  been  drawn  by  th^  defendant,  but  which  the  drawee  had 
refused  to  pay,  thedeitamdaat  pleaded  the  Statute  of  Limitations ;  a 
verdict  was  found  fpr  the  plaintiff,  and  on  a  aiotion  for  a  new  trial, 
the  SvpRnMB.CofrRT  said;  (after  diseuesing  some  ether  questions 
raised  on  the  argument^)  ^'  The  plaintiff  is,  therefore,  entitled  to 
'< recover,  un)ess  barred  l^4he.  Statute  of  Limilattons;.and,in 
«( the  opinion  of  the  Court,  the  evidence  is  suffitient  to  take  the 
^  case  out  of  the  Statute^  In  the  conversation  stated  to  have 
*'  t|ken  place  'between  the  defendant  and  Brown,  it  was  not 
**  intimated  by  the  defendant  ttiat  be  intended  to  avail  himself  of 
*^  the  Statute,  but  the  only  question  in  bis  mind  seemed  to 
*'  be.  Whether  the  order  had  not  been  paid ;  and  he  promised  to 
^*  examine  his  papers,  and  if  he  found  he  had  paid  the  order,  he 
'^  was*  to  write  to  the  witness ;  but,*  as  the  witness  testified,  he  m^ver 


(31b  fl.]  What  restores  iiui  /iemed^ 

the  aeknoiflftdgmeDt  be  iBade  bfler  the  .0oUon.broiigbi»  it.  has 
been  held  sufficient.  [3] 

.  •  — —  -  -  

"has  written.  This  was  sufficient  to  raise  an  implied  promise  tb 
«*  pay  the  maney,  nalees,  on  axamiaatiaD,  it  ahaoid  be  fooad  that 
<'  the  order  bad  bean  paid,  and  tbere  is  no  evidence  whatever  of 
<'  anj  paymeat  The  tMAtrnfof  a  new  inal  maaty  aoootdiagiy, 
<^ be  denied."  .   i.     .  ,•   . 

Id  tiiecaae  of  IMaaa ^priUn  va. D'Coai^.  (1  Jokiu.  lUp.  36.) 
StaVCER)  ^'  deUveinmg  the  €pmi0H  af  ike  Cei^trt  said ;  "  The 
'*  stating  of  an  account  is  regarded  as  a  consideration  for  (he 
"  promise ;  and  it  is  in  the  natnve  of  a  new  promise."  d&  Vide 
BmM^  Admr.  if€.  ts.  Ludhwe^  6  JMm.  ite.  S67^  TAe  fVesi- 
llml,  4*c.  of  tk^  Vnicn  Bank  wm.  Knajpp,  3  Picker.  Jfep.  110. 

« 

In  the  case  of  Jateaaa,  Admr*  Sfc.  vs.  Bemrddite^  *{IS  Jk^hne, 
Jbrp.  4.)  The  toawr  tmi^  '^  Wbother  the  aew  promise  revivaa 
^^tfiepld.debt,  or  can  be  enfinread  as  a  new  pfomose^  apon  a  valid 
*^  eaoslderation,  i»  immaterial  la  be  discussed  hare.  On  a  mvkiw 
«'  «f  dl  the  eases,  {Banforik  y.  Cuiver^  11  Jajlaa.  A».  14S.) 
**  we  were  ef  opinion,  that  the  a<Anow]edgmttot  of  the  exeeatjoa 
«*  of  the  notes.*  with  an ,  express  dectaratiaa  thatthepartjr  meant 
» to  aivati  himself  of  the  Statute  of  LioMlatieaSt  waa  aet  evidelMie 
^of  a  new  pnimia»to  pay ;  bnt/  we  did  not  intimate,  thilt  aa  ae* 
» itoowledgmeat  of  the  debt  w^nld  'not  have  bec^  siiffieieRt,  mi- 
^  aecMttl^ahied  with  a  protestatieo  against  paying  it ;  indeeiy 
*^  there  is  a  enrfant  of  authorities,  that  ah  ^xknoffMgmtut  of 
^<  the -debt,  is  evidence  sofficieat  for  the.  jory  to .  presome  a  new 
*<pfemise.*'  ' 

■ 

To  take  a  demand  out  of  the  Statute  of  Lifaiitatipns,  direct  and 
pipsitive  proof  ef  an  acknowftsdgmeat  or  aew  ^promise  in  any  set 
jann  of  words,  is  not  re(|aired  ;  but  they  mby  be  inferred  Atim 
fhels  without  any'  words.  A  general  iacknowle<i^gmeBt  of  being 
ftodeibted  to  the  plawitiff  is  safieieat  primn  futh,  to  take  tlie  de- 
aMod  in  suit  out  of  the -Statute  ;  and  the  unw^liesiMi  the  defendant 
to  prove  that  he  had  reference  to  a  di^rent  demaad.  An  ac- 
iNiowMgment  made  to  a  ^itvatigar,  in  the  abeeace  of  the  pUdntifft 
will  take  a  demaad  but  of  the  Statute  WkUney  vs.  Bigtlow^  4 
tickler  lUp.  1  TO. 


[S]  The  acknewledrment,  or  promise  to  |yay,  though  made  aAer 
t^p  commencement  of  the  suit,  is  sufficient  to  talie  the  caae  out  of 
t1|e  Statute  of  Limitations.  Danfarth  vg.  Culver,  1 1  Johns.  Rsp. 
l*0t 


fVh0  restmes  the  I^em^dy.  [en.  d< 

HiW9f^fiM9^M\mPfiu9^mikeQ9Mc(  Oa^  [*i911 
V.  Brfidikaw  and  CpgMff^(a)  that  an  acknowIedgiDeDt 


pleftof  H(h^  Ih9  pliMiff  replied  tbe  Statute  of  Limited 
tiem ;  t^  i»tmdm9/i  inpiiofted  bis  plea  by  proof  of  an  aokaovr* 
MgmMifnMi  tbe  plekHiffwitbm  five  jreare,  aod-e  proaiiee  fluit  it 
sIimM  #»  io  disdiarge  of  Ibe  interest  doe  to  tbe  plaintiff;  bet 
tbe  witoess  oeeJd  noC  pre^e  tbe  aoioBttt  of  tbe  aceounk,  nor  the 
ileew  ackwHfledgwd ;  MM,  tbnt  tbis  acknewledgasent  takes  out 
of  tbt  Stetilte  of  Linatatiooa,  so  nuch  as  defendant  <a&  shew 
tbe  pleilBiiff  nived  biw  ne^  mtee^ding  tbe  iuiertst    Ghay  vt. 

A  general  ackooirledgment  of  a  siAsistii^  indebtedness,  witl^- 
cnt  specifjing  the  amonnt  of  the  debt  or  balance  dne,  is  sufficient 
te  like  a  0M«  ent  Af  the  BtatHte  ef  Limitatbos.  Lord  ^  Al 
Ea^of^.ft^  vs.  H4$^wfpt  Et*0r,  ^.  3  C&mn.  fUp.  370. 

*  ■  •   • 

S^oil  MTM  bFQpgbt  on  a  pranisflory  note  dated  in  1 776,  pa jakie 
^m  4eqAa94  i  tbo  plaintiff  preved  that  in  1791 ,  he  made  a  detnnd  c^ 
^he  m^my^  whea  the  d#leiidaait  admitted  that  he  had  had  it,  hot 
eijd  thfit  WUU  [thf  fjUrinHf]  a»  paymaster  of  the  regiment  to 
nbkh  dfifendeot  bekMage4»  INid  received  4iis  pay,  end  retahmd  it 
to  the  amount  of  the  note.  Per  Curiam,  '*  This  is  a  sufficient 
**  acknowledgment  to  take  the  case  out  of  the  Statute  of  Limita- 
'*  tioitfi"     mUU  y9.  P^iUrs  \  Cwe'$  Mej^  %M. 

The  defend«int  wheo  the  writ  wa^  served  upon  hinh  seid,  **  I 
*'  wiM  write  M>  Mr,  WaUs  to  attend  to  tbe  hu«i|ie«s ;  Moodie  did 
4«  npt  do  the  btiwess  accaraiely."    £bW,  tbii  wm  silch  an  ae^ . 
kopwledgniex^  as  took  t)^e  ^^e  out  of  the  Statute  ef  LiaMtationa  ' 
Miles  vs.  Moodity  3  Serg.  Sf  R  Rep.  211. 

.  Ao  aoknowle49PeDt  gf  a  debt,  theagb  accea»peniM  by  an  nlle- 
aitioD  X\^  it  was  barred  by  the  Statute  of  Limitations,  which  the 
dei^ant  ^'  desired  to  he  undergiQ^d  a»  Me4idui^»"  was  BM 
sufficient  tp  take  it  out  of  the  Statute.  Caiimm  vs.  jDuamn,  1 
Om's  Hii^  176.  &  Yxde  She^pj^rd  ^  Al  vs.  Murdack^g  £a> 
ecutor^  ^liurpk.  JRep.  2^l. 

If  tba  defendant  eckqowledge  tbe  principal  debt,  but  dififUfte 
the  interest,  it  tak^s^the  debt  out  of  the  Statute  of  IfimUations. 
Hemooad  vs.  CheeAcman^  3  8erg.  if  A  JUp.  50Q. 

But  only  as  to  tbe  principal ;  not  tbe  interest.  CoUyer  vs. 
WiUcoci  if  Al.  Ex^ors.  4  Bingh.  Rep,  315. 
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by  the  defendant  to  tbe  clerk  of  the  plamdff's  attorney,  "on 


The  defendaDt's  intestate  wrote  a  letter  to  one  of  the  pUiintiff 'a 
administrators,  stating  that  he  had  received  a  copy  of  the  plain- 
tfff's  intestate's  account  against  him,  md  also  that  he  had  asade 
out  from  his  own  books,  his  own  accoont  against  him,  but  had  lost 
them ;  and  reqnested  another  copy  of  the  aceomit  to  be  tnade  out 
and  sent  to  him ;  and  that  as  soon  as  be  received  bis  books  which 
he  expected  soon,  be  wdnld  have  hw.  own  accoont  tamde  out 
again ;  and  concloded  by  saying,  '*  I  will  write  to  3P00  again  some 
*'time  hence,  and  inform  yon  i^n  I  wiH  again  retam  to  tbe  city, 
**  to  put  a  close  to  this  affnir  in  tbe  best  manner  I  can/'  Heldf 
that  the  jury  onght  to  be  directed  that  it  was  sufficient  to  atiCho* 
rtze  them  to  presume  a  new  promise  within  six  years,  unleBS  they 
were  satisfied  that  it  bad  no  reference  to  the  affiiirs  on  whieh  th^ 
suit  was  founded.  PaUon^t  A^^s.  vs.  A»h  ^  Al  Survivors,  ^e. 
^  Admrs.  ^c.    7  Serg,  ^  R  Rep,  1 16. 


In  the  case  oi  Ferguson  vs.  J^^,  (1  Hayw,  Aw.  239.)  mhidfik 
was  an  action  on  the  case  for  vages  doe  the  phriotiff  as  master  of  a 
vessel,  he  relied  to  take  the  ease  out  of  the  Statute  of  Limttations, 
upon  letters  written  to  him  by  the  defendant  within  three  years, 
stating  '*he  would  rather  come  to  a  settlement^  ahhough  heahouM 
^*  allow  the  amount  iosisted'on  by  the  plaintiff,  than  wait  theovent 
**of  a  Ifiw  suit,"  end  the  Court  said^  '*  As  to  the  act  of  Limita* 
^^tiooa,  the  words  used  in  these  letters -wiH  take  the  case  out 
**ofit" 

A  demand  was  made  upon  l|^e  defendant  for  payment  of  the 
amount  of  some  certificates,  which  he  had  received  of  tbe  i^ain- 
tiff  soon  after  the  war ;  he  answered,  '*  f  have  credited  him  in  my 
**  account  with  the  vahie  of  the  certificates,  if  he  will  meet  me 
*^at  Newbern  I  will  settle  with  him."  Heid^  sufficient  acknow- 
ledgment to  avoid^the  Statute  of  Limitatyins.  Toomer  vs.  Long, 
^Hayw.Rep,  18. 

In  an  action  on  a  bond,  it  was  -proved* that  within  15  or  B  years 
the  defendant  had  said,  that  **•  the  bond  was  given  for  lands  he 
**  had  in  his  possession,  but  that  the  obligee  had  not  made  him  a 
"  title,  and  he  would  not  pa^"  Held^  sufficient  acknowledgment 
to  repel  the  presumption  of  payment  arising  from  lapse  of  time. 
8heppard,  En^ors,  vs.  Cooks  Ex^ors.  2  Hayw.  Rep.  241. 


In  the  case  of  Chtstin  vs.  Brattle,  (Kirb.  JRep.  399.)  the 
Statute  of  Limitations  of  Connecticut  was  pleaded  m  bar,  which 
oHoets — *<  That  no  suit  shall  be  maintained  on  any  bond,  but  within 
*^*  seventeen  years  after  an  action  on  the  same  shall  accrue." 
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wt9^  of  tile  afroflt,  Ibat  Ae  pWiitiff  luid  pM  mo- 


JEbU,  that  ao  acknowledg^Hieot  of  the  debt  does  .not  revive  the 
aclKNit  and  thereby  save  a  bond  out  of  the  Statute.  (September 
T«fm. 1787.) 

Bttt  ,kk  the  case  of  6ate«  vs.  BraUk^  Admr.  of  Bratdej  (In 
ErrpTf  1  Boot's  B^.  167.)  where  the  plaintiff  In  Errors  had 
tofethiar  with  .one  6fMlm  oj^ecnted  a  bond  to  the  intestate,  which 
beoRBie  dne  more  than  t.wentj-si&  years  before  suit  brought ;  but 
Gusdn  bad  within  tweoty-two  years  paid  the  interest  on  the  bond, 
and«  also  endorsed  on  the  bond  a  statement  of  the  amount  at  that 
tube  due  thereon  ;  and  the  plaintiff  within  thirteen  years  there- 
after, vis.  on  the  i2th  April,  »7Z6,  went  from  Boston  over  sea  to 
Halifax,  and  there  resided  until  the  20th  of  October  foUowing,  when 
he  died^  and  there  was  im>  administration  taken  on  his  estate,  or  any 
person  ^pable  of  bringing  a  suit  on  said  bond,  until  the  9th 
October,  1784,  when  the  plaintiff  took  administration  on  the  intes- 
tate's estate,,  and  brpught  said  suit  within  four  years  thereafter ; 
ii  was  AeU,  that  the  plaintiff  was  entitled  to  recover  notwithstand- 
ing the  plea  of  the  Statute  of  Limitations.    (J)Sarch  Tens,  1790.) 

The  Aaof  1792  \of.nrgUia,IUo,p)de,Vol  \,p.  Ul.Seci,  66.] 
which  makes  it  the  duty  of  the  Court  ^'  in  an  action  upon  an  open 
aoGOunt  against  an  executor  or  administrator,  to  cause  to  be  ex- 
panged  from  such  account  all  items  'appearing  to  have  been  due 
five  years  before  the  death  of  the  testator  or  intestate,''  applies 
,to  open  accounts  existing  before  the  1st  day  of  Ocio&er,  1793, 
when  it  took  effect.  (See  Rev.  Code^  Vol.  1.  p.  293.  c.  160.)  But  it 
refcitee  only  to  open  accounts^  and  does  not  extend  ^o  settlements  or 
asemmptums ;  therefore,  the  plaintiff,  to  take  hb  case  out  of  the 
Act,  may  give  in  evidence  an  asmmpsit  of  the  testator  or  intestate, 
Within  five  ye^rs,  to  pay  a  stated  balance.  BronkeU  Admre,  vs. 
fifte//y,  4  Hen.  4*  Munf.  Bfip.  266. 

A  person  borrowed  a  sum  of  money  in  the  year  1807.  In  the' 
year  1816,  he  stated,  bf  parol,  to  the  attorney  of  the  party  enti- 
tled to  it,  that  he  had  made  provision  by  his  will,  and  had  directed 
hie  executors  to  pay  it  at  his  death.  He  died  in  the  year  1826, 
without  having  made  any  such  provision.  Held^  in  an  action  against 
the  executor,  that  the  promise  was  good,  and  the  money  re- 
coverable ;  that  neither  the  i)ta1ute  of  Frauds,  nor  the  Statute  of 
Limitations  applied  to  the  case ;  and  that  a  moral  obligation  to  pay 
was  a  sufficient  consideration  for  the  promise^  Welis  vs.  Horton, 
Exar.  Ij^c,  2  Carr.  *•  P.  Rep.  383. 

A.  by  means  of  a  misrepresentation,  received  of  B.  and  several 
other  persons,  his,  (A.'s)  tenants,  various  sums  of  money,  to  which 


CB^  9.]  WkM  feMre$  the  Rmmdif. 

tM  fisr  faim  twelt^or  tUt^een  yean  Mm,  t 


Ike  wzs  ti6t  efititkfd.  B.  apptieil  to  Imh  to  Imire  iSbe  HKMMy  irtiidi 
he  had  00  paid  retoriied,  saykig  that  be  and  tbe  other  teiMmtH  had 
heeiv  induced  to  pay  more  thaD  was  doe.  A.  replied,  that  i^  lhe#e 
were  any  mistake  it  should  be  rectified :  Held,  that  this  ohviatod 
the  Statute  of  Limitations  as  t<»  payioeiits  te«de  by  tite  eAer 
tenantaas  well  as  by  B.-«-FlaiDtiff,  as  Adteinntratrix  ^  oAeef  tiie 
other  temmts,  after  the  death  of  her  ittteatale,  made  Me  MfiH 
wrongful  payaaeet  as  before  mentiocied  out  of  the  assets :  Hdd,  Mt 
she  might  recover  it  hn  her  represeotatire  ehvraeter.  Cttffit,  Adnat, 
^.  vs.  HaaghdmyZBafHem^^Creit,  Ap.  H9. 

If  a  party,  whetf  he  is  arrested^  say,  *'  1  shaff  go  ioti^  Mdrheya 
aad  pay  the  debt,  amd  settle  it/'  .sueh  statemeiit  is  atiffieleet  t6 
take  the  case  out  of  the  Statute  "of  Lii&i^ieiis.  iMggh  Mm. 
vs.  JV«»jiAaff4, 1  Cai^r.  <•  FH  Rep.  eSt.  . 

In  an  action  on  a  promissory  note,  the  delbndaet  ha^rhig  pleaJaid 
the  StGrtute  of  Ltmkatiofis,  the  plahitiff  gave  ittevideiiee,a9  ptfoef 
of  an  aektiowledgmeot  within  six  years,  the  Iblhmk^  Mter  frein 
the  defendant  to  the  plaintiff:  "  Business  calls  me  to  Liverpool. 
Should  I  be  Yortuoste  in  my  adventures,*  you  may  depeM  upon 
seeing  me  in  BtiHol ;  otherwise,!  must  arrange  matlers  with  ymi  as 
ckcdttistafices  will  permit."  The  defendant  did  aot  8he#  Chitt 
there  were  any  other  mattera  besides  the  protMs^ory  eele  te 
which  the  letter  could  refer :  Held,  that  it  was^properfy  left  to  the 
jury  to  decide  whether  this  letter  referred  to  the  matter  6i  th€k 
promisdory  note,  and  was  a  sufficient  acknowledgtfbent  to  take'fhe 
<iB8e  out  of  the  Statute.  FroH  vs.  Beng&ugh,  f  Bir^k,  Rep,  f66.  S&d 
«ide,  Ijttnner  vs.  Smart,  S  Bamew,  |-  Cres^.  Rep.  6^.  (€^d,  p6H^ 
page  191.  n.  ft}.) 

In  the  case  of  College  vs.  Som,  {5  Bingh.  Rep,  U9:)  the 
following  letter  from  the  defendant  to  plaintiff's  attorney  wasgtven^^ 
in  evidence  by  the  plaintiff  in  auswer  to  a  plea  of  the  Statute  of 
Lientations  :— **  I  have  received  yout's  respectieg  Mr.  ^emds 
*^  C&ffedge^8  demand  ;  it  is  not  a  just  one.  I  am  ready  fe  settle 
**  tile  account  wheiaever  Mr.  T.  C  thinks  proper  to  meet  on  the 
'*  business.  I  am  not  in  his  debt  90f.  nor  any  thing  like  that  Mor^. 
<^  shaft  be  happy  to  settle  the  differeftee,  by  his  meeting  Me  in  L^n-^ 
*^donj  or  at  my  house.'*  Held,  that  the  judge  was  justified  itt  di« 
*•  rectiag  ihe  jury,  -*  that  after  this  letter  the  Statute  of  I^itu- 
"  fSdea  was  out  of  the  ^fueaition." 

> 

Plea  of  the  Statute  of  Limitations  to  a  biU  of  discovery,  over- 
ruled ;  upon  letters  from  the  defenduuC  to  the  plaittfiff,  a^sSganig 
reasons  ibr  de'clieing  to  pay,  aod  reeomflaett^dg  the  pkmfiff  tb 
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cilice  bMNne  a  baalcrupt)  by  whidi  he  wm  Umimifg^  w  tnA 


^^ 


brii^^tBactioD';  wkioh  were  consididred  as  amountiog  to  an  ac- 
koowiedgmeot  of  the  itebt  ftufficient  to  take  the  case  out  of  the 
Statote^opoD  the  autkoriHes,  though  against  primipie.  Ba^t 
T8.  aibhuid.  Id  Ve$.  Rep.  185. 

The  case  oflhwthwaite  vs.  Tibbuij  (5  Mauh  ^  8eL  75.)  was 
an  action  of  assampsit,  to  which  the  Statute  of  Limitations  was 
pleaded.  The  plaintiff  served  as  mate  on  a  voyage  to  and  from 
JbMfta  in  1800,  and  the  demand  was  for  wages  for  that  service, 
which  took  place  daring  the  JttM^an  embargo.  The  witoeas  who 
proved  the  making  a  demand  of  payment  on  the  defendant,  proved 
also  that  the  defendant  answered  to  snch  demand,  '*  /  wiU  tuH 
*'pap$  tkert  are  none  paid,  and  Ida  not  mean  to  pay  unhea 
aiUgedt  you  may  go  and  try."  This  was  held  sufficient  to  tak« 
the  caso  out  of  the  Statute  of  Limitations.  Sed  Vide  Tanner 
▼i.  Smart,  6  Barnew.  ^  Cress,  fiep.  603.  {Cited, post, page  191. 
11.  [1.]-) 

In  assiiiiq>»t  agaia^t  the  defendant  as  acceptor  of  a  bill  of  Ex' 
ehange,  and  up^n  an  account  stated,  evidence  that  the  defen^jUutf 
acknowledged  his  acceptance,  and  that  he  had  been  liable,  but  said 
that  he  was  not  Hable  then  because  it  was  out  of  date,  and  that 
he  could  not  pay  it»  it  was  not  in  his  power  to  pay  it»  was  held 
auffieient  to  take  the  case  out  oft  he  Statute,  upon  a  plea  of  Actio 
non  accretfit  infra  sex  annos.  Leaper  vs.  Tatton,  l6,EiaBt  Rep/ 
420.  8ed  vide  Tanner  vs.  Smart,  6  Bamew*  ^  Cress.  2iq»« 
603.     Contra,  {cited,post, page^  191.  n.  [1.] — )  , 

In  the  case  of  Peters  vs.  Brown  (4  Esp.  Rep.  [NL  Bri.^  46,) 
the  plaintiff  to  prove  au  acknowledgment  of  the  debt  by  the  de- 
ftiidant,  within  six  years,  called  a  witness,  to  whom  the  defendant 
was  akaJndebted,  and  who  having  called  on  him  for  money,  the 
defendant  said,^'^  1  suppose  you  want  money.;  but  I  can't  pay  you ; 
**  I  must  pay  Mr.  Peters  (thej>lAintiff )  first,  and  then  111  pay  you." 
Hetd^  a  sufficient  acknowledgment,  to  take  the  case  out  cf  the 
statute,  notwithstanding  it  was  not  made  to  the  party  himsetf! 


If  a  defendant  admits  a  debt  which  would  othermse  be  barred 
by  the  Statute  of  Limitations,  bpt  claims  to  be  discharged  by  a 
wriUen  instrument,  but  which  being  referred  to,  does  not  amount 
to  a  legal  discharge,  he  shall  be  bound  by  the  admission,  and  the 
case  be  thereby  taken  out  of  the  Statute  of  Limitations.  Port" 
ington  vs.  Butcher,  6  Esp.  Rep.  S6.  - 

In  assumpsit  for  work  and  labour^  the  Act  of  Limitations  was 
pleaded.    Held  that  evidence  of  aa  acknowledgment  by  the  de« 
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as  bjr  IsTf)  from  the  length  (tf  tone  irinee  the  dd>t  hid  aocnMd. 


feadsnt  that  ihe  Plaintiff  had  perforofted  werk  for  hni,  hot  tiMt 
fcd  bad  floi  accooDt  in  bar,  aad  when  a  person  who  waa  then  ap  dw 
bay  shocild  tdiaae  to  tewn<he  w^uhl  have  the  businesa  settled,  vras 
sufficient  to  defeat  the  operatioo  of  the  Act  of  Limitalioaft  JPee 
T8.  Conway^s  Adn^r.  2  Har,  Sf  Johns,  Rep.  307. 

In  an  action  against  a  husband  ibr  goods  supplied  to  his  wife  for 
heir  aceommodation  while  he  occasionally  visited  her^  a  letter  writ- 
ten by  the  wife  acknowledging  the  debt  wtthiii  six  years,  is  ailmis- 
•iUe  eviilence  to  take  the  case  out  t>f  the  Statute  of  LimitatioBe. 
Oreg&ry  vs.  Parker,  1  Ctxmp,  Ni.  Pri,  Bep,  394. 

■ 

In  an  action  against  A.,  oil  the  jeint  and  several  pfsomiasory 
note  of  himself  and  B.,  it  is  enough,  to  give  in  evidence,  to  take 
the  case  out  of  the  Statute  of  Limitations,  a  letter  written  by  A. 
toB.,  within  the  six  years,  desiring  him  to  settle  the  plaintifs  mo* 
Oey.     HaUiday  vs.  Ward,  3  Camph.  NL  Pri.  Rep.  32. 

These  words,  '^  After  payment  of  all  my  just  debts,  then  I  give," 
4&C  HM  sufficient  to  take  a  debt  out  of  the  Statute  of  Limita* 
tJons.     Anenymeus,  I  Hayw,  Rep»  243. 

lb  the  case  of  LansdaWs  Ex*t.  vs.  C^equiere^  \^0n  Appeal,  4 
^^ar.fJtfhns.  Jtepl  267, 259,)  the  will  mentioned  in  the  compiain^ 
*  ant's  biH,  begaUi  **  When  all  my  just  debts  and  iuneral  expenaea 
**are  paid,  I  devise  and  bequeath  as  follow,"  &e.  and  then  pro- 
ceeded to  dispose  of  the  testator's  estate.  The  biU  which  w«a 
against  the  Executrix,  and  heirs,  and  ropresentatives  of  T.  Lans" 
dale,  and  some  others,  alleged  that  W.  M.  Lansdah  was  the 
agent  of  the  Bxecutrix  in  settling  the  estate  of  the  testator,  mid 
that  he,  W.  JIf.  Z#.,  frequently  and  fully,  within  two  years  before 
•tile  filing  of  the  bill,  admitted  the  claim,  and  y^omised. adjustment 
and  settlement,  and  gave  an  order  on  B.  and  C.  for  a  part  of  it. 
Same  of  the  defendants  appeared  and  answered  the  bJL  They 
did  net  deny  or  confess  the  allegations  in  the  bill,  but  professed 
Ignorance,  and  left  the  complabants  to  eistablish  their  case  by 
proof.  The  answer  of  W.  M.  Lansdahs  which  l>y  consent  Was 
nlso  to  be  taken  as  the  answer  of  the  Executrix  and  of  P.  Lans" 
iahy  [another  of  the  representatives  of  the  testator,]  conckuied 
thus :  *'  He  therefore  regies  on  length  of  time  as  a  bar  to  any  relief 
'*  which  the  complainants  might  otherwise  have  had,  and  claima 
''  the  beneit  thereof  at  the  trial."  Against  three  of  the  defend* 
ants  who  did  not  appear,  the  bill  Y/t^s  iik^u  pro  eonf esse.  Tke 
allegations  of  ihe  bill  were  fully  supported  by  the  proof  taken  un- 
der the  commission  in  the  ctuse.  Cue  witness  proved  that  W. 
M*  hemedahy  as-  the  agent  ot  Us  mether,  {the  jBxeeu^rhJ  fte- 
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k  ivas  conteoded,  that  this  evidence  was  not  sufficient  to 
charge  the  defendant;  that  it  was  against  the  sense  and 
spirit  €f  the  statute  that  it  should  be  so ;  that  the  plea  of 
the  statute  of  limitations  itself  admitted  the  esistence  of  the 
debt,  butr  claimed  a  discharge  by  reason  of  the  statute ;  and 
that  it  would  \>e  dfepriv^ing  the  party  of  the  protection  of  the 
statute^  if  the  claim  of  that  protection  should  be  construed  into 
an  admission  of  the  debt,  and  be  sufficient  to  charge  him. 

Lord  Kenyon  said,  he  was  not  now  to  put  a  construction  oa 
the  statute  of  limitations  for  the  first  time.     It  had  been  decided) 


quently  promised  the  witness  as  the  complaiqant'd  coaitsel,  to  set- 
tle the  claim,  aod  that  the  only  difficnlty  was  to  ascertain  the  bal- 
ance dne.,  KiLTT,  Chaiycellor,  in  pronouncing  bis  decree, daid ; 
**  As  to  the  plea  of  Limitations  or  tbe  insisttng  on  it  in  the  adswer, 
**  it  is  to  be  observed,  that  at  law  the  least  acknowledgment  taked 
^'  the  demand  out  of  the  StatOtc  or  Act,  and  by  a  parity  of  reason- 
'*  ing  there  seems  to  be  a  sufficient  acknowledgment  in  the  answer 
^  to  have  that  cffiect.  ^he  trust  created  by  &e  will  is  also  relied 
*'on.  Notwithstanding* tbe  reversal  of  the  decree  in  the  case  of 
"  Blakeway  vs.  The  Earl  of  Stafford,  2  P.  Wms,  273,  the  chan- 
^^cellor  is  of  opinion  that  the  doctrine  recognized  in  Precedents 
**  in  Chancery,  and  other  atithoritios,  a^  to  the  trust  created  by  a 
**  charge  on  the  estate  for  payroeht  6f  debts,  and  there  being 
^*  thereby  taken  out  of  the  Statute  of  Limitations,  is  not  overrolea 
"  or  changed.  That  such  charge  may  be  made  without  exraress 
"  words,  as  in  tbe  case  of  King  vs.  King  ^  Enhis,  3  P.  Wms. 
•'  358,  in  which  the  devise  was  '  that  after  the  testator's  debts 
^*paid,  the  rest  and  residue  of  his  real  and  personal  estate  should 
**  go  to  his  son ;'  and  that  although  the  cases  generally  speak  of 
'*  charges  on  the  real  estate,  a  devise  of  the  personal  estate,  ei- 
'*  ther  express  or  implied,  would  have  the  same  effect ;  and  would 
^*  not  be  merely  void,  as  suggested  in  the  note  in  the  case  of 
'♦  Jones  vs.  Strafford,  3  P.  Wms.  89,  but  would  form  rather  a 
"stronger  ground."  This  cause  was  carried  by  the  defendant  to 
the  Court  op  Appbals  ;  but  tbe  decree  of  the  Chancellor  in  fa- 
vour of  the  complainants,  was  there  affirmed.  Sed  Vide  the  ca- 
ses of  Smith  ys.  Porter  ^  Al  Exors.,  I  Binney^s  Ref.  209. 
RaoseveU  vs.  Marks,  6  Johns,  Ch,  Rev.  266.  296,  296.  Camp- 
belPs  Executors  vs.  Sullivan,  Hardirvs  Rep.  17.  Dewdney  ex 
parf^^  Seaman  ex  parte,  15  Ves.  Rep.  488,  497.  Rofh  ex  parte, 
19  Ves.  Rep.  470.  Walker's  Exors.  vs.  CampheVs  Exor.  Jrc.  ^ 
Al  I  Hawk^s  Rep.  304.  Brown's  Admr.  vs.  GriMffk,  6  Munf. 
Rep.  460.  Burke  vs.  Jonesy  2  Ves.  ^  Beame^s  nep.  276.  280. 
Contra.    (These  cases  are  all  cited  in  note  [1,]  page  19L) 


clr.  9,]  Whca  restores  the  Remedy. 

thftt  an  acknowledgment  of  die  debt  was  sufficient  to  take  the 
case  out  of  the  statute ;  and  he  was  bound  to  hold  it  so. 

And  this  has  been  confirmed  by  a  subsequent  decision  of  the' 
court  of  king^s  bejich,  that  an  acknowledgment  of  the  debt, 
Aough  it  be  accompanied  with  a  declaration  bj  the  defendant 
that  he  did  not  consider  himsdf  as  owing  (be  plaintiff  a 
ftrthing,  it  being  more  than  six  years  since  he  contracted  the 
debt,  is  sufficient  to  take  the  case  out  of  the  statute  of  limita- 
tions.[}] 


[1]  But  where  in  an  action  on  a  promissory  note,  the  defendant 
pleaded  the  Statute  of  Limitations,  and  the  plaintiff  proved  that 
within  a  year  of  the  trial  and  after  the  commencement  of  the  soft, 
the  defendant  on  being  shewn  the  note,  admitted  that  he  had  ex- 
ecuted the  note,  but  ss^id  it  was  oatlawed,  and  that  he 'meant  io 
avail  himself  of  the  Statute  of  Limitations;  this  was  held  not  to 
be  safficient  evidence  of  a  promise  to  pay  within  six  years.  Don** 
forth  rs.  Culver^  11  Johns.  Rep.  146.  Same  Pointy  8tarU<mvn. 
'StanUmy  1  JV«w  Hamp.  Rep.  {R  ^  W,)  42g. 

Contra,  Cac2mu5  vs.  Dumon^  1  Coxe^s  l^Up.  176. 

Where  the  acknowledgment  is  accompanied  with  circumstances 
or  declarations  showing  an  intention  to  insist  on  the  benefit  of  the 
Statute,  no  promise  to  pay  can  bo  implied.  Bangs  vs.  HaU^  2 
Sicker.  Rep.  3g8.  Guier  vs.  Pearce^  2  Browne's  Rep.  36. 

0 

In  the  case  of  LaUfrence  vs.  Hopkins^  (13  Johns.  Rep.  288.) 
the  defendant  declared  that  he  was  not  holden  to  pay  any  thing, 
and  that  the  contract  could  not  be  enforced  at  law,  and  upon  beings 
inf<»ined  that  one  of  his  friends  had  offered  the  plaintiff  a  sum  of 

,  money  (which  had  been  refused,)  for  a  compromise,  said,  *'that. 
*^  he  was  sorry  any  such  offer  had  been  made,  as  he  never  would 
^  pay  one  cent  pn  the  note  as  he  considered  it  an  unjust  debt." 
The  OovaT  said,  "The  evidence  is  not  sufficient  to  take  the  case  out 
"  of  the  Statute  of  Limitations.  It  neither  shows  an  express  or  im- 
^  plied  promise  to  pay  the  debt ;  but,  on  the  contrary,  it  appears 
"  that  the  defendant  uniformly  considered  the  demand  as  unjust 
"  from  the  beginning,  and  that  he  was  under  no  obligation  to  pay 
''  it.  To  infer  a  promise  to  pay,  in  direct  opposition  to  the  defend- 
^  ant's  .denial  of  the  justice  and  fair-ness  of  the  debt,  would  be 

'  "  trifling  with  the  Statute.  The  proposition  to  give  25  dollars  to 
**  settle  the  demand  must  be  laid  out  of  the  .c|ise,  because  thai  was 
^^  a  mere  peace  offering,  and  being  rejected,  it  cannot  prejudice 


What  restores  the  tieinedy.  [cH.  9. 

^Id  an  action  cSa8Sump8U{a)  for  wheat  soid  and  de-   [  *^192  ] 
Levered,  the  defendant  pleaded  the  general  issue,  and 

<a)  4  East,  699. 

A  letterfrom  the  defendant  to  the  plaiMiff  in  which  he  denies^thtt 
he  was  ever  liable  to  the  plaiDtiiTs  demand,  but  states  that  another 
person  is  respoor^ible,  by  whom  he  takes  it  for  granted  payment  has 
not  been  made,  and  of  whom  he  offers  to  fnrnish  the  plaintiff  with 
evidence  to  recover,  will  not  avoid  the  Act  of  Limitations.  Brofwn 
vs.  Campbdl,  1  Ser^.  Sr  R  Rep.  H6.  , 

Where  the  defendant  admifs  that  he  has  received  the  money^ 
which  the  plaintiff  claims,  but  denies  the  validity  of  the  claim, 
sach .  acknowledgment  is  not  evidence  of  a.  new  promise  so  as  to 
take  a  case  out  of  the  Statute  of  Limitations.  Sands  vs.  Gdston, 
15  Johns,  Rep.  511.     Marshall  vs.  DaUtber,  5  CotiTi,  Rep,  486. 

To  take  a  case  ont  of  the  Statute  of  Limitations,  an*  express 
aicknowledgment  of  the  debt,  as  a  debt  due  at  that  time,  or  an  ex- 
press promise  to  pay  it,  most  be  proved  to  have*  been  made  within 
the  time  prescribed  by^he  Statute.  Bell  vs,  Rimlan^s  Admrs, 
Hardin* s  Rep.  301.  ^  vide  Ferguson^  Ux.  vs.  Taylor y  1  Hayw.  Rep, 

Where  the  defendant  says,  that  if  the  plaintiff  has  a  claim  either 
at  law  or  equity,  he  will  compromise  the  business^  or  submit  it  to 
arbitration,  but,  at  the  same  time,  denies  that  be  has  any  claim 
either  at  law  or  equity  ;  this  is  p\)t  sufficient  to  take  the  ca^e  ont  of 
(be  Statute.  Sands  vs.  Gebtony  \B  Johns:  Rep.  In  this  case  (pa^e 
520.)  Spencer,  J.  in  delivering  the  Opinion  of  the  Court,  said,  "  I 
<<  am  bound  by  authority  to  coosidefthe  acknowledgment  of  the  ex- 
<*  istence  cf  a  debt  ^itihin  six  years  before  the  suit  was  brought,  as 
5'  evidence  of  n  promise  to  pay  the  debt..  Bat  I  insist,  that  if,  at 
<*  the  time  of  the  acknowledgment  of  the  existence  of  the  deht^ 
^  sQch  acknowledgment  is  qualified  in  a  wav  to  repel  the  presnmp- 
'*  tion  of  a  promise  to  pay,  then  it  will  not  ne  evidence  of  a  prom- 
"  ise  sufficient  to  revive  the  debt,  and  take  it  out  of  the  Statute. 
*' Jd  consonance  with  this  distinction,  I  take  it,  the  case  of  Dan^ 
i*  forth  vs.  Culver ^  (14  Johns.  Rep,  146.)  and  LatSMrence  v,.H^Um, 
{13  Johns.  Rep,  ZQ8,)  were  decided  in  ibis  court"  ^Videkoose- 
veU  vs.  Mark,  6  Johns,  C%.  Rep.  290,  Same  Point, 

Ad  offer  by  a  defendant  to  compromise  a  suit,  which  is  rejected, 
cannot  be  made  use  of  to  take  the  case  out  of  the  Statute  of  Limi- 
tations. Lawrence  vs.  Hopkins yJ3  Johns,  Rep,  288.  Sf  Fide  Mur^ 
rays  vB.Coister  ^  Al.  {In  Error.)  4  Cowen^s  Rep.  635.  (p«r  Coldew, 
Senator.") 


cH.  9.]  What  restores  the  Remedy 

the  statute  of  limitations.    And  at  the  trial,  the  phiatiff  pnired 


Ad  acknowledgmeot  to  take  a  case  out  of  the  Statute  of  Limi- 
tatioDs  must  be  such  a  one  as  is  consistent  with  a  promise  to  pay. 
Cruier  vs.  Pearc€y  2  Browne^s  Rep.  35.  Read  vs.  JVilkitison,  hnd. 
(Appendix  16.)  Scttll  and  others,  Administrator^,  8fc.  vs.  WaUaee*s 
Executors,  16  Serg.  ^  R.  Rep.  231. 

The  Statute  of  Limitations  is  a  good  plea  in  bar,  in  afCourt  of 
Equity  as  well  as  at  law  ;  pnl^ss  there  "be  something  special  in 
<*the  case,  or  some  new  equity  to  form' an  ex<;eptioD  to  this  gen- 
^'eral  to\e :"  i\nd  where  to  a  3\u(  at  law,  the  defendant  had  plead- 
ed the  Statute,  and  the  plaintiff  ^ed  a  bill  of  discovery,  with  a 
tiew  to  enable  him  to  sl\ow' a  promise '  within  six  years,  it  was 
ffeld,  that  the  defendant  was  not  bound  4o  discover  any  thing  that 
would  destroy  the  effect  of  his  plea  at  law.  I^ansing  vs.  Starr^ 
t  Johns.  Ch.  Rep.  150,  161.     Sf  Vide  Kanes  Vs.  filoodgood  4-  Al 

7  Johns,  Ch.  Rep. ^90. 

• 

In  the  case  of  Tickenor  vs.  Colfax,  (1  South.  Rep.  155,) 
KiRKPATRicK,  Ch,  J.  who.  delivered  the  Upihion  of  the  Court, 
said  ;  "  The  pleading  of  the  Statute  of  Limitations  never  calls  ia 
"  question  the  justness  of  th^  debt  origiBally ;  it  only  raises  the  pre- 
'*  stimption  that  the  same  has  heen  satisfied  or  paid  ;  and  to  this 
"presumption  the  Statute  gives  effect,  by  taking  away  the  party's 
'^  remedy  to  recover.  For  the  defendant,  therefore,  to  say  that 
'*  the  debt  was  just,  biit  that  he  had  paid  it,  was  no  admission  of, 
"  or  assumption  to  pay  an  existing  debt,  but  the  contrary  ;  and 
^'notwithstanding  such  acknowledgment,  he  might  well  pat  him* 
''self  upon  the  Statute  tp  protect  him  from  further  vexation." 

• 

Ad  acknowledgment  of  the  original  justice  of  the  chum  is  not 
sofficient  to  take  the  case  out  of  the  Statute  .  of  Limitaf ions ; 
'^ihe  acknowledgtnent  most  go  to  the  fact  that  it  is  still  due." 
CkmenUon  vs.  WiUiams,  8  Cranch.  Rep.  72,  74.  WttzeU  vs. 
Busaardj  I]  Wheat.  Rep.  314,.  315.  Thonqfson  vs.  PeUr  ^ 
Al  Admrs.  9fc.  12  Wheat  Rep.  567.  B^  vs.  Marriem  ^  M 
1  Feter^s  Rep.  (Sup.  Ct.  U.  S.)  361,  362.  Same  Point,  Bangs 
vs.  HaM,  2  Picker.  Rep.  368.     Baxter,  Admr.  ifc  vs.  PeititMMUi, 

8  Maes.  Rep.  133.  Lord  Sf  Al  Ex'ors.  ^c.  vs.  Shaier,  3  Conm. 
Rep.  1^3.  .  Marshall  vs.  Balliber,  6  Conn.  ^ep.  480,  4B6. 
IHchenor  vs.  Colfax,  1  South.  Rev,  153,  156.  Jones  vs.  Moore, 
SBinu.  Rep.  576.  Cowan  ys.Jaagaurau,  Wallace's  Rep.  66. 
Harrison  vs.  Handly^  1  JBibb^s  Kep.  443,  446w  Qrms^  vs. 
LeUher^  3  Bibb's  Rep.  271.  Bell  vs.  Rowland's  Admrs.  Hard. 
Sep.  301.     Roosevelt  rs.  Marks,  6  Johns.  Rep.  290, 


Ik^t tha dctedaot} on Im^ Af  i^fi^cd)  said.  ^^Ido  not  conttdcr 
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Attd*  tlie  like  rale4iQl48  as  ta  ackoowledgBietits  to  repel  the 
ftewmptioii  of  payment  arisini^  from  lapfle  cf  time  in  cases 
not  wkfain  the  Slatnte.  Boyd.  Ez'or.  ^c.  vs.  Grant  ^  AL  Ej^9r9. 
^e.  13  9erg.  ^  R  B9p.  124v^     ' 

A  mere  indorsement  made  on  a  note  by  the  plaintiff  bimselfy  with- 
ont  the  knowledge  of  the  defendant^  or  proof  of  payment  of  the 
sum  indorsed,  will  not  take  tho  demand  out  of  the  Statute  of 
Limitations.     Wkitney  vs.  Bigelow,  4  Picker,  Rep,  1 10. 

« 

Where  the  maker  of  a  promissory  note  delivered  goods  to  the 
holder  to  be  sold,  and  the  proceeds  appropriated  towards  the 
payment  of  the  note,  ai)d  a  sale  of  some  of  the  goods  was  not 
effected  until  nearly  six  ^ears  after;  it  was  S^lXhaX  if  the 
proceeds  were  endorsed  upon  the  note  within  a  reasonable  time, 
it  would  be  considered,  in  reference  to  the  Statute  of  Limitations, 
as  a  payment  mad^  by  the  rocker's  order.  But  if  the  holder 
without  any  assent  on  the  pa^t  of  the  maker  or  any  notice  to  him^ 
make  the  sale  and  indorseo^ent  after  a  reasonnble  tinile  has  elaps- 
ed,  this  will  not  take  the  note  out  of  the'  Statute.  Porter  vs. 
Bloodi  5  Picker,  Rep.  54.  ' 

In  the  case  of  Fuller  vs.  Hancock j  (1  Roofs  Rep.  238, 
241.)  the  Court  said,  that  **  endorsement  upon  a  bdod  doth  not 
**  save  it  out  of  the  Statute  of  Limitation.'' 

The  3d  section  of  the  Act  of  8  Geo.  lY.  passed  9th  May, 
1828,  **  for  rendering  a  written  memorandum  necessary  to  -the  Va- 
**  lidity  of  certain  promises  and  engagements,"  eniicts,  that,  no 
indorsement  or  memorandum  of  any  payment  written  or  made 
upon  any  promissory  note,  Bill  of  £xchange,  ,or  other  writing,  by 
or  on  behalf  of  the  party  to  whom  such  payment  shaU  be  made, 
shall  be  deemed  sufficient  proof  of  such  paymeut.  so  as  to  take 
the  case  out  of  the  ope^ration  of  ihe  Act  of  Limitations.    > 

• 

An  agreement  of  a  debtor  that  a  settlement  made  by  the 
creditor  and  a  third  person,  should  be  examined  by  either  party, 
will  not  take  a  case  out  of  the  Statute  'of  Limitations.  Ormeby 
vs.  Letcher^  3  BibVs  Rep.  270. 

A  vote  passed  at  a  Town  Meeting  appointing  a  cominiitee 
to  >'  settle  the  dispute"  between  the  town  and  the  plaintiff,  was 
held  not  to  take  ikk  plaintiff's  demand  out  of  the  Statute  of  Limi* 
tatioBs.  F%9ke  vs.  The  Inkahitants  of  Needham^  1 1  Mae^. 
Rep.  452. 


CH.  9.]  Whai  resiares^4he  Rmnedt/. 

nxyself  as  owing  the  pteiotiff  a  fiirtUaig,it  being  iiinrediao.ViX 


A  debt  which  is  barred  by  the  Act  of  LimitetioHs,  is  tioC  reviv- 
ed by  a  clause  in  a  will  ordering  the  testator's  just  debts  to  be 
paid.  Smith  vs.  Porter  4^  Al  Ex^ors,  ^c.  1  Binnetfs  Rej^.  209. 
jSooseveh  vs.  Marks^  6  JokAs.  Ch.  Rip,  26^. 

Contra,  Anontfmous  Caae^  1  Hayw.  Rep,  *243.  - 

4 

Creating  atrast upon  a  personal  Estate  by  will, for  the  payment 
of  debts,  will  not.  revive  a  debt  barred  by  the  Statdte  of  Limita- 
tions. CampheWa  E^ors.  vs.  SuUivan,  Hard.  Rep^  17.  4r  Vide 
Dewdney  exparte^  Seaman  exparte,  15  Vea.  Kep,  488,  497. 
Rjoffey  exparte^  19  Yes.  Rep,  470. 

A  debt  barred  by  the  Statute  of  Limitations  is  not  revived  by 
a  direction  in  th6  debtor's  will,  that  certain  property,  be  sold,  '*  and 
with  the  proceeds  thereof,  after  paying  my  '(e^e6te,  that  they  re- 
deem," &C.  Walker's  Ex'ors.  vs.  Campbell,  E^rs,  ^c,  ^  Ah 
1  Hawks,  Rep.  304. 

A  trust  created  by  vill  for  the  payment  of  debts,  by  a  general ' 
direction  that  all  the  testator's  debts  shall  bb  paid,  extends  only  to 
such  as  he  was  bound  in  conscience,  to  pay  :  therefore  an  undertak- 
ing ^hich  is  merely  )^udum  pactum  is  not  comprehended  and  may 
be  barred  by  the  Act  of  Limitations.  Chandler* s  Executrix  vs. 
HiU  ^  Al  Ex'ors.  ^e.  %  Hen,  Sf  Munf.  Rep.  -124. 

A  provision  in  a  will,  that  the  money  arising  from  the  salo  of 
the  testator's  personal  properly,  of  ter  payment  of  his  just  dehts^ 
sliall  be  applied  to  certain  purposes,  does  not  cl^ate  a  IVust  for  the 
payment  of  the  debts,  nor  take  atiy  debt  out  of  the  operation  of 
the  Actof  Lin\itations.     Broum^s  Admr,  vs.   Ghriffkth,  8  Munf. 
Hep.  460. 

In  the  case  of  Burke  vs.  Jones  (2  Fes.  Sf  Beame's  Rep,  275.  280.) 
The  Vice  Chancellor  {Sir  7%omas  Plumer,)  decided,  that  a  de- 
rise  in  trust  for  payment  of  debts  does  not  revive  a  debt  upon 
which  the  Statute  of  Limitations  had  taken  effect  by  the  expira- 
tion of  the  time  before  the  testator's  death.  And  in  commenting 
upon  the  argument  urged,viz.  that  a  contrary  rule  existed  in  equity, 
he  said :  "  No  case  has  been  cited,  within  the  period  of  half  a  cen- 
«*  tury  in  which  such  a  rule  is  stated  as  existing  except  for  the  pur^ 
«'  pose  of  complaining  of  it.  It  was  justly  observed,  that  those 
"  complaittti  are  a  recognition  of  the  role  by  very  high  authorities ; 
'<  and  there  is  certainly  considerable  authority  for  ooncloding,  that 
'*  such  a  rule  has  beet  understood  as  prevailing ;  that  a  devise  of 
*'  real  estate  for  the  payment  bf  debts  would  let  in  debts  barred 


Wbai  resiares  fhe  Remedg.  [gh.  SK 

jntamftince  I  aoetrae(«d.    I  have  had  li^  wheat,  I  acknowledg«> 


«• 


'*  bj'tiie  Statule  of  Limitations.  It  must,  however,  be  remembered, 
^^ftet  tike  last  time  it  appears  in  print,  in  the  case  oi  OugkUirl&ney 
'*  T.  E&rl  FoTMMy  (Atnb.  231.)  Lord  Hardwicke  did  not  consider  it 
"  #0  established,  that  it  sliOQld  be  acted  npon  without  consideratioa ; 
**  expressing  surprise,  how  such  a  rule  could  be  edtablished.  It  has 
<*  received  the  decided  disapprobation  of  Lord  Kenyan^  and  Lord  M-' 
**  TmnUy;  and  it  is  impossible  to  read  the  judgment  in  Ex  parU  Dtmd' 
fi«3f,  (16  Fe«.  4*^7.  Seep  497.)  without  perceiving  the  Lord  Chait- 
•<  cbllor's  disapprobation  of  such  rule.  To  the  -floating  notjoo, 
*'  which  certainly  has  prevailed  for  a  great  length  of  time,co(inte' 
*^  naoeed  by  high  authorities,  that  there  is  such  a  rule,  must  be  oppo- 
^  Bed  those  authorities  I  have  mentioned  ;  to  which  may  be  add« 

^**  ed^e  declaration  of  a  Judge  very  conversant  with  the  law  and 
*' practice  of  this  court,  that  there  is  no  such  rule  as  to  debte  posi- 
'*  tively  barred;  distinguishing  the  case, where  the  time  having  com- 
"  mencecf,  the  death  occurs  before  it  has  run  out;  and  then  the  trust 

•  ^  would  keep  it  alive.  I  have  paused  upon  this  case,  not  froiii 
^any  doubt  of  the  principle,  but  that  I  might  have  an  opporttf- 
'^nity  of  communicating  with  Lord  Red^edaU^  and  collectiag  all  the 
'^information  that  could  be  obtained  upon  a  question  of  such  mag- 
**  nitude,  mvolvlng  a  general  rule  ofgreat  importance,  upon  a  sub- 
*^  ject  that  must  very  frequently  occur ;  that  it  may  be  settled  end 
"  publicly  known,  if  this  clause  is  to  have  .the  effect  that  has  been 
^*  supposed ;  or,  if  not,that  such  a  notion  as  to  its  operatieo  may 
**  no  longer  remain  afloat.  With  this  view,  I  harve  given  the  quea- 
^*  tion  all  possible  attention ;  I  have  spared  no  pains  in  eollectiog 
^^  every  case  in  print,  or  tbdt  I  could  hear  of,  bearing  upon  it ;  1 
^^hava  teaced  the  history  of  .this  supposed  ivle  to  its  foundation ; 
*'  and  have  examined  to  the  bottom,  the  authorities  on  which  it  has 
'  been  supported,  many  in  number,  and  some  not  very  correctly  re« 
*'  ported,  which  I  have  compared  with  the  Register's  Book.  I  shall 
''  go  through  those  authorities.  The  result  is,  that,  though  there 
'are  many  dicta,  there  is  not  one  case,  the  facts  of  which  are  dis- 
'  tinctly  stated ;  deciding,  that  a  debt^  actually  barred  by  the  statute, 
'  is  revived  merely  by  virtue  of  this  clause,  either  as  to  personal  or 
*'  real  estate,  and  as  to  the  former  it  has  not  been  argued.  In  almost 
'^all  the  cases  there  was  a  recognition  of  the  very  debt,  either  ex- 
**  press,  or  by  fair  inference ;  or  the  death  occurred  before  the  stat- 
**  ute  had  actually  attached  ;  and  then  according  to  Lord  RedesdaWt 
'*  opinion,  a  (rust  being  created  for  creditors,  the  statute  cannot 
**  attach ;  and  the  lapse  of  time  forms  no  bar;'* 

In  the  c^s%  oiRooteveli  vs.  Mark^  (6  Johns,  Ch.  ^p.  266.  295, 
296.)  KEirr,  Ch.  cited  with  approimtion  the  opinion  of  the  Yici;- 
C0AfrQBi>LOR  in  Burke  vs.  Jon^s;  and  said;  *'This  decision  ap- 
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and  I  bare  paid  some  part  of  it,  aad  26L  renaina  due.''    Oo.tlie 


^^  pears  to  me  well  fouaded  upon  principle,  and  upon  the  cooatrac- 
''  tioD  of  the  aathorities,  and  to  pot  an  end  to  this  litigioos  qaas- 
**  tioD."  And  be  decided,  that,  a  devise  of  real  and  personal  es- 
tate, for  the  payment  of  just  debts,  does  Dot  revive  a  debt  barred 
by  the  Statute  of  Limitations. 

A  testator  devised  a  large  real  and  personal  estate  to  bis  wife 
and  children;  charged  the  portion  of  one  of  his  soD3  with  the 
payment  of  1600/.  sterling  towards  his  debts;*  directed  sundry 
tracts  of  Land  to  be  sold,  and  the  moneys  arising  therefrom^  as 
well  as  from  loan  office  certificates,  or^otherwise,  {afUrpaymetU  of 
hisjuit  debts y)  to  be  equally  divided  among  his  six  sons.  On  a  biH 
brought  by  one  of  the  creditors  of  the  testator,  the  Statute  ol^ 
Limitations  being  pleaded,  and  the  complainant  not  having  shewn 
that  he  came  wit  bin  any  of  the  exceptions  of  the  act ;  it  was  held 
that  the  Statute  ought  not  to  operate  to  prevent  a  recovery  of  so 
mach  of  the  specific  fund  as  remained  undisposed  of,  but  thai  it 
would  be  a  bar  tp  a  recovery  out  of  the  general  fund.  Lewis'  £re- 
ctUor  vs.  Bacon's  Legatee^  ifc.  3  Hen.  S^Munf  Rep.  89.. 

The  case  of  8wan  vs.  Sowell^  (2  Bamew.  ^  Aid.  Rgp.  769.) 
was  an  action  of  assumpsit  on  a  promissory  note  ;  Plea,  1st,  the  gen- 
eral issue ;  2dly,  the  Statute  of  Limitations ;  but  there  was  no 
plea  or  notice  of  set-off.  It  was  proved  that  on  the  plaintiff's 
shewing  the  defendant  the  note  within  six  years,  the  latter  said, 
«*you  owe  me  more  money  :  I  have  a  set-off  against  it.'*  Held^ 
that,  that  was  not  a  sufficient  acknowledgment  within  six  years  to 
take  the  case  oot  of  the  Statute  of  Lijnitations.  Holroyo,  J.  said ; 
^  How  can  it  be  contended,  that  an  assertion  by  a  defendant  that 
'*  he  has  a  good  defence,  is  an  acknowledgment  of  the  debt  V* 

Where  a  party  revives  a  debt  barred  by  the  Statute  of  Limita- 
tions, by  paying  it  into  Court,  but  at  the  same  time  refuses  to  pay 
interest,  such  payment  of  the  principal  does  not  revive  the  claim 
for  interest.    Collyer  vs.  Willcock  Sf  Jlh  Exors,  4  BingK  Rep,  316. 

Defendant  being  arrested  on  a  note,  said  that  he  owed  the  plain- 
tiff the  money  and  intended  to  have  paid  him,  but  that  he  had 
taken  ungentlemanly  steps  to  get  it,  and  as  he  had  taken  these 
steps,  he  ^defendant)  would  keep  him  out  of  it  as  long  as  he  coold. 
Held,  that  this  was  not  such  an  acknowledgment  as  would  take 
the  case  out  of  the  Statute  of  Limitations.  Fries  vs.  Boisselei^  9 
Serg,^R  Rep,  128. 

After  ihiit  brought  on  a  promissory  note,  the  defendant  admitted 
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part  of  &e  defendant  it  was  objected,  that  these  expresmons 

,- 1 . S 

he  had  given  sncb  a  note  but  said  he  had  paid  it,  Held,  that  this 
was  not  soch  ao  acknowledgment  of  a  subsisting  debt  as  will  avoid 
the  plea  of  the. Statute  of  Limitations.  Smith  vs.  Frtel,  Addi$, 
Bep.  291. 

Thoogh  a  slight  acknowledgment  of  the  debt  will  take  a  case 
oQiof  the  Statute  of  Limitations,  yet  if  the  debtor  qualify  his  ac- 
knowledgment  in  such  a  manner  as  to  shew  that  it  was  his  inten- 
tion not  to  pay,  the  Statute  will  take  efiect.  Therefore  where  a 
debtor  on  being  called  on  for  payment  of  a  promissory  note  more 
than  six  years  after  it^  became  due,  said,  that  as  there  had  been 
no  money  transactions  between  himself  and  the  plaintiff  previous 
to  or  during  the  year  1812,  he  was  surprised  ^i  the  demand  ; 
that  he  owed  him  nothing  on  the  account  mentioned,  and  referred 
him  to  his  Jinal  discharge  under  the  Act  of  13tb  March,  1812,  it 
was  Heldj  that  the  debt  was  barred  by  the  Act  of  Limitations, 
notwithstanding  the  Act  of  1812  was  unconstitutional  and  void. 
Hudson  Ts.  Carey,  1 1  Serg.  ^  JR.  Rep  10.  ^  Vide  Bailey, 
Admx.  ^c.  vs.  Baihy,  14  Serg.  8f  R,  Rep,  195.  Eckert  vs, 
Wilson,  12  Serg.  ^  R.  Rep.  393. 

A  testator  being  indebted  to  one  of  his  children,  devised  to  her 
fifty  pounds,  to  be  paid  at  the  expiration  of  ten  years  after  his  de- 
cease, and  proceeded  thus;'  '*  It  js  my  further  mind  and  will,  that 
**  if  any  of  my  said  children  shall,  after  my  decease,  make  any  de- 
'^mand  against  my  Executors,  for  any  services  they  may  have 
**  done  or  performed  for  me,  in  my  life  time,  then  instead  of  the  be- 
^'qtiest  mentioned  to  be  given  to  such,  child  or  children,  so  exhib- 
**  iting  apy  such  demand  or  charge,  I  give  the  sum  of  fifteen  shil- 
**  lings  apiece,  and  no  more."  In  an  action  against  the  Executor, 
by  a  child,  for  services  rendered  to  the  Testator,  to  which  the  Stat- 
Qte  of  Limitations  was  pleaded,  the  Court  Held,  that  the  above 
clauses  in  the  Will  did  not  prevent  the  Statute  cf  Limitations  from 
running.     CrtsmanSf  Ux.  v^.  Caster,  Exor.  Sfc^Brorune^s  Rep,  123. 

Lance  and  Parker  having  unsettled  accounts,  Parker  gave 
Lance  a  stipulation  in  these  words ;  '^If,  in  the  settlement  of  ac- 
^  counts  between  Mr.  Lqmbert  Lance  and  myself,  any  balance 
should  appear  to  be  due  him,  I  hereby  assume  payment  thereof^ 
so  as  to  prevent  its  being  barred  by  the  operation  of  the  Limita* 
'*  tion  Act."  'Upon  suit  brought  agaioSt  Parker,  he  pleaded  nou 
assumpsit  infra  quatuor  annos  ;  and  issue  being  taken  upon  the 
replication  thereto,  it  was  Held,  that  this  stipulation  bound  only 
for  four  years  from  its  date,  and  that  the  Statute  might  after  that 
period  be  pleaded  by  the  party  who  gave  it.  Executors  of  Lance 
vs.  Parker,  \  Rep.  Const  Ct  8o.  Car,  168. 
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amouDted  to  no  more  than  wfattt  he  had  stated  lipon  leootd  im 

>  —  *  ■ 

An  accouDt  on  its  face  is  barred  by  the  Statute  of  Limttatiana ; 
iMit  the  plaintiff  enters  a  credit  of  recent  date,  which  the  defend- 
ant disavows :  such  entry,  without  some  further  proof,  will  not 
take  the  case  out  of  the  Statute.  Executors  of  Taylor  tb.  Mc^ 
Donald,  2  Rep.  Const  Ct.  80.  Car,  178, 


A  person  had  gi^ren  a  note  against  which  the  Statute  of 
tions  had  mn,  and  upon  the  note  being  presented  to  bim  for  pay- 
ment seized  it,  saying,  *'  I  am  glad  1  have  got  ipy  hands  on  it  I 
**  have  paid  it  long  ago."  This  is  not  such  an  aclEnowIe<toment  as 
will  take  a  case  out  of  the  Statute.  Executors  of  Gray  rs. 
Kemahan,  2  Rep.  Const.  Ct  80,  Car,  65. 

In  the  case  of  Coltman  vs.  Marsh.  (3  Taunt.  Rep.  360,)  the 
defendant  pleaded  the  Statute  of  Limitations ;  the  evidence  given 
at  the  trial  ^as,  that  the  defendant  had  said  to  the  plaintiff,  "  I 
*'  owe  you  not  a  farthing,  for  it  is  more  than  six  years  since ;" 
Beldj  that  this  was  not  to  be  left  to  the  jury  as  evidence  of  a  ef- 
ficient acknowledgment  to  take  a  debt  out  of  the  Statute  of  Limi- 
tations.    ^'  Vide  HeUtngs  vs.  8haw,  7  Taunt.  Rep,  608. 

A  party,  on  being  asked  for  the  payment  of  bis  Attorney's  bill, 
admitted  that  there  had  been  such  a  bill ;  but  stated  that  it  iMid 
been  paid  to  the  deceased  jiartner  of  the  attorney,  who  had  re- 
tained the  amount  out  of  a  floatiDg  balance  in  his  hands.  Qte^ere, 
whether  in  order  to  take  the  case  out  of  the  Statute  of  Limitations, 
evidence  is  admissible  to  shew  that  the  bill  had  never  ip  fact  iieen 
paid  in  this  manner.  Sernble,  that  svch  evidence  is  admissible, 
if  at  all,  only  where  the  defendant  states  the  debt  to  be  discharged 
by  particular  means,  to  which  he  refers  with  precision,. and  where 
he  has  designated  the  time  and  mode  so  strictly,  that  it  is  impeesi- 
ble  it  could  be  discharged  in  any  other  manner  than  that  specified. 
Beahy  Survivor,  ^c»  vs.  Nind,  4  Bamew.  ^  Aid.  Rep.  566. 

Where  the  defendant  in  an  action  on  a  promissory  note  to  which 
the  defence  Vas  the  Statute  of  Limitations,  had  said  that  sn^ 
note  had  been  paid,  by  the  services  of  his  wife  in  the  dwelling 
house  of  the  plaintiff;  and  the  plaintiff  proved,  that  payment  had 
not  so  been  made ;  it  was  Held,  that  this  did  not  amount  to  an  ac- 
knowledgment  of  the  debt  Sufficient  to  take  it  oat  of  the  St^ufe. 
Bristoi.,  J.  in  delivering  t^  Opinion  of  the  Courts  said,  *'  A  debt 
**  being  barred  by  the  Statute  of  Limitations,  the  defendant  is  enti- 
*^tled  to  take  advantage  of  it,  unless  he  consents  to  relinquish  its 
*'  protection,  either  expressly,  or  by  evident  implication.  The 
**  truth  or  falsehood  of  the  defendant's  declaration  as  to  paying 
'Uhe  demand,  appears  to  me  immaterial  to  the  true  point  of  in* 
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his  id«a»  m\Uk  cottteaed  tfae  exinleiiee  of  the  dd»t,  bat  wroid- 
ed  the  actios,  by  aflegkig  (be  lapecwof  time. 


<4 


qairj,  which  iD  all  such  cases,  shoald  be,  whether  the  defendoait; 
has,  by  an  express  or  implied  recognition  of  die  debt^  volantarl- 
*^ly  renoVBced  the  protection  of  the  Statute.  We  think  this 
'^^lonhl  depend  on  the  defendant  himself,  and  on  his  owndeckra* 
**  tions :  not  on  disproving  the  truth  of  these  declarations  and 
^  thereby  converting  what  was'  intended  as  »d  absblate  denial  of 
'*  any  indebtedness  into  an  acknowledgment  of  svdi  ^kki^  and  a 
*'  promise  to  pay  it.  It  might  as  well  be  claimed,  if  m  defendant 
'*  denied  the  execution  of  a  note  barred  by  the  Statute  of  Limita* 
^'  tions,  and  the  pkintiff  could  prove  that  be  executed  it,  that  the 
^defendant  had  forfeited  the  protection  of  the  Statute.  No  Iih 
"  tention  to  waive  the  protection  of  the  Statute  can  be  inferred 
**  from  the  declarations  of  payment  made  by  the  defendant,  even 
^*  if  those  declarations  are  proved  untrue."  Marshall  v&  DtUR^ 
ber^S  Conn,  Rep*  '488.  Sl  Yide  to  the  same  eftict,  BaUey^  Admx. 
4re.  vs.  BaUey^  14  8erg.  ^  R.  Rep.  195. 

8ed  Vide,  White  vs.  P&tter,  1  Coxa's  Rep.  159,     Ooittra. 

Assumpsit  for  goods  sold  and  delivered,  and  on  the  money 
counts.  Pleas,  general  issue,  and  the  Statute  of  •  Limitations. 
Defendants  paid  money  into  Court  generally;  Heid^  that  such 
payment  did  not  take  the  case  out  of  the  Statute.  The  Covet 
sfod ;  '^  The  payment  into  court  was  equivalent  to  saying  so  much 
"^  is  due  and  d6  more.  Ton  cannot  from  such  a  negative  imply  an 
'^  affirmative.  The  plaintiff,  therefore,  with  respect  to  the  rest  of 
^  his  demand,  was  in  precisely  the  same  situation  as  if  that  sum 
'*  had  not  been  paid  in.  Long  vs.  Grenvilh^  3  Bamew,  ^  Cress. 
Rep.  10.    ^  Yide  Skaddick,  Admx.  8fc.  vs.  Bennett,  4  IM.  769. 

In  the  oase  of  A' Court  vs.  Cross,  (3  Bingh.  Rep.  329.)  the  de- 
fendant being  arrested  on  a  debt  more  than  six  years  old»  said,  "  I 
**  know  that  I  owe  the  money ;  but  the  bill  that  I  gave  is  en  a 
*'  three  penny  receipt  etamp,  and  i  wiU  never  pay  it."  Held,  that 
this  was  not  such  an  acknowledgment  of  the  debt,  as  would  take 
tfae  case  ovA  of  the  Statute  of  Limitations.  Best,  Ch.  J.  in  dsHv^ 
ering  the  Opinion  rf  (hi  Court,  said  ;  *^I  am  sorry  to  be  obliged  to 
«  admit  that  the  Courts  of  justice  have  been  deservedly  censoied 
"for  their  vacillating  decisions  on  the  21  Jac.  L  e,  16.  When 
''by  distinctions  and  refinements,  which  Lord  Mhim^M  says,  the 
« common  sense  of  mankind  cannot  keep  pace  with,  any  bnulch 
**  of  the  law  is  brought  into  a  state  of  uncertainty,  the  evil  is  only 
**  to  be  Mmedied  by  going  back  to  the  Statute  ;  or  if  it  be  in  the 
'<  cottHnon  law,  settling  it  on  some  breed  and  intelligible  principle. 
"  But  this  must  be  done  with  caution,  otherwise  we  shall  iaoreese 
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The  learned  judge^  however,  thought  that,  apeording  to  the 
authorities,  such  an  ackQOfirledginent  of  the  existence  of  the 


««the  confosion  that  we  attempt  to  get  rid  of;  the  atithoritj  of  no 
^'  one  Court  is  sufficient  in  snch  a  case.  I  will  therefore  go  no 
'*  farther  to-day,  than  I  am  atitborized  to  go  by  the  authority  of 
«*  modern  decisions."  **  Christianity  forbids  us  to  attempt  enfor* 
'^cing  tho  payment  of  a  debt,  which  time  and  misfortune  hare 
■*  rendered  the  debtor  unable  to  discbarge.  The  legislature  thought 
^  that  if  a  demand  was  not  attempted  to  be  enforced  for  six  years, 
**  some  good  excuse  for  the  non-payment  might  be  presumed,  and 
*<  took  away  the  l^gal  powers  of  recovering  it.  I  think,  if  I  were 
**  now  eitting  in  the  Exchequer  Chamber,  I  should  say  that  an  ac- 
*<  knowledgment  bf  a  debt,  however  distinct  and  unqualified,  would 
**  not  take  from,  the  party  who  makes  it  the  protection  of  the  Stat- 
**  ute  of  Limitations.  But  I  should  not,  after  the  cases  that  hare 
«<been  decided,  be  disposed  to  go  so  far  in  this  Court,  without 
*'  consulting  the  Judges  of  the  other  Courts.  There  arc  many 
*^  cases  from  which  it  may  be  collected,  that  if  there  be  any  thing 
'^  said  at  the  time  of  the  acknowledgment  to  repel  the  inference 
*'  of  a  promise,  the  acknowledgment  will  not  take  a  case  out  of  the 
*' Statute  of  Limitations." 

In  the  case  of  Tanner  vs.  Smarts  (6  Barneto,  Sf  Cress,  Rep, 
603,)  Lord  Tenterdbn,  Ch.  J.  in  delivering  the  Opinion  of  the 
Court,  said,  **  There  are  undoubtedly,  authorities  that  the  Stat- 
'^ute  is  founded  on  the  presumption  of  payment,  that  whatever 
^'  repels  that  presumption  is  an  answer  to  the  Statute,  and  that  any 
^'acknowledgment  which  repels  that  presumption  is,  in  legal  ef- 
*<  feet,  a  promise  to  pay  the  debt ;  and  that  though  such  an  ac- 
*^  knowledgment  is  accompanied  with  only  a  conditional  promise 
''  or  even  a  refusal  to  pay,  the  law  considers  the  condition  or  refu- 
^*  sal  void^  and  considers  the  acknowledgment  of  itself  an  lincon- 
*«ditional  answer  to/ the  Statute  ;  and  if  these  authorities  be  un- 
**  questionable,  the  verdict  which  has  been  given  for  the  plaintiff 
**  ought  to  stand,  and  the  rule  fer  a  new  trial  ought  to  be  discharg- 
**ed.  I  refer  to  the  cases  of  Yea  v.  Fouraker,  2  Burr.  T099. 
^  Uoyd  V.  Mamd.  2  T.  R  760.  Bryan  v.  Horseman,  4  East.  599. 
•«  Lemper  v.  TaUony  16  East,  420.  Douth^aite  v.  TihhuU,  5  M. 
'*  &  S.  76.  Frost  v.  Bengough^X  Bing.  ^QQ,  Rrmcroft  y.  Loma$, 
"4  M.  &  S.  467,  Swan  v.  8owell,  2  B.  &  A.  759.  MounUte- 
**phenv,  Brooke,  3  B.  &.  A.  141.  But  if  there  are  conflicting  au- 
"  tborities  upon  the  pomt,  if  the  principle?  upon  which  the  author- 
*'  ities  I  have  mentioned  are  founded  appear  to  be  doubtful^  and 
'*  the  opposite  authorities  more  consonant  to  legal  rules,  we  ought 
^'  at  least  to  grant  a  new  trial,  that  the  opportunity  may  be  offered 
'*of  having^  decision  of  a  Court  of  Error  upon  the  t>oint,  and 
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dabt  miist  bedeeoied  auffiGient  to  take  the  case  out  of  fhe  atatifte; 


"  tlwt  £o€  the  fatare  we  may  have  a  correct  atandard  by  which  to 
'*  act."    Aod  the  rule  for  a  new  trial  was  made  absokrte. 

Id  assumpsit  for  fees  as  an  attorney  at  law,  the  defendant  plead- 
ed the  Statute  of  Limitations  in  bar  of  the  action — at  the  trial  the 
plaintiff  proved  a  letter  received  from  the  defendant  after  the  aer- 
▼ices  performed,  but  more  than  six  years  before  the  commence"* 
ment  of  the  suit,  in  which  he  promised  to  pay  for  the  services 
claimed  in.this  suit,  and  also  proved  that  within  six  years  past  the 
defendant  said  to  him,  '*  If  I  owe  you  any  thing  on  that  claim  I  voiU 
**pay  you ; — but  I  owe  you  nothing :"  Held^  that  this  was  not  suAh 
cient  evidence  of  a  new  promise,  to  avoid  the  bar  of  the  Statute 
of  Limitations.     Parley  vs.  Ldttle,  3  Chreenl,  Rep.  97. 

In  an  action  of  assumpit  for  money  doe  on  an  accountable  re- 
ceipt,  the  Statute  of  Limitations  was  pleaded,  and  the  plaintiff  in . 
^der  to  take  the  case  out  of  the  statute,  called  a  witness  who 
proved  that  he  called  upon  the  defendant  and  shewed  him  the  re- 
ceq>t,  and  asked  him  if  he  knew  any  thimg  of  it,  to  which  the  de- 
fendant answered,  ''  yes,  I  know  all  about  it."  The  witness  then 
asked  him  for  the  amount,  to  which  defendant  answered.  It  was 
not  worth  a  penny,  he  should  never  pay  it.  He  admitted  his  sig- 
nature to  the  receipt  The  witness  said,  perhaps  you  have  paid  it, 
defendant  answered,  no,  never,  he  never  had,  and  never  would, 
and  added,  *^  besides,  it  is  out  of  date,  and  no  iaw  shall  make  aae 
pay  it."  Held,  that  this  evidence  was  not  sufficient  to  charge  the 
defendant  with  the  debt,  for  there  was  do  evidence,  but  the  contrary 
that  the  debt  ever  existed.  Rowecroft  vs.  Lomas,  4  Maule,  Sc  S,  Rep, 
467. 

A  qualified  admission  by  a  party  who  relies  on  an  objection, 
which  would  at  any  time  have  been  a  good  defence  to  the  action, 
does  not  take  a  case  out  of  the  Statute  of  Limitations.  De  La 
TiMrre  vs.  Barclay  ^  Ah  1  Starke,  Rep.  6. 

To  a  demand  for  the  charges  of  preparing  an  annuity  deed,  the 
defendant  said,  "I  thought  I  had  paid  it,  but  I  have  been  in  so 
"  much  trouble  since,  that  I  really  do  not  recollect  it"  The  plain- 
tiff answered,  "  you  know  the  price  of  the  annuity  was  paid  you  in 
a  1000/.  bank  note,  which  you  changed  at  Badcock's.*^  The  de- 
fendant made  no  answer :  Held,  that  this  was  not  a  sufficient  ac- 
knowledgment of  the  debt  to  deprive  the  defendant  of  the  benefit 
of  his  plea  of  the  Statute  of  Limitations.  Hellings  vs.  Shaw^  7 
Taunt.  Rep.  608.     Same  CaeOj  1  Moore's  Rep.  340. 


*t 


A  mere  demand  of  a  debt,  without  process,  or  any  acknow- 
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thottghy  if'the  matter  had  been  r»  laiiy  ii»  fee  pooit  ini|^luK9e 


'Medgment^  ts  oot  ao^aenl  ta  take  the  case  out  of  tfae>  Stetnle  of 
<'  LiinitatioDS."  Hodle  ts.  HeaUy,  I  Fes.  %'  Beame'sRtp,  540.  {Per 
Eldoit,  Lord  Chancellor.) 

In  the  case  of  8eun  and  oikert,  AdmimHrators  of  hynn^  v& 
The  E%ettUor$  of  Wallace^  {In  Errer.-^lb  8erg.  Sf  Jt  £Up. 
831,  83^,)  the  plaiotiff,  below,  ^examined  Scully  one  of  the  db- 
fendants  below,  as  a  witciesfl,  without  objection.  All  the  defiendaBts 
below,  pleaded  the  Act  of  Limitatrons ;  and  it  was  Ekidj  that  the 
plsiatMr  below,  would  not  be  pernntted|for  the  parpose  of  sveid* 
ng  that  plea,  to  ask  SevU  whether  it  was  his  inteot  to  plead  the 
Act  of  Liaiiftations.  And,  akhoogh  the  (piestna  was  left  and»> 
termiDed,  whether  aa  advuolatrator  mtj  charge  the  estate^  of  his 
intestate,  by  refusing  to  plead  the  Act  of  Limitations,  although 
bis  co-admtnistrator  insist  on  pluading  it  1  Yet  it  was  decided,  that 
if  one  stand  neotral  the  others  any  plead  it.  Tilgbbajt,  Cb.  J. 
M  ddivering  the  Opinien  of  the  Courts  said ;  *^  A  very  impeftaat 
'^  point  was  raised  by  the  defendant's  counsel,  which  it  is  vxsab^ 
*^  cefsary  to  decide,  becaase  it  does  not  fairly  arise  from  the  ev»- 
^  denco.  This  point  was,  whether  one  administrator  may  chacge 
**tfae  estate,  by  refusttg  to  plead  the  Act  of  Ltaaitations^  afthoalfh 
*'  his  coHAdminktrator  insist  on  pleadiMg  it.  But  it  is  clear  eaoi^^ 
^  by  the  evidence,  that  Mr.  SeM^  although  be  did  net  desive 
**  to  plead  the  Act,  and  did  not  think  it  proper  that  h  shooli 
''  be  pleaded,  was  determined  to  act  in  such  a  manner  as 
'^sboidd  leave  the  widow  of  WiOiam  hwin  at  liberty  to  avail 
'^  the  estate  of  that  plea  if  ^he  judged  it  right  to  do  sa  Mr. 
^^.SPDtmiddj  a  witness  for  the  plaintiff,  swore,  that  fiSeicff  told  hha 
'^  he  had  no  doubt  that  the  estate  of  Irwin  was  indebted  to  Wal' 
**  lace,  but  how  much  he  could  oot  tell.  But  in  the  same  conversation, 
**  BetiB  observed  thai  Mrs.  Lrwin  was  outrages^M  about  Wallace* s 
^^dmm^  and  was  deistwined  to  plead  the  Statmte  ofLmitations. 
^  She  saidj  she  would  not  pay  a  cent  of  it  8cutt  said,  he  wouid 
^'  leave  the  matter  to  her  mtogether,  and  have  noMng  to  do  with 
^*  it  And  this  was  confirmed  by  ScuS,  in  his  own  testimony  in^ 
*^the  strongest  terms.  For,  be  swore,  that  be  never  had  an  idea 
*'  of  depriving  the  other  admieistrators  of  the  benefit  of  the  Act, 
'^  if  they  chose  to  avail  themselves  of  it  There  was  ao  contrsr- 
^'  diction  in  the  evidence  on  this  point,  and  the  defendant's  coun- 
sel had  a  right  to  the  Court's  Opioioo,  whether  S^JPe  acknow- 
ledgment, taking  it  altogetber,  took  the  case  out  of  the  Act  of 
<^  Limitations.  The  law  has  been  well  settled  by  repeated  decia- 
**  ions  of  this  Conrt.  The  principle  is  this.  A  slight  acknow- 
**  lodgment  of  an  existing  debt  is  sufficient  to  take  the  case  oat 
^'  of  the  Statute  ;  because  the  jury  may  and  ought  to  presume  a 
'^  new  promtse ;  bnt  the  ackaowledgaBent  is  to  be  taken  altogeth- 
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Mhmttfid  of  doubt.    And  accordingly,  by  his  directioD,  ib  ver* 
diot  passed  for  the  plaintiff. 


**  er,  and  if,  od  the  whole,  it  is  iDcoDsistent  with  a  new  promise, 
"  DO  new  promise  shall  be  implied,  aod  the  Statute  shall  bar. 
**  This  is  .such  plain  common  sense,  that  it  is  a  wonder  any  opiO'' 
"  ion  should  ever  have  been  held  to  the  contrary.'  Now  to  apply 
"  the  law  to  the  evidence  in  this  case,  Mr.  SculTs  confession 
«  considered  in  toto,  is  altogether  inconsistent  with  a  promise  to 
'^  pay  ;  because  he  expressly  declared  that  Mrs.  Irwin  was  deter- 
^  mined  to  plead  the  Stat^^to,  and  he  would  leave  the  matter  to 
**  her,  and  would  have  nothing  to  do  with  it.  I  am  at  a  loss  for 
**^  any  argnment  to  show  the  inconsistency  of  this  acknowledr* 
**  meat  with  a  promise  to  pay.  The  meaning  is  so  plain  that  it  is 
*'  impossible  to  misunderstand  it." 

Id  England,  all  questions  about  tfao  suf&cioncy  of  acknowledge 
moots  to  revive  claims  barred  by  the  Statute  of  Limitations,  ap- 
pear to  be  put  at^-est  by  a  recent  Act  of  Parliament.  The  Statute 
of  8  Geo.  IV.  <'  for  rendering  a  written  memorandlim  neces* 
"  sary  to  the  validity  of  certain  promises  and  engagements,"  pass- 
ed 9t^  Hay,  1S2^,  and  which  took  effect  from  the  1st  of  January, 
1829,  is  in  substance  as  follows  \  Sect.  1.  Recites  the  Statutes  of 
LimitatioQS  of  21.  Jac.  I.  c,  16.  and  10  Car.  (Irish  Act,)  "and 
**  also  that  various  questions  had  arisen  in  actions  founded  on  sim- 
'^ple  contract,  as  to  the  proof  and  effect  of  acknowledgments  and 
'*  promises  offered  in  evidence  for  the  purpose  of  taking  cases 
^'  out  of  the  operation  of  the  '^statutes,"  and  that  it  was  expedient 
to  prevent  such  questions ;  enacts,  that  in  actions  of  debt  or 
upon  the  case  grounded  on  any  simple  contract,  no  acknowledg- 
*<  ment  or  promise  shall  be  deemed  sufficient  evidence  oP  a  new  or 
**  continuing  contract,  whereby  to  take  any  case  out  of  (he  ope- 
**  ration  of  the  said  enactments,  unless  such  acknowledgment  or 
"  promioe  shall  be  made  or  contained  by  or  in  some  writing  to  be 
*' signed  by  the  party  chargeable  thereby.  Joint  contractors,  or 
^^  executors  or  administrators  of  any  contractor,  shall  not  bs 
**  chargeable  in  respect  of  any  written  acknowledgment  of  his  eo- 
"  contractor,  &c.  But  this  enactment  is  not  to  alter,  take  away, 
"  or  lessen  the  effect  of  any  payment  of  principal  or  interest^ 
*^  made  by  any  person  whatsoei%er.  In  actions  against  two  or 
'*  more  such  joint  contractors,  or  executors,  or  administrators,  if  it 
"  shall  appear  at  the  trial  or  otherwise,  that  the  plaintiff,  though 
"  barred  as  to  one  or  more  of  such  joint  contractors,  or  executors, 
^'or  administrators,  shall  nevertheless  be  entitled  to  recover 
^'  against  any  other,  or  others  of  the  defendants,  by  virtue  of  a 
^'  new  acknowledgment  or  promise,  judgment  may  be  given  and 
"  costs  allowed  for  the  plaintiff  as  to  such  defendant  or  defendants 
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It  *i!ra8  moved  to  set  aside  the  verdict,  and  have  a  new  tiiai, 
on  tbe  ground  that  the  impKed  promise  of  payment  irom  ^  sub- 
sequent acknowledgment  may  be  rebutted ;  as,  where  the  aO' 
knQwIedgment  is  accompanied  with  a  posiidve  declaration  Ibat 
the  party  did  not  consider  himsidf  bound  in  law  to  pay  the  dd)t ; 
otherwise,  the  very  plea  of  nan  assumpsit  infra  sex  annos,  which 
is  an  acknowledgment  of  an  antecedent  debt,  might  be  strained 
into  a  promise.  But  if  an  acknowledgment  and  an  avoidance, 
when  put   in   the  form  of  a   plea  upon  the  record,^  be  a 

good  defence,  it  cannot  ov^et  the  pl^a  when  tender- 
[  ^193  ]   ed  *in  evidence.    The  rule  to  show  cause  was  (pRant* 

ed,  after  some  hentation.  But  when  cause  was  to 
have  been  shown,  the  court  said,  that  whatever  their  opinion 
upon  tbe  statute  might  have  been  had  the  question  been  new, 
yet,  after  the  long  train  of  decisions  upon  the  subject  it  was 
necessaiy  to  abide  by  .the  construction  which  bad  been  put  i^ 
on  it;,  in  conformity  with  which,  they  thought  tbesaselves 
bound  to  hold,  that  what  was  said  by  the  deiendant  Iras  a  suffi* 
cient  acknowlddgment  of  the  pre-elisting  debt  to  create  an 
awmpsUj  so  as  to  take  the  case  out  of  the  statute  of  tmit^tiqw. 

An  oiTer,  authorized  by  the  defendant,  of  two  shillings  and 
sixpence  in  the  pound,  is  a  sufficient  acknowledgment  to  take 
tbe  case  out  of  the  statute«(a) 

But  an  acknowledgment  by  the  defendant  that  he  was  guilty 

(a)  2  Cunp.  11 

■       I    t    I        .     ■!     ■—I    -       1^1  <  I       »  III  I  I      I       111  ,1  ■  I  . 

V  agaicvst  whom  he  shall  recover,  and  for  the  other  defeiidant  or 
*'  defendants  against  the  plaintiff." 

]n  th|8  3d  Section  it  is  declai;pd,  that  *'  No  indorsmeot  or  mem- 
'  orandum  of  any  payment  written  or  made  upon  any  promissory 

nate,  bill  of  exchange,  or  other  writing,  by  or  on  behalf  of  the 

party  to  whom  such  payment  shall  be  made,  shall  be  d^oaed 
^'  sufficient  proof  of  such  payment,  so  as  to  take  the  case  oat  of 

tjie  operation  of  the  said  statutes. '' 


it 

44 


(4 


Wliai  restores  the  RemeA/.  [gh.  9^^ 

of  a  breafch  of  contncty  does  not  riiow  that  the  plaintiff  hks  any 
canae  of  action  diat  has  accrued  within  six  7ear8.(a)[l] 

In  an  action  for  not  accepting  and  paying  for  a  set  of  prints 
tHaa  the  piqrs  of  Sbakeqieaise,  accinrding  to  the  undertaking 
into  whidi  it  was  alleged  the  defendant  had  entered  by  sub- 
seribing  to  die  work,  to  which  the  defendant  {deeded  the  itat*- 
ute  of  limitations ;  it  appeared,  that  in  December,  1786,  tfbe 
iMntiff  proposed  publisbing  by  subscriptimi  a  series  of  laige 

(a)  2CMDp.  197. 


[i]  lo  an  action  of  Aaznmpsit^  the  declaration  stated  as  a  breach, 
that  the  defendant  did  not  dilieently  and  sufficiently!  make  a 
search  at'tho  Bank  of  England,  to  ascertain  vrheth^  c^rtam 
stock  waa  standing  in  the  name  of  certain  persons^  the  defendant 
having  been  employed  as  an  attorney  so  to  do :  The  omis'sion  to 
search  took  place  more  than  six  years  before  action  brought,  Jt* 
though  it  was  not  discovered  by  th6  plaintiff 'till  within  six  years. 
On  the  discovery  being  made,  the  defendant  said  that  it  was 
owing  to  the  omission  of  his  clerk,  and  that  be,  the  defendant, 
was  responsible.  Held,  the  Statute  of  Limitations  having  been 
pleaded,  that  upon  this  form  of  declaration  the  plaintiff  was  not 
entitled  to  recover ;  and  HM  aUo,  that  upon  this  record  such  an 
acknowledgment  was  not  sufficient  to  take  the  case  oat  of  the 
Statute.    Short  vs.  McCarthy,  3  Barnew,  ^  Aid.  Rep.  626. 

Declaration,  that  defendant,  on  consideration,  d&c.  promised  to 
invest  plaintiff's  money  on  good  security :  Breach,  that  he  invested 
it  on  bad  security :  Pleas,  General  Issue  and  Statute  of  Limita- 
tions: Replication,  that  defendant  promised  as  above  within  six 
years :  Proof,  that  within  that  time  the  defendant  acknowledged 
the  security  to  be  bad,  and  promised  that  plaintiff  should  be  paid: 
JSeldf  that  plaintiff  could  not  recover,  the  declaration  stating  no 
debt  to  which  the  subsequent  promise  could  be  applied.  Dallas, 
Ch.  J.  said,  '*  To  revive  a  debt  by  promise,  and  take  a  case  out  of 
'*  the  Statute,  there  must  be  an  antecedent  debt;  and  if  a  promise 
"  ahould  be  made,  when  there  is  no  antecedent  debt,  it  would  be 
*^  necessary  to  frame  a  special  declaration  on  such  a  promise.'' 
Wldtthead  vs.  Howard,  2  Brod.  ^  Bingh.  Rep.  372. 

An  assumpsit  after  three  years  is  not  sufficient  to  take  a  case 
out  of  the  Statute  of  Limitations  against  a  carrier,  it  being  foun^' 
ed  on  a  tort.  GaUigker  vs.  HoUingswortk,  3  Harr.  S[  HFHen. 
Aep.  IK; 
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prints  from  some  of  the  scenes  in  Shakespeare's  plays ;  that 
seventy-two  scenes  were  to  be  published,  at  the.  rate  of  two 
to  each  play ;  and  the  whole  were  to  be  published  in  numbers, 

each  containing  four  large  prints,  at  the  price  of  two 
[  *194  ]    guineas  a  number :  that  ^two  guineas  were  to  be  paid 

at  tbetime  of  subscribing,  and  on  the  delivery  of  each 
number,  the  remaining  guinea  for  that  was  to  be  paid,  together 
with  two  guineas  in  advance  towards  the  succeeding  number  r 
that  one  number,  at  least,  should  be  published  anmiatly*  On  the 
7th  of  April,  1790,  the  defendant  became  a  subscriber.  The  first 
number  was  published  in  June,  1 79 1 ;  the  second  in  March,  1792; 
both  of  which  were  delivered  to  the  defendant.  The  work  was 
completed  in  1803.  Copies  of  the  different  numbers  were 
regularly  laid  by  for  the  d^endant,  but  they  were  not  oalled  fcH* ; 
and  he  was  never  required  individually  to  carry  them  away  and 
pay  for  them  till  the  year  1807. 

It  was  contended  by  the  plaintiff's  counsel,  that  supposing 
the  statute  to  have  run  as  to  each  particular  number  from  the 
time  when  that  was  published,  the  case  had  been  taken  out  of 
the  statute  by  the  defendant's  apknowledgnient.  A  letter  from 
the  defendant  was  accordingly  given,  in  evidence,  which  was 
dated  the  Ist  April,  1807,  and  in  which  he  said,  "I  ceased 
taking  in  the  numbers  of  the  Boydell  Bhakespeare  many  years 
ago,  in  consequence  of  the  engagement  not  having  been  ful- 
filled on  the  part  of  the  proprietors ;  and  not  having  been  ap- 
pUed  to  from  that  time  till  very  lately,  I  do  not  consider  myself 
called  upon  to  complete  the  set."  It  was  likewise  proved,  that 
the  defendant  had  lately  observed,  that  ^^  he  had  refused  to  take 
them  in,  because  they  did  not  answer  his  expectations." 

Lord  Ellenbo^ough,  without  giving  any  decided  opinion  upon 

the  general  question,  said,  that  the  defendant's  liability 

[  *1 95  ]    could  not  be  affected  by  the  letter  or  declaration.  *He 

has  only  acknowledged  that  he  was  guilty  of  a  default 

fen  or  twelve  years  ago.    How  does  this  show  that  the  plaintiff 

has  any  cause  of  action  which  has  accrued  within  six  jsears  ? 
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If  a  man  acknowledges  the  existence  of  a  debt  barred  by  (he 
statute,  the  iair  has  been  supposed  to  raise  a  new  promise  to 
pay  it,  and  thus  the  remedy  is  revived ;  but  no  such  effect  can 
be  given  to  an  acknoivleilgment  where  the  cause  of  action  ari- 
ses from  the  doing,  or  omitting^o  do,  some  act  at  a  particular 
moment,  in  breach  of  a  contract*  ^rhis  is  like  the  oase  of 
criminal  conversation,  where  the  defendant  being  accused, 
shortly  before  the  commencement  of  the  suit,  of  having  seduced 
the  plaintiff's  wife,  said,  he  had  not  been  guilty  within  six  years. 
That  allowed  that  there  was  once  a  cause  of  action,  but  the 
statute  was  hdd  to  be  a  bar.[i] 


[I  J  To  ED  action  on  the  case  for  a  dectit  in  the  sale  of  a  Negro 
Wench,  the  defendant  pleaded  not  guilty  within  six  years,  on 
which  issue'  was  joined.  SpE^'C£R,  Ch.  J.  in  delivering  the  Opin- 
ion  of  the  Courts  said ;  ''  The  question  then  is,  whether,  if  we 
*' consider  the  defendant  as  admitting  the  fraud,  within  six  years, 
^*and  declaring  he  was  willing  to  do  what  was  right,  such  admis* 
'<  sion  and  declaration  can  take  the  case  oat  of  the  operation  of  the 
''Statute.  The  plea  was  that  the  defendant  was  not  guilty  with- 
"in  SIX  years;  the  replication  is,  that  he  Was  guilty  within  six 
'^  years,  next  before  the  commencement  of  the  suit.  Now,  it  is 
"  inconceivable,  how  an  admission  of  the  fraud  within  six  years, 
*'  can  render  the  party  guilty  of  committing  it  anew.  It  was  con- 
''  sumraated  when  the  sale  took  place,  and  any  subsequent  con- 
^*  fession  relates  back  to  that  period.  The  confession  of  the 
'*fact,  does  not  prove  a  new  fraud,  but  the  6rst  and  original  one. 
"  The  plaintiff,  in  his  replication,  has  undertaken  to  prove,  that 
<<  the  defendant  was  guilty  within  the  six  years  :  Proving  that  he 
'*had  acknowledged  the  fact  within  six  years,  is  no  proof  that  the 
'*  Act  was  done  within  six  years ;  and  it  does  not  support  the  issue. 
*'  A  case  of  this  kind  does  not  stand  upon  the  same  principle,  as 
"  the  acknowledgment  of  a  debt  within  six  years.  There,  the  src- 
*'  knowledgment  is  evidence  of  a  new  promise  ;  here,  it  is  not  evi- 
''dence  of  a  new  trespass,  and,  therefore,  there  is  no  analogy  be« 
'*  tween  the  two  cases.  This  view  of  the  case,  satisfies  me,  that, 
*'  without  inverting  all  the  rules  of  logic,  (and  special  pleading 
"  has  been  aptly  compared  to  logic,)  it  is  impossible  to  say,  that 
*^  a  coitfessioD  of  a  tort,  is  a  re-perpetration  of  it ;  and  unless  it  is, 
"  the  fact  asserted  in  the  replication,  that  the  tort  was  committed 
*'  within  six  years,  is  not  made  out,  by  a  confession  that  the  tort 
•*  was  committed  more  than  six  years  before.  Oothont  vs.  Thomp' 
soHj  20  Johns,  Rep.  278. 
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In  the  case  of  Atcefeer  v.  Hannagi{a)  the  defendturt  had  staled 
to  the  court)  in  an  affidavit  for  leave  to  plead  the  fltat*ice  of  liim»- 
tationS)  that,  '^  since  the  bill  of  exchange  (on  which  the  aetiM 
was  brought)  became  due,  (ivhich  waa  more  than  six  years  be- 
fore,) no  demand  for  payment  had  been  made  on  him;"  and  this 
was  deemed  sufficient  to  be  leR  to  the  jury  as  an  acknoiwM^ 
ment;  and  the  jury  having  found  a  verdict*  for  the  jriaintil^  the 
court  refused  to  grant  a  new  triat* 

• 

A  lerter  written  by  a  defendant(6)  (who  pleaded  the  statute  Of 
limitations)  to  the  plaintiff's  attorney^  on  being  served  with  a 
writ^  couched  in  ambiguous  t^msi  neither  expressly  adsutting 
nor  denying  the  debt,  should  be  left  to  the  jury  to. consider 
whether  it  amount  to  an  acknowlei%ment  of  the  debt,  sa  as  to 
take  it  Out  of  the  statute  of  limitations. 

[  ^1*96  }  *J$mn^i^  for  work  and  labour  by  the  i^inCifl^  an 
attorney.  Pleas,  the  general  issue,  and  the  statute  of 
limitations.  At  the  trial,  at  Hereford  assises,  in  17S8,  before 
Loi^  Men'yon^  the  plaintiff  produced  the  following  letter,  written 
to  his  attoriii^y  by  the  defendant,  in  January  in  that  year,  in  or- 
der to  take  this  case  out  of  the  statute  of  limitations:— -^^  I  ha've 
lastly'  been  served,  by  Mr.  Meredith  Price,  with  a  writ  at  the 
suit  of  one  Lloyd..  I  am  at  a  loss  to  know  whether  was  it 
your  orders,  or  was  it  some  other  of  the  same  name,    t'or  sev- 

<»)  4E«*t,  #04.  ib)  2T.  B.  TOD. 

Id  the  case  of  Hurst  vs.  Parker j  (1  Barnew.  ^  Aid.  Rep,  92.) 
which  was  ao  actioa  of  trespass  of  breaking  and  entering  Coal 
Mines  and  taking  away  Coals ;  the  defendant  pleaded  actio  non 
accrenit  infra  sex  annos  ;  to  which  the  plaint  iff  replied  in  the  affir- 
mative. At  the  trial  no  evidence  Was  given  to  shew  that  the 
treispass  was  actually  conunitted  within  six  years.  Beld^  ihfi 
efvi^eoce  of  a  promise  to  make  compensation,  mado  by  the  de* 
defeodact  within  six  years  before  the  commencement  of  the  ac- 
tioB,'8fQd  when  he  was  threatened  with  an  action  for  taking  away 
Coals,  was  not  sufficient  support  to  this  issue  ;  by  which  the  plain- 
tiff was  bound  to  prove  the  affirmative,  that  he  had  a  good  cause 
of  action  within  six. years  before  the  commencement  of  the  etrit. 
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anl  reMcmi  I  cannot  snqppos^  that  an  old  paili€^^iajr  fiimd 
V00I4  ever  be  guilty  of  causing  an  action  to  bo  commwa^ 
mlboiat  firat  adTisftfig  him  on.it  I  believe  tbj»t  you  bpive  bid 
^oeau^e  to  oantcadict  my  aaying,  that  t  always  serveii  you  w 
aH  QoeasioDa  that  ever  lay  in  my  power;  tbar^re,  LAatter my- 
self that  you  have  hocodg^pd  in  this  business.  However^  if  it 
sl|Didd  appear  to  Ibe  contnffy,  I  must  beg  leave  to  infonn  you, 
Ihat  befaore  i  will  pay  any  cost  more  than  defendipg,  will  abso- 
lutely lake  house  in  the  liberty  of  Carmarthen,  which,  I  am 
iiiBy  satisfied,  wiU  answer  my  expectations  in  business  much 
better  than  hese  at  Landoveiy.  As  to  Mr.  P.'s  views,  I  am  no 
■tmnger  at  iffl  to»  and  see  through  them  without  a  spect^cile; 
ai|d  as  to  your  part,  cannot  expect  to  reap  any  bea<6fit  "from 
that  quarter,  as  he  says  you  are  indebted  to  him  to  the  amomat 
of  TOOL  Therefore,  if  you  seriously  consider  your  own  inter- 
est, you  cannot  be  any  gainer  by  endeavouring  to  injure  a  man 
who  has  always  been  your  fnend.  Hovnever^  y^u  are  to  act  as 
you  ttkvok  prc^r.  As  in  respect  to  matters  between  you  and 
me,  w3l  be  rectified .  when  I  can  settle  my  aibics,  which  I  be- 
lisire  will  now  socm  be.  Mr.  Rice  Davies,  of -Swaesea,  bfts  re* 
ceived  positive  orders  frpm  Mr.  £.  Price  and  son,  to 
seH  the  Erwastod  and  Combdu  estates,  and  will  ^be  [  ^1^7  ] 
advertised  soon.  I  cannot  believe  that  ihey  will  be 
sufficient  to  discharge  the  mortgage,  and  Mr.  Davies's  demaad, 
which  amounts,  in  cash  lent,  and  business  done,  to  1,0001.'^ 

The  learned  judge,  being  of  opinion  that  this  did  not  amount 
to  a  promise,  or  acknovriedgmsnt  of  the  debt,  so  as  to  take  it 
out  of  the  statute  of  limitations,  nonsuited  the  plaintiC 

A  rule  was  obtained,  and  cause  shown,  why  the  j)onsoit 
should  not  be  set  aside,  and  a  new  trial  granted.,  Lord  Ken- 
yon,  Ch.  J.  having  tried  the  cause,  decKned  giving  any  opinion 
upon  subject. 

Asbhurst,  J.  said,  the  only  doubt  in  his  mind  was,  whether 
the  letter  should  not  have  been  left  to  the  jury  for  them  to  form 
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tbeir  ofnnklki  upon  it.  For  it  was  certauily  tnie^  tiiat  ftnj  ac- 
knowledgment would  lake  the  case  out  of  the  atatute  of  tiiiii- 
tations.  Though  this  ietter  was  written  in  ambiguous  tenna, 
there  are  some  parts  of  it  from  which  the  jury  might  perhaps 
have  inferred  an  adcoowledgment  of  the  debt.  Thrcnighoiit 
the  whole  of  it  the  defendant  does  not  deny  the  existence  of 
the  debt.  He  begins  with  reproaching  the  plaintiff  for  not  giv- 
ing him  some  information  of  his  intention  to  bring  an  action 
against  him ;  and  then  he  says,  in  substance^  ^  that  so<»er 
flian  pay  the  costs  he  will  go  to  gaol.^'  And  in  another  part  be 
adds,  ^  As  to  the  aflair  between  yoo  and  me^  it  will  be  recti- 
fied soon.''  That,  perhaps,  did  contain  ah  inmnuation  that 
Bonfething  was  due ;  and  he  thought  ^the  jpiy  should  have  pat 
their  construction  on  it 

» 

t  ^198  ]  ^'BuUer,  J.  said,  that  it  had  been  held  that  the  riight- 
est  Acknowledgment  would  take  the  case  out  of  the 
statute  of  limitation^ ;  as,  Virhere  the  defendant  said,  ^  I  am 
ready  to  account,  but  nothing- is  due  to  you."  The  defeadaot, 
in  his  letter,  aflbcts  not  even  to  know  at  whose  suit  the  actioD 
was  commenced ;  but  it  was  evident  that  that  wae  merely  a 
pretence.  The  whole  of*  it  was  a  begging  letter,  ^aoA  it  was 
evidently  intended  to  gain  time;  and  he  was  of  opinion  that  it 
abould  have  been- left  to  the  jury. 

Grose,  J.  observed,  that  the  letter  seemed  to  him  to  be  rather 
more  than  a  begging  letter :  for  it  was  intended  to  deter  the 
I^ttntiff  from  g<Hng  -on  with  his  sint,  hy  threatening  hiip,  that^ 
though  he  should  succeed  in  the  action,  he  should  gain  nothing 
by  it  Now,  if  nothing  were  really  due  at  that  time,  the  attempt 
to  hinder  the  plaintiff' fi'om  proceeding  ifi  the  action  would  be 
absurd  :  therefore,  he  thought  that  letter  was  exceedin^y  stnmg 
fix>m  which  to  infer  an  acknowledgment  d  the  debt. 

In  an  action  for  goods  sold  and  delivered,(a)  to  which  t])e  de- 
fendant pleaded  the  general  issue,  and  the  statute  of  limitations. 

(a)  1  New.  Rep.  20. 
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At  the  trial  before  Lord  Alvanley,  Ch.  J.  at  tha  sitlinga  after 
Hilary  terai,  1804,  it  appeared  that  the  debt  had  been  coDtractr 
ed  above  six  years  before  the  coipmencemeDt  of  the  action ; 
that  the  defendant  having  been  applied  to  for  payment  of  the 
debt  by  a  letter  from  the  plaintifl^  dated  the  23d  of  July,  180S, 
wrote  to  the  plaintiff  on  the  26th  of  the  s^me  month,  in  the  fol- 
lowing terms  :  ^^  I  have  received  yoyr  letter  of  the  23d,  and 
must  refer  you  to  Messrs.  C,  my  solicitors,  whose 
opinion  ^always  governs  me.  I  recommend  you  to  [  ^199] 
call  on  them,  as  it  will  save  you  the  trouble  of  a  jour- 
ney to  W.  They  are  in  possession  of  my  determination  and 
ability.'^  In  consequence  of  this  letter,  a  person  on  behalf  of 
the  plfldntiff  having  called  on  Messrs.  C^  and  stated  tbut  be 
came  on  account  of  the  defendant's  bill,  was  informed  by  them 
that  the  defendant  was  out  of  town,  but  that,  if  the  plsdntiff .  had 
any  letter  which  would  bind  the  defendant,  the  debt  would  be 
paid,  if  it  amounteid  to  100{. 

Lord  Alvanley  ccmsidered  himself  bound  by  the  caae  cf 
Umfd  V.  Mawid^  2  T.  R.  760.  to  leave  it  to  the  juiy  to  decide 
whether  the  above  l^tter^  coupled  with  the  subsequent  conversa- 
tion at  Messrs.  C.'s,  amounted  tq  an  acknowledgment  of  a 
debt* 

The  jury  found  a  verdict  for  the  plaintiff. 

A  rule  nm  for  a  new  trial  having  been  obtained  on  a  ibiiiier 
day— 

ft  . 

Sur  James  Mansfield,  Ch.  J.  said,  the  letjtev  written  by  the  de* 

fendant  in  the  case  of  Uatfd  v.  Manmd  was  very  different  from 
tliat  written  by  the  defendant  in  this  case.  The  turn  of  the  letter 
in  that  c^se  was,  that  it  was  unjust  that  the  plaintiff  should  dp 
any  thing  to  injure  the  defendant ;  and  that,  rather  than  pay  any 
costs  beyond  those  of  defending  the  action,  the  defendant 
would  go  to  gaol.  But  how  could  the  plaintiff  s^nd  the  defend- 
ant to  gaol,  unless  some  debt  was  due  ?   In  the  pr^^nt  caois, 

S7 
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althoQgh  the  term  ^  ability''  might  seem  to  import  that  the  de» 
ftndant  owed  something  that  he  could  not  pay,  yet  he  did  not 

think  there  was  sufficient  in  that  expression  unez* 
[  *S00  ]   plained  *to  take  the  case  out  of  the  statute.    THiev 

the  case  is  tried  again,  the  plaintiff  might  examine 
Messrs.  C.  as  to  the  defendant's  ability,  and  as  to  any  deter- 
mination he  had  communicated  to  them  respecting  payment  of 
the  demand. 

Heath  and  Rooke,  Js.  concurring,  the  role  was  made  abso- 
hite. 


^  in  atncififwtt  brought  to  recover  tbe  amount  of  a  faiD  of 
exchange  drawn  on  the  defendant  and  Lord  Cork,  in  ftrour  of 
die  plaintiff.  The  defendant  pleaded  the  statute  of  fimitations* 
^e  bill,  at  the  time  of  t|ie  action  brought,  was  of  near  nineteen 
years'  standing ;  which  was  relied  upon  by  the  defendant's 
GOMisd  as  aflbrding  the  strongest  presumption  that  the  debt 
had  been  satisfied ;  the  defendant  having  b^n  at  al  times  in  a 
situation  to  be  sued  for  it.  To  support  a  new  promise  within 
the  six  years,  the  phintifis  replied  that  die  defendant,^  having  be- 
come much  involved,  had  assigned  his  estates  to  trustees  for 
payment  of  his  debts ;  and  in  answer  to  an  application  for  pay- 
maiit  of  this  money  in  the  year  1 792,  bad  written  the  following 
letter  to  plaiptifis: 

^  I  fecdved  your  letter,  and  beg  leave  to  refer  you  to  my 
trustee^  Mr.  H.  Wall,  of  Paper  Buildings,  on  this  compGcated 
bufluiesa.  I  should  be  glad  to  be  informed  how  you  have  set- 
tled it  with  Lord  Cork. 

"  I  am,  &c.  Inchiquin.'^ 

But  they  gave  no  evidence  of  this  trust,  but  they  relied  merely 
on  this  letter. 

[*S01  ]       •Lord  KenyoQ  ruled,  that  where  a  debt  was  estab- 
Rshed^  (as  here  it  wa?,)  by  proving  the  hand-writing 
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of  the  defendant  to  the  bill,  who  idied  on  the  statute  of  limita- 
tions, if  the  plaintiff  gave  any  general  evidence  of  acknowledg- 
ment, that  it  should  be  taken  to  apply  to  the  debt  in  question; 
and  that  it  should  lie  on  the  defeiUhfit  to  explain  the  promise  so 
made,  and  show  that  it  applied  to  some  other  demand.  In  tfis 
present  case  the  demand  was  estabHahed ;  %xA  the  bSl  bring 
drawn  on  Lord  Cork,  and  his  name  b^ihg  menfiohted  M  ih&M- 
ter,  fortified  the  construction  that  this  letter  applied  to  lAie  de- 
mafid  on  the  biffl  in  question.  And  as  to  the  lelteri  Ms  lordship 
OMMght  it  was  an  acknowledgment. 

We  have  seen  above,  that  a  promise  nnade  by  a  debUnr  wiH 
revive  a  preceding  debt;  and  that  an  acknowledgment  of  a  ddU 
is  evidence  of  a  promtse  to  pay ;  and  we  have  considered  die 
evidenefe  propel'  to  be  admitted  to  prove  sudi  aekiuwledgilieiit; 
We  now  come  to  consider  what  eflect  the  ackno#ledgm^nt  6f 
one  of  the  sevei^al  parties  to  the  same  contract  iviH  have  in  «€• 
sloritig  a  debt,  it  being  barred  by  the  8tatttte.[l] 

E]  Id  the  case  of  Johnson,  Admr,  ^c.  vs.  Beardslee  ^  Al  {16 
k9.  R^,  3,  4.)  the  Court  said ;  ^  The  demand  of  the  plaintiff 


'*  was  liquidated  with  John  Btarddet^  in  1806,  and  he  died  is 
*'  1806 ;  consequeotly  before  the  Statute  of  Limitattoos  had  ^t* 
**  tached  oo  the  debt.  Within  six  years  before  this  suit  waa 
''  brought,  two  of  the  defeodants,  and  who  were  also  exesutora  of 
"John  BearMee^  admitted  the  demand,  and  proA^ised  pc^msat." 
Mgment  for  die  plaiatiff.  Sf  Vide  BiUews^  Admr.  <|v.  va.  Ho- 
gan^  I  Hayte,  Rep.  13. 

But  in  the  ca^e  of  Mooerg  vs.  White  f  Al  (6  Johns.  Ck.  Ap. 
373.)  it  was  Held^  That  an  acknowledgmsBt  or  admission  by  an 
eiMfCUtor  or  administrator,  will  not  bind  the  real  iu$et$  in  the 
bands  of  an  heir  or  devisee,  or  of  the  people,  by  escheat,  or  af* 
feet  the  right  of  either  of  them  to  plead  the  Statute  of  Limits- 
tions. 

And  in  the  case  of  The  ExecuUfrs  of  ttther  vs.  The  Repreeei^ 
MtPte  cf  Tucker,  (1  MCord^e  Ck.  Rep,  176.)  Waties,  Chancel- 
lor, in  pronouncing  hi9  decree  eaid  ;  *'  It  is  however,  cbntended 
^tfaat  Beriot  was  the  executor  of  T^ieierj  and  that  he  has  bound 
**tliS  estate  hy  the  bond  to  Fisher y  and  hy  the  letter  promising 
** payment  out  of  the  estate.    It  would  be  suf&cient  to  oppose  t^ 
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'  In  Blani  v.  HcL^drxg^j^fi)  £n  a&^:vm'pnt  was  brought  against 
four;  who  pleaded  the  statute  of  limitations;  and  the  verdict 

(a)  a  Teat.  m. 


^  this  argnmeDt  the  fact  that  the  bond  was  not  as  executor,  but  as 
Vsunriving  partner  in  behalf,  of  the  firm  of  Htriet  and  Thicker. 
*'  Bat  if  it  had  been  given  id  the  cbaructer  of  executor  it  would 
**  not  charge  the  estate  of  Tucker y  for  It  has  been  repeatedly  de- 
"  eided  that  an  executor  does  oot  possess  such  a  power.  Hecan- 
**  not  vary  in  any  way  the  actual  state  of  his  testator's  debts,  and 
**  therefore  canoot  revive  a  claim  on  the  estate  which  has  been 
^'barred.by  the  limitation  act,  or  even  prevent  the  running  of  the 
'*  act  by  his  acknowledgment  of  it  within  the  period  of  limita- 
"  tion" 

Loose  conversations  of  an  Executor  will  not  raise  an  assumpsit 
to  take  a  case  out  of  the  Statute  of  Limitations.  JSendtrtmL  JT 
Al   vs.  FooU's  Ez'ors.  3  CalVs  Rep.  248,  252. 

Whether  the  acknowledgment  of  the  agent  of  an  executrix 
will  take  a  case  out  of  the  Act  of  Limitations  1  Qucere.  L^midaie's 
Ej^x.  vs.  Ghequiere,  {On  Appeal)  4  Harr.  fy  Johns.  Rep.  267. 

Tb6  heirs,  or  persons  interested  in  the  real  estate  of  a  deceased 
debtor,  may  appear  before  the  surrogate,  and  oppose  the  applica- 
tion of  the  executor  or  administrator  for  a  sale  ;  and  may  inter- 
pose the  Statute  of- Limitations,  in  the  same  manner  as  if  they 
were  sued  by  the  creditor.  For  it  must  be  shewn,  that  diere  are 
valid  and  subsisting  debts  beyond  the  amount  of  the  personal  es- 
tate, that  is,  debts  not  bnnrcd  by  the  Statute  of  Limitations,  before 
an  order  of  sale  is  granted.  Mooers  vs.  White  Jj^  AL,  6  Johns.  CT. 
Rep.  389. 

The  Administrator  of  the  drawer  of  a  note  wrote  several  letters 
io  the  executors  of  the  indorsee  recognising  the  existence  of  the 
demand,  but  dech'ning  to  take,  up  the  note.  .  He,  however,  finally 
wrote  that  he  would  be  in  town  in  a  few  days  and  toould  settle  the 
UiaUer  in  some  way.  Held,  that  this  was  sufficient  evidence  of  a 
promise  to  pay.  Jones  4*  Al,  Ex*ors.  Sfc.  vs.  Moore^  Adtnr.  jpc  5 
JS^n.  Rep.  573. 

Where  an  Administrator  files  as  an  exhibit  in  a  siiit  in  chancery, 
an  account  against  his  intestate  in  favoar  of  A.,  it  is  a  sufficient 
acknowledgment  of  such  account  to  prevent  the  operaiion  of  the 
Act  of   Limitations.      Forbes   vs.*  Perries^   Admr,    iH  arr.  St 
Johns.  Rep.  109,  112. 
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wa9^  fliat  one  of  the  defetidants  did  assunie  within  six  yeftTs^ 


The  acknowledgment  or  confession  of  one  executor,  of  a  debt 
doe  from  his  testator  will  bind  a  co-executor  in  a  snit  against  him, 
so  for  as  to  prevent  him  from  availing  himself  of  the  Statiite  of 
Linitations ;  but  it  will  not  be  evidence  of  an  original  debt.  Ham" 
mon  vs.  Huntley  ^  Ah  4  CW.  Htp,  499, 494.  Johnson, Admr»^, 
▼8.  BeardsUe  8f  AL  16  Jckna,  Rep.  3.  ^  Vide^  Brown  Sc  AL  vs.  An^ 
derson,  Admr,  13  Ma$$,  Rep.  903.  Emerson  vs.  Thompeon  ^  AL 
IB  Moms.  Sep.  429.  Briggs  vs.  Exors.  of  Starke^  2  Rep.  ConeL 
€t.  So.  Car.  111.  Cobhamj  Assignee ,  ^c.  vs.  Administrators^  % 
nones.  Rep,  7. 

An  administrator  cannot  revive  a  debt  due  to  himself  from  the 
intestate,  which  at  the  time  of  the  intestate's  decease  was  barred 
by  the  Statute  of  Limitations.  RicKmond^  Admr.  ^c.  2  Picker.  Rep. 
S67. 

h  seems f  that  if  an  endorser  of  a  note,  be  not  liable  as  endorsee, 
he  would  not  be  so  far  interested,  by  reason  of  an  implied  warran- 
ty of  the  genuineness  of  the  note;  as  tQ  preclude  his  being  a  wit- 
ness to  shew  the  maker's  confession,  so  as  to  take  the  note  out  of 
the  Statute  of  Limitations,  after  the  maker's  signature  had  been  pro- 
ved by  another.     BcukinsYs.  Wilson^  6  Cow.  fiep.  471. 

In  an  action  against  an  executor,  the  plaintiff  may  state  that  the 
testator  being  indebted,  &c.  the  'executor,  after  tbe  death  of  the 
testator,  in  consideration,  &c.  promised  to  pay ;  in  order  to  save 
the  Statute  of  Limitations.  Whitaket  vs.  Whitaker^  Exor.  3fc,  B 
Johns.  Rep.  112. 

Tbe  admission  of  the  wife,  who  was  accustomed  to  conduct  her 
husband's  business,  is  sufficient  to  take  the  case  out  of  the  Statute 
of  Limitations,  in  an  action  against  the  husband.  Anderson  vs. 
Sanderson^  1  HoWs  Rep.  591. 

Id  the  case  of  Smith,  Administrator  of  Walker,  vs.  Daniel  4r  Gu- 
Han  Ludlow,  {6  Johns.  Rep.  267.)  which  was  an  action  of^Mttmp- 
sU;  the  declaration  contained  seven  coums.  The  defendants 
pleaded  non  assumpsit ;  and  non  assumpsit  infra  sez  annos,  on 
which  the  issue  was  joined.  It  appeared  thatZ>.  Sf  O.  Ludhw,  being 
partners,  dissolved  their  partnership  on  the  Slst  of  December,  1801, 
and  gave  notice  in  the  Gazette  of  the  dissolution,  and  that  D.  was 
authorized  to  receive  all  payments,  and  adjust  all  accounts  relative 
to  the  partnership.  Previous  to  the  commencement  ofthe8uit,(viz.  in 
June,18089)the  plaintiff  called  on  the  defendant  ChUian  and  request* 
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and  the  other  non  ««iifiii}Mtt.   Aodkwashddl 


«4 1  setUemeot  of  the  accovot  of  the  intestate,  ainl  Che  dcffendttt  G. 
thfUt  advMtted  the  aoco«nt,(niarked  A. ,)  dateil  J>f4]vemher  SOCh,  i  7^, 
to  have  beea  isade  oiit  by  him*  and  said  he  tboaght  the  aooooot  of 
the  defeodaats  with  Walker  had  been  settled  by  the  other  defend- 
ant io  whose  hands  the  Books  of  the  partnership  were ;  and  that 
be  would  see  the  d^eodaot  Dawel  on  the  subject^  and  #o!iNL 
eeaMDaaieate  the  resalt  to  the  plaiotiff.  This  was  held  a  safficient 
ackaawledgadeirt  of  the  debt  to  take  it  out  of  Ae  Statute  of  Limi- 
MioQS  ;>  the  Court  said,  **  This  was  eqnivaleot  to  sajring^.  that  if 
'^the  accoant  had  not  been  settled,  it  should  be  settled  aad  paad." 
The  plaintiff  forther  gave  in  evidence  an  account  dated  January 
Istf  1808,  signed  by  D.  Ludlom  an4  Co.,  which  was  objected  to,  as 
beii^  made  out  and  signed  by  D.  Ludlow,  after  the  dissolution  of 
the  partnership.  The  Court,  however,  said ;  ^*  But  the  acknow- 
"  ledgment  by  Damd  Ludlow^  the  other  partner,  was  more  deci- 
**  sive.  He  made  out  an  account  with  the  plaintiff,  as  late  as  1st 
*<  of  Jan%uiry,  1808,  in  which  the  intestate  was  credited  with  the 
<«  cash  advanced  for  the  bank  shares.  Thisac'count  was  made  out 
**  after  the  dissolution  of  the  co*partnersbip ;  but  in  the  notice  of 
*'  dissolution  It  was  announced  to  the  public,  that  the  defendant 
**  Daniel  was  authorized  to  adjust  all  accounts  re]atio|^  to  the  part- 
'^nership.  Without  this  express  authority,  the  confession  of  one 
*^  partner,  after  the  dissolution,  will  take  a  debt  out  of  the  Statute. 
''  The  acknowledgment  will  not  of  itself,  be  evidence  of  an  original 
*^  debt,  for  that  would  enable  one  party  to  bind  the  other  in  new 
«'  contracts.  {Hacfdey  v.  Patrick,  3  Johns.  Rep,  536.)  fiat  the  ori- 
**  ginal  debt  being  proved,  or  admitted,  the  confession  of  one  will 
^<  bind  the  other,  so  as  to  present  him  from  availing  himself  of  the 
*<  Statute  of  Limitations.  This  is  evident  from  the  cases  of  WMt' 
*^  comb  vs.  Whitney^  and  of  Jackson  v.  Fairbanks  {Doug.  652.  2  H. 
*^BUtck,  340.)  and  it  results  necessarily  from  the  power  given  to 
^adjust  accounts.''  d&  Vide  <a  the  seme  ^ecf,  Skdien  vs.  Odb  f- 
AL  3  Mm^,  Hep,  191.  M'iMire  f  Cb.  vs.  Oliver,  &himoo^,  ^.  2 
Hawk's  Bep.  209.  Executors  of  Fisher  vs.  RepreeenUUives  of  Tuck' 
erj  1  McCord's  Ch.  Rep,  172,  177. 


In  the  case  of  Ward  vs.  Howell  ^  Al  (5  Harr.  4r  JohmB.  Sep.  M^ 
61.)  ^*  The  only  question  was,  whether  the  adodsaions  of  oiie 
*^  partner  after  the  partnership  is  at  an  end,  are  evidence  agaimt 
'^  the  rest  of  the  partners.  Tiia  Court  [of  appeals  of  Marjiaod] 
'*  were  of  opinion,  that  the  evidence  was  not  sufficient  to  charge  the 
** partnership  with  a  debt,  though  it  would  be  suftcienl4o  take 
*'sttch  a  daht  oat  of  the  Statute  of  Ltnitations.'' 

Al  the  case  oftiie  Executors  tf  Fisher  vb.  Reprts€ntaiivesofT\s^ 


1 
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\  tiMt  the  phhiliff  congii  not  have  jui^gment 


€r,  (I  MCortPt  €h.  Jfep.  190.)  Nott,  J.  delivering  the  deeinon  of 
Tbr. C^QiiT  OF  ApfsALS,  tail! ;  *' I  e^BCtrui thtf  g eoMal  e<wfM  of 
*<  roMQoiog  wbich  the  Cbaocellur  hfas  ado|4ed  m  tbb  ca»,  aadtlie 
''  Gonclu^ioQ  at  wbich  he  has  arrived.     How  fkr  the  aohaomladg* 
**  meats  of  ooe  partner  of  the  existeoce  aad  amoaat  of  a  debt  maf 
'*  be  evidence  to  bind  another,  aAer  a  dissolution  of  the  co-partner- 
**  ship,  is  a  qcestioo  respecting  which  different  opinions  have  been 
"  entertained.     In  the  cases  of  Hockley  v.  Pairifiky  3  Joboa^  B/egfi, 
*<  536y  Shnith  v.  Ludlam^Q  Johns.  Rep,  $67,  and  Chardon  v.  Ccddetf 
*<  ^c.  2  Const.  Rep.  Tread.  Ed^t.  685,  the  Count  seemed  to  have 
"  thought  that  the  confession  of  one  could  not  bind  the  other.  But 
*'  in  the  case  of  Wood  v.  Braddick,  1  Taunt  lQ4,Simp9oufM^r' 
**  rison  v.  Geddes,  %  Bay,  633  and  R^tnedyfk  v.  Kanectyia&ert^  1 
<<  Gallison,  630,  contrary  opinions  are  exprossed.     Saab  evideaee 
«  is  unquestlQnahJy  sufficient  to  save  a  case  from  the  epefiitioD  ef 
*<  the  Statute  of  Limitations ;  and  Lthiak  it  admunble  as  to  the  ^x* 
**  isteoce  of  the  debt,  but  I  cannot  think  it  cxmclunve,     Tha  Court 
**  must  be  allowed  to  give  it  such  credit  only  as  under  the  circuro- 
''  stances  it  appears  entitled  to." 

In  the  case  of  Wood  ^  AL  AsH^esy  ^e.  vs.  Braddi^t  (1 
Taunt,  Rep.  104.)  upon  issue  joined  in  the  Pleaa  of  the  CreHerat 
Issue  and  the  Statute  of  UmitaHons,  it  was  Heid^  that  an  adraia- 
8ion  made  by  one  of  two  partners  after  the  dissolution  of  the  part- 
nership, concerning  joint  contracts,  that  took  place  during  the  part- 
nership, is  competent  evidence  to  charge  tho  other  partner. 

fiut  in  the  case  of  Clementeon  vs.  William^,  (8  Cranek*^  Rep. 
72,  74.)  which  was  a  suit  instituted  by  the  plaintiff  against  James 
llVilliams  and  John  Clarke,  merchants  and  paxtner^,  trading  under 
the  firm  of  John  Clarh^  i  Co,,  the  writ  was  executed  on  WiHiams 
only,  who  pleaded  Nan  Aseumpeit  and  the  Act  of  Lmitatiaus,  on 
which  issue  was  joined  ;  a  witness  proved  that  in  December  pre- 
ceding the  trial  be  presented  to  Jphu  Clarke,  a  certain  acfooimt 
against  the  said  John  Clarke  &  Ca  in  favour  of  the  plaintiff;  and 
that  said  Clarke  stated  'Mhat  the  said  account  was  due,  and  tbut 
he  supposed  it  had  been  paid  by  the  defendant,  but  had  not  p«id 
it  himself,  and  did  not  know  of  its  ever  being  paid  :'*  under  the 
opinion  of  the  Court  the  Jury  found  for  the  defendant,  and  judg- 
ment was  entered  in  his  favour,  and  upon  Error  brought,  Mar- 
shall, Ch.  J.  delivering  the  opinion  of  the  Court,  said  ;  ^^  In 
*<  the  case  at  bar,  the  acknowledgment  bf  John  Clarke  is  that  he 
<^  bad  not  discharged  the  account  presented  to.  him,  but  be  doe? 
''  not  say  that  it  was  not  discharged.  His  partner  may  have  paid 
^*  it  withQut  the  knowledge  of  Ciarkei»  and,  oonsequantly*  the  de- 
"claration  of  Clarke  (hat  he  bad  not  himself  paid  it,  and  that  he 
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agaiittt  die  defendMity  who  was  found  to  ha?e  promed  witfaiB 
six  years. 


"  did  oot  know  whether  bis  paitoer  had  paid  it  or  not,  is  do  proof 
"  that  the  debt  rtstnains  due,  and  therefore  is  not  such  ao  aclmow- 
'^ledgmeiit  as  will  take- the  case  out  of  the  Statute  of  Limita' 
«'  tions.^'   ^  Vide  MarshaU  vs.  DaUiber,  5  Conn.  Rep.  486. 

And  in  the  case  of  Wetzell  vs.  Buaeard^  (t  1  Wheat  Sjtp.  314.) 
M AftsaALL,  Ch.  J.  in  delivering  the  opinion  of  Ihe  Courts  cited 
the  case  of  Ctementson  vs.  Jvuliamsj  (8  Crunch,  Rep.  72.)  and 
said ;  '*  In  that  case,  a  declaration  by  one  partner  that  the. account 
'*  was  originally  dae,  and  that  he  had  never  paid  it,  and  did  not 
**knowthat  it  had  ever  been  paid,  but  supposed  his  partner  had 
!' discharged  it,  was  declare^  to  be  insufficient  to  take  the  case 
•<'OQt  of  the  Statute.  It  is  true,  that  the  partnership  was  dissolv- 
><  ed  when  this  declaration  was  made,  but  the  Cdurt  did  not  put 
'*  the  case  on  that  point  It  was  determined  on  the  insufficiency 
**  of  the  acknowledgment.^' 

And  in  the  case  of  Bell  vs.  Morrison  Sf  Al  (1  Peter's  l&p, 
8up,  Ct  U,  8,  373,)  Story,  J.  in  delivering  the  Opinion  of  tie 
Court,  said;  ''^ When  the', Statute  of  Limitations  has  once  ri^i 
'*'  against  a  debt,  the  cause  of  action  against  the  partnership  |s 
**  gone.  The  acknowledgment  if  it  is  to  operate  at  all,  is  to  create 
<'a  new  cause  of  action  t  to  revive  a  debt  which  is  extinct ;  and 
'^thus  to  giV'e  an  action  which  has  its  life  fr6m  the  new  promise 
*'  implied  by  law  from  such  an  acknowledgment,  and  operating 
^'  and  limited  by  its  purport.  It  is  then,  in  its  essence,  the  crea- 
"  tion  of  a-  new  right,  and  not  the  enforcement  of  an  old  one.  We 
**  think,  that  the  power  to  create  such  a  right  does  not  exist  after 
**  a  dissolution  of  the  partnership  in  any  partner.^ 

The  above  case,  at  page  369,  also  contains  thefoOowing  note  : 
"The  Reporter  has  been  informed,  by  Mr.  Chief  Justice  Gib- 
son, that,  at  the  December  Term,  1827,  of  the  Supreme  Court  of 
Pennsylvania,  the  Court  decided,  after  full  argument,  that  the  ac- 
knowledgment by  a  partner,  after  the  dissolution  of  the  partner- 
ship, "will  not  take  the  debt  oot  of  tho  Statute,  so  as  to  make  the 
otlter  former  partners  liable.  This  case  will  be  reported  by  Messrs. 
Sergeant  &  Rawle." 

And  no  acknowledgment  of  the  principal  debtor,  made  subse- 
quent to  the  contract,  can  take  the  case  out^of  the  Statote  of 
Limitations  as  to  his  guarantor  or  surety.  Meade  vs.  McDam^ 
eH  5  Binn.  Rep.  195. 

A  new  promise  fay  an  Executor  or  Admiuistrator^  within  six 
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^This  case  may  be  ej^laiaed  on  tte  Baaoer  of  the   [  ^SOS  ] 

finding;  for  as  the  plea  was  joint,  %nd  the  replication 

must  have  alleged  a  joinl  undertaking,  the  verdict  did  not  find 


^ears,  takes  the  case  out  of  the  Statute  of  limitations  ]*  as  well  in 
an  action  against  an  Administrator  de  bonis  nojit  as  against  the 
original  Executor  or  Adminisf  rater,  who  made' the  promise.  Ern^ 
eraon  vs.  Thompson  (J-  Al.  ^  6  Mass.  Rep.  429. 

An  Executor  is. not  bound  to  plead  the  Statute  of  Limitationi 
to  a  debt  which  he  believes  to  be  a  just  orte  ;  and  his  acknow- 
ledgment will  prev^Dt  the  Statute  from  running  against  it.  Wal» 
ter  ^  Ux,  vs.  Radciife,  Admr.  8fc.  2  Eq.  Rep.  (^Dessauss^)  657. 
^  Vide  CobhaMy  AB»ignte,p  8fC.  vs.  Admnistrdt0r$,  2  Hayw. 
Rep.  1.       '  ^ 

Contra,  Heard  vs.  Mtader',  1  Greenl  Rep.  157.  Lafon^s 
Heirs  vs.  kisExors.  3  l\iart.  Rep'.  {N.'  S.)  707. 

A  suit  was  brought  against  several  persons,  who  were  (he  heirs 
and  devisees  of  a  deceased  I>bbtof ;  tfro  of  the  Defendants,  who 
were  also  his  E^ecotors,  promised  to  pay  the  debt  The  CpuaT 
said  ;  **  With  respect  to  th^  other  Defendants,  who  have  not  ac- 
'<  knowledged  the  demand  oV  promised  to  pay  it,  the  acknowledge 
^  ment  of  one  joint  debtor,  of  the  existence  of  the  debt,  is  suffi- 
'*  cient  to  take  the  Case  out  of  the  Statute.  {Smith  v.  Ludlow^ 
**  6  Johns.  Rep.  ^7.  .  2  H.  Bl  340.  "Doug.  652.)  The  Court 
<'  see  no  reason  \^hy  that  principle  should  not  apply  to  the  case  of 
<<  Execotors,  heird  and  devisees,  as  weir  as  to  every  other  case.*' 
Johnson,  Admr.  '^c.  vs.  Bedrdslee  Sf  Al.  16  Johns.  Rep.  8,  4.  ^ 
Yidt  White  vs,  Hale^  Al  3  Picker.  Rep.  t^\. 

■ 

But  In  the  case  of  Thompson  vs,  Peter  8f  AL  Admrs.  8fc.  (12f 
W^eat.  Rep,  565,  566,)  ft  wa^  Held,  that  an  acknowledgment  of' 
the  debt  by  the  personal*  representatives  of  the  original  debtor, 
deceased,  will  oof  take  the  case  out  of  the  Statute  of  Limitations. 
And  M AR8G ALL ^'Qh:  J.  in' delivering  the  ppiaion  of  the  Courts 
aAer  adverting  to  the  acknowledgments  proved,  said  ;  ''  Had  this 
'^oven  been  a  suit  against  the' original  debtor,  these  declarations 
**  would  not  have  been  sufficient  to  take  the  c^se  out  of  the  Stat- 
**  ate.  The  cases  cited  from  8  Cranch^s  Rep.  72,  and  11  Wheat 
^*  iZep.  209,  are  expressly  in  point.  But  this  is  not  a  suit  against 
^'  the  original  debtor.  It  is  brought  against  his  representative,  who 
'*,may  have  no  personal  "knowledge  of  the  transaction.  Dcclara- 
'*  lions  against  him  have  never  been  held  to  take  the  promis'e  of 
**^  a  testator  or  intestate  out  of  the  Act, .  Ipdead,  the  contrary  has 
•*becnh<^d." 
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what  the  plaintiff  had  hound  himself  ta  prore.    But  ftt  the  pres* 


In  assumpsit  by  £^.  S.  as  surviviAg  partaer  of  S,  ^  J,  8.  the  de- 
claratioD  stated  the  promises  to  be  to  fS.  4^  J-  8.  id  the  lire-time 
of  J. .  8.  The  Act  o(^  Limitatioiis  ivas  pleaded,  and  to  take  the 
case  out  of  that  act,  evidence  was  offered  of  a  promise  made  to 
&  8.  after  the  death  of  J.  8.  Heii,  that  the  evidence  was  suffi- 
cient to*  avoid  the  Statute  ;  and  titat  I  here  was  no  necessity  to  de- 
clare specially  on  the  promise  to  the  Plaintiff,  «s  surviving  partner. 
And  Chase,  Ch.  J.  who  delivtred  ike  Opinion^  of  tke  durt^  said ; 
"  The  case  of  a  surviving  partner  is  distinguishable  from  that  of 
**  an  Executor.  An  express  promise  made  to  an  Executor  create9 
*'  an  assumpsit  to  him^  and  is  founded  on  the  antecedent  consid- 
"  eration  oi  a  debt  due  to  the  Testatpr  t  and. a  count. in  the  decla- 
**  ration  must  be  framed  on  it,  ^nd  the  proof  must  correspond  with 
•^  and  be  adapted  to  it ;  the  moneV  when  recovered  will  be  as** 
*^  sets  in  the  hands  of  the  £x:ecntor,  and  he  will  be  Mx^oontabie  for 
^  it.  A  surviving  partner  has  tf  right  to  alf  the  efiects  belonging 
*Uo  the  partnership,  and  to  recctye,  sue  for  and  recover,  all  the 
*'  debts  due  to  the  partnership.  The  right  ^nd  remedy  are  uni- 
**  ted  in  him,  the  original  promise  made  to  him,  and  his  deceased 
**  partner,  still  exists^  and  the  right  of  action  ^ith  the  remedy  sur- 
'^vivedto  him.  The  acknowledgmaiii  to  tne  surviving  partner 
"  sav^s  and  preserves  the  remedy  in  l^o  suirvivpr,  and  avoids  the 
"  bar  by  the  Act  of  Limitations.  It  does  not-  create  a  new  assun^ 
**siii  but  is  a  saving  of  the  remedy  on  the  original  promise.  The 
^*  surviving  partner  is  accountable  to  the  creditors  of  the  firm, 
''and  to  the  representatives  of  the  deceased  partner."  Barney 
vs.  8mihj  \^0n  Appeal,)  4  Har,  8f  J^kns,  Rep.  4Sd,  495. 

« • 

The  Plaintiff,  who  was  the  surviving  partner  of  J.  and  0.  iitt- 
atofi,  and  the  Administrator  of  C  AtlstafL,  his  deceased  partner, 
brought  an  action  of  assumpsit  against  i^  Defendant^  who  waa 
ihe  surviving  partner  of  T.  and.  A.  Coniee^  and  the  Executor  of 
A.  ConUty  bis  deceased  partneK  *  The  Defendant  pleaded  the 

feneral  issue  and  the  Act  of  Limitations.  A  witness  for  the 
laintiff  testified  that  nil.  Contee/in  his  life  time,  informed  the 
witness  that  T.  sTnd  A.  Contee^  owed  the  houstf  of  J.  and  C  Ail* 
Stan,  upwards  of,  or  between  9  and  10,000  dollars;  The  Plaintiff 
also  produced  and  read  in  evidence,  sundry  letters  admitted  to. 
have  been  written,  Jrt)me  of  them  by  T.  Contee,  and  the  others  by 
A.  Contee,  to  J.  and  C.  Attstan,  acknowledging  themselves  indebt- 
ed to  A  and  C.  AUstan,  and  promising  payment,  making  mention 
of  accounts. received  but  not  examined,-  d&c  Held^ihsX  such 
acknowledgments  were  sufficient  to  take  the  case  out  of  the  Act 
of  Limitations.  AUstan's  Admr,  vs.  Canteens  ExW.  {In  ^ErrorA 
4  Bar.  ^  Jt^ns,  Rq^.  351; 
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ent  day,  upon  the  principle  of  subdequent  decision^)  the  juiy 
ougbt  to  bare  considered  the  promise  of  one  as  the  promise 
of.  all;  and  therefore  should  have  found  a  general  verdict 
against  all. 

The  acknowledgment  of  one  put  of  severaldrawers  of  a  joint 
and  several  promissory  note,  takes  it  out  of  the  statute  of  liniT 
itations  as  against  the  others,  and.  may  be  given  in  evidence  oa 
a  separate  action^against  any  of  them.[1  ] 


^■^ ' 


A  promise  by  an  Adminfetrator  to  pay  a  debt  of  the  intestate, 
will  not  take  the  demand  ont  of  (be  Statute  of  1791,  c.  28» 
IMassachusettSj^  limiting  sitits  against  Administrators  to  four 
years.  B^own  ^  At.  vs.  Anderson^  Admx.  ^c,  13  Mass.  Rep. 
201.  Dawes  J  ^^udge,  8fc.  Vs.  Shed  8f  Al  E%ors.  ^c,  15  Jdass. 
Rep,  6.  4:  ^de  Emerson  v^.  Thdnipson  Sf  Al  16  Mass,  Rep. 
4S§.     Heard  vs.  Meader,  1  Greent  Rep,  167. 

Et  Vide  Stat.  9  Geo.  I V^  (Cited,  pase  191,  at  the  end  of  Wa 
[1.])  .../'.        -^ 

[1]  By  the  1st  section  of  the  statate  of  ^  Geo.  IV.  passed  9th 
May,  1828,  (and  which  wetfit^ioto' operation  on  the  1st  day  of  Jan- 
nary,  1829,)  Joint  contractorsi  or  executors  or»idministratorsofany 
contractor,  shaU  not  be  chargjsable  ia  icespect  of  any  written  ac- 
knowledgment of  bis  cO-contiractbr,  6i,c.  But  this  eDactanent  is 
not  to  alter,  take  aifay,  or  lessen  the  effect  of  any  payment  of 
principal  or  interest,  made  by  aqy  persoo  whatsoever.  In  actiods 
against  two  or  more,  snch  joint  contcaetors,  or  executors,  or  ad- 
lainistratoi:^^  if  it.  shall  appear  at  the  trial  ..or  otherwise,  that  the 
plaintiff,  thopgh  barred  as  to  one  or  more  of  such  joint  contractors, 
or  executors,  or  administrators,  shall  nevertheless  be  entitled  to 
recover  against  any  oth^r,  or  others  of  the  defendants,  hy  vir- 
tue of  a  new  acknowledgment  or  promise,  judgment  may  be  gir- 
en  and  costs  allowed  for  the  plaintiff  as  to  such  defendant  or  defen- 
dants against  whom  he  shall  recover^  and  for  the  other  defendant 
or  defeudants  against  the  plaintiff. 

A  partid  payment  sfiade  or  a  note  by  tb^  principal  promissor, 
wvU  take  the  debt  out  of '  the  Statute  of  Limitations  as  to  the  sure- 
ty.    Hmt^  Ex'or.^c.  vs.  ^Bridghani  8f  Al  2  Picker.  Rep,  681. 

Ap«^  an  actoowledgmerrt  will  haYc  the  same  effect,  Frye  vs. 
Barker  ^Al  4  Flcker.  Rep.  382. 
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In  an  action  on  a  pfomissdry  notej(a)  tried  before  Hotham, 
Baron,  at  the  Spring  aseiaes,  in  Hampshire,  in  the  year  1804^ 


(a)  Dong.  620. 


The  acknowledgment  of  a  d^bt  barred  by  the  Statute  of  Lim- 
itations, by  one  of  several  joint  deWprs,  is  sufficient  to  take  the 
case  oat  of  the  Statute  as  aj^ainst  all.  Whiu  V3.  HaU  4^  Ai.S 
Picker.  Rep.  ^^h 

The  acknowledgment  of  one  of  several  joint  makers  of  a  prom- 
issory note,  takes  it  out  of  the  Statute  of  Limitations  as  against 
the  others.     Bowid  ^  Al.  Vs.  Ifathrop^  4  Conn.  Rep.  336. 

An  acknowledgment  within  six  years  by  one  of  the  joint  makers 
<rf*  a  promissory  note  will  revive  the  debt  against*>tbe  others,  al- 
though that  other  has  made  no  acknowledgment,  and  only  signed 
the  note  as  surety.     Perham  vs.  Raj/fialSf  Al  2  BingU.  R^.  306. 

If^  A.  guarantee  to  B.  the  performance  of  any  contract  which  6. 
may  make  with  C,  and  six  jears  elaps^^fter  the  contract  between 
B.  an  C.»  and  before  the  bringing  of  the  9uit  against  A.  upon  his 
guaranty,  no  acknowledgment  by  C.  subseqtieot  to  the  contract, 
can  take  the  ca^  oat  of  the  Statute  of  Limitations  as  to  A. 
Meade  vs.  M^Dotcelly  5  Binn.  Rep,  1  ^.      . 

In  order  to  take  a  case  out  of  the  St&tote  of  Limifations  in  an 
action  on  a  promissory  note  it  \i  not  sufficient  to  shew  ^  payment 
by  a  joint  maker  of  the  noteio  the  payee  within  six  years,  so  as  to 
throw  it  upon  the  Defendant  to  ahew  that  the  payment  was  not 
made  on  account  of  ihe  note.  An  acknowledgment  by  one  part- 
•  ner  to  4>ind  another  in  such  case  most  be  clear' and  explicit. 
Hohne  vs.  Green,  1  Starkie-s  Rtp.  397. 

But  in  the  case  of  Brandram  S^Al.  vs.*  Wharton  (1  Barnew. 
^  Aid.  Rep.  467.)  Loin  Kllenbouocgit,  Ch.  J.  said;  "  Thb 
'^doctrine  of  rebutting  the  Statute  of  Umitatifons  by  an  acknow- 
*^ledgment  other  than  thnt  of  the  party  hiniself,  began  with  the 
"  case  of  Whitcomb  v.  Whiting,  [Dougx  662.]  By  that  deci- 
'^  sion,  where  however  there  was  an  express  acknowledgment  by 
'Hbe  actual  payment  of .  a  part  of  the  debt  by  ohe  of  the  parlies 
*'  liable,'  I  am  bound.  I^ut  that  case  was  full  of  hardship.  For  this 
'*  inconvenience  may  follow  from*it ;  suppose  a  person  Jiahle  jointly 
'*  with  thirty  or  forty  others  to  a  debt,  he  may  have  actually  paid  it, 
**  may  have  had  in  his  possession  the  document  by  wiuch  that  pay- 
^  meat  was  proved,  but  may  have  lost  bit  receipt :  i^en,  though  this 
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(to  which  the  defendant  pleaded  the  statute,)  the  plaintiff  pro- 

« 
— — - — — ' " — • ^ — —     -  I  — - — — — - 

**  was  one  of  the  very  cases  which  the  statute  was  passed  to  pro- 
**tect,  be  may  still  be  bound,  and  his  Imbility  be  revived  by  aran- 
*'  dom  acknowledgment  made  by  some  one  oif  the  thirty  or  forty 
^'  others  who  may  be  careless  of  what  mischief  he  is  doing,  and 
**  who  may  even  not  know  of  the  payment  which  has  been  made. 
*^  Beyond  that  case,  therefore,  I  am  not  prepared  to  go,  so  as  to 
**  deprive  a  party  of  the  -advantage  given  him  by  the  Statute,  by 
*<  means  of  an  implied  acknowledgment.  No  case  can  be  cited  ex» 
''cept  Jackson  vs.  Fairbanks  (^  Hen.  Black.  340.)  where  this  has 
**  been  done,  and  in  that  case  there  is  wanting  one  material  circunqi- 
•«  stance  which  exists  in  Wkitcdmh  v.  Whitings  for  in  the  latter 
*^  case  the  party  who  revived  the  d^bt  by  his  acknowledgment, 
'*  became  himself  liable  to  contribute  to  it,  but  in  Jackson  v. 
*^  Fairbanky  Die  acknowledgment,  besides  being  a  constructive 
**  an«4  was  made  by  parties'  who  never  could  be  called  upon  for 
"  contribution."  Baylet,  J.  said,  ^'  This  case  is  also  disting^isfaa- 
*'  ble  from  that  of  Jackson  v.  Fairbanks  although  certainly,  for 
**  the  reasons  stated  by  Lord  Ellenborough,  I  should  doubt  of  the 
^*  propriety  of  that  decision*"  •  And  Abbott,  J.  said ,  ^  If  it  were 
'*  necessary  in  this  case  to  overrule  Jackson  r.  Fairbanks  I 
*'  should  require  further  time  to  consider  it,  although  I  am  by  no 
**  means  satisfied  that  that  was  a  sound  or  good  decision."  &,  Vida 
to  the  same  effect — Bell  vs.  Morrison  ^  Al.  1  Peter's  Rep.  {St^, 
Ct.  U.  8.)  368.     Roosevelt  vs.  Marks^  6  Johns,  Ch.  Rep.  291. 

And  in  the  case  of  Porter  vs.  Bloody  (5  Picker,  Rep.  64,  57.) 
where  one  of  the  joint  makers  of  a  promissory  note  had  deliver- 
ed goods  to  tbe  plaintiff  to  be  by  him  sold,*  and  the  proceeds  of 
such  sale  applied  to  the  discharge  of  the  note ;  and  the  amount 
was  endorsed  by  the  plaintiff  within  six  years  before  suit  brought ; 
which  endorsement  it  was  contended,  wodld  avoid  the  defendants 
plea  of  the  Statute  of  Limitations;  Wiude,  J.  delivering  the  Opin"^ 
ion  of  the  Court,  said  ;  '*  The  case  supposed  to  be  most  in  point 
'^  by  the  plaintiff's  counsel  is  that  of  Jackson  Vi  Fairbank,  2  H» 
**  B\.  340.  But  this  case'has  been  very  much  shaken  by  that  of 
«•  Brandram  v.  Wharton,  1  B.  &  A.  463.  We  do  not,  however. 
**  deem  It  necessary  to  express  an  opinion  as  to  these  cases ;  he-> 
"  cause  the  plaintiff  does  not  attempt  to  avoid  the  Statute  of 
"  Limitations,  by  showing,  that  he  was  acting  under  the  authority 
"of  a  joint  promissor  with  the  defendant,  but  by  the  direction  of 
*^the  defendant  himself*  And  it  cannot  be  doubted,  if  he  was  so 
**  directed,  his  acts  in  pursuance  of  the  direction  will  bind  the  de- 
"  fendant." 

A.  and  B.  mada  a  joint  and  several  ptomissory  note.     A.  died, 
and  ten  years  after,  B.  who  was  one  of  A.'s  Executors,  paid,  in  his 


1 
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duced  a  joint  and  several  note,  aign.ed  bj  the  defendant,  aod 
three  others,  and  having  proved  payment,  by  one  of  the  others, 
of  interest  of  the  note,  and  part  of  the  principal^  within  eix 
years,  and  the  judge  thinking  that  was  sufficient  to  take  the 
case  out  of  the  statute,  as  against  the  defendant,  a  verdict  was 
found  for  the  plaintiff. 

A  rule  was  afterwards  granted  to  show  cause  why  there 
should  not  be  a  new  trial,  on  the  motion  of  Lawrence,  who  cited 
£land  v.  Hasekig.  And  in  support  of  t&e  application  he  con- 
tended^ that  the  plaintiff,  by  suing  the  defendant  separately,  had 

treated  this  note  exactly  as  if  it  had  been  signed  only 
[^03]    by  the  defendant;    and  therefore,  whatever  ^migfat 

have  been  the  case  in  a  joint  action,  m  this  case  the 
acts  of  the  other  parties  were  clearly  not  evidence  against  him. 
The  acknowledgment  of  a  party  himself  does  nof  amount  to  a 


individaal  character  and  not  as  Executor,  interest  upon  (be  note. 

In  an  action  brought  upon  the'note  ag^ainst  the  Executors  of  A.,  k 

was  held  that  the  payment  of  interest  by  B.,  did  not  take  the  case  oat 

of  the  Statute  of  Limitations,  so  as  to  mal^  A/s  Executors  liable. 

Abbott,  Ch.  J.  said,  "  I  think  there  is  no  evidence  of  a  promise 

**  by  all,  and  certainly  not  such  as  to  take  the  case  out  of  the 

'^  Statute  of  Limitations.     The  evidence  was,  a  payment  of  jn- 

**  terest'by  Robert  Tredgold  in  his  own  right     Whitcomb  v.  WhU 

''  ting  was  relied  upon  to  show  that  such  payment  would  take  the 

^  case -out  of  the  Statute  of  Limitations.     It  is  not  necessary  to 

"  say  whether  that  case,  which  is  contrary  to  a  former  decision  in 

'*  Ventris  would  be  sustained,  if  reconsidered ;  but  I  am  warrant- 

r«  ed  in  saying,  by  what  fell  from  Lord  Ellenborough  in  Brandram 

«•  vs.  Wharton,  1    B.  8f  A.  463,  that  it  ought  not  to  be  extend- 

*^ed.     The  payment  was  by  one  of  .several  originally,  liable. 

<*  Here  we  are  called  upon  to  go  further,  and  say«  that  a  pay- 

(*  ment  by  one  of  several,  liable  alieno  JQre,  shaU  raise  an  im- 

'f  plied  promise  by  them  all.     Such  a  decision  would  introduce 

*^  great  difficulty  in  administeriog  the  affairs  of  Testators.    Sup- 

**  pose  an  Executor  to  have  waited  six  years,  and  then  no  claun 

**  having  been  made,  to  dispose  of  the  assets  in  payment  of  lega- 

^^cies.     He  might,  If  the  Plaintiffs  were  to  prevail,  be  subsequent'- 

<*  ly  rendered  liable  to  the  payment  of  demands  to  any  amount,  by 

**  the  acknowledgment  of  a  person  originally  joint  debtor  with  the 

**  Testator.    The  inconvenience  and  hardship  arising  from  such  a 

'  liability »  satisfies  me  that  the  principle  of  JpJiitcomb  v.    Wii- 
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new  promise,  bat  is  only  evidence  of  a  promise,  lliis  was  de- 
termined in  the  case  of  He^lin  v.  Ikai%ng9^{a)  and  in  Humings 
V.  Rolnn$on.{b)  He  said,  that  it  was  decided,  that  the  confes* 
sion  of  nobody,  but  a  defendant  himself  is  evidence  against  him* 
That  last  case  was  an  action  by  an  endorsee  of  a  note  against 
the  drawer;  and  the  plaiptiff  proved  the  acknowledgment  of  a 
i)[iesne  endorsor,  that  the  endorsement  on  the  bade  of  the  note 
was  in  his  hand- writing;  but  the  court  was  of  opinion,  that  tUs 
wa^  not  evidence  against  the  drawer,  but  thait  the  endorsement 
must  be  proved.  If  would  certainly  open  a  door  to  fraud  and 
collusion,  if  this  sort  of  evidence  were,  in  any  case,  to  be  admits 
ted.  A  plaintiff  knight  git  a  joint  drawer  to  make  an  acknow- 
ledgment, or  to  pay  part,  in  order  to  recover  the  whole,  dthougfa 
it  had  been  already  paid.  .  * 

Lord  Mana6eld  said,  the  question  here  is,  only  whedier  the 
ectioa  is  barred  ,by  the  statute  of  limitations.  When  cases  of 
fraud  appear,  they  will  be  determined  on  their  own  circumstan-  ^ 
ces.  Payment  by  one  is  payment  for  all,  the  one  acting  virtu* 
ally  as  dgent  for  the  rest;  and  in  the  same  manner,  an  admis- 
sion by  one  is  an  admission  by  all ;  and  the  law  raises  the 
promise  to  pay,  when  the  'deb^  is  admitted  to  be  due.  • 

WiUes,  J.  said,  The  defendant  has  had  the  advantage  of  the 
partial  payment,  and  therefore  must  l^e  bound  by  it 

(a)  12  Mod.  2».    1  S$S^  SB.  ib\.  Baipet,  qwuio  adit  «M» 

*<  ting,  ought  not  to  be  extended  to  this  cnse^.'*  Batley,  J.  observ- 
ed, *^  It  is  said,  that  a  joint  promiser  having  made  a  payment 
*'  within  six  years,  the  Executors  of  the  other  are  liable  ;  and  the 
*«ca8e  of  Jf/Uteomb  V.  Whiting  is  relied  upon.  That  is  certain- 
*^ly  a  very  strong  case,  and  it  may  be  questionable  whether  it 
*'does  not  go  beyond  proper  legal  limits."  Holroyd,  J.  said, 
"I,  also,  am  of  opinion,  that  the  circumstances  of  this  case  do  not 
'^take  it  out  of  the  Statute  of  Limitations.  Whitcomb  v.  Whi^ 
<*  ting  is  the  only  case  that  can  be  relied  on  by  the  Plaintiffs.  That 
**  case  has  gone  far  enough  ;  but  it  does  not  govern  th&  present." 
And  Best,  J.  said,  **  The  present  case  is  therefore  distinguishable 
**  from  WMtcamb  ▼.  Whiting  ;  beyond  which  I  think  the  Court 
'*  ought  not  to  go."  Atkinsy  Exors.  ^c.  vs.  Trtdgold  Sg-  Al  Ex- 
#r»,  f-c.  2  Bamew.  Sf  Cress.  Rtp.  23. 
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[  *304  ]       *Asykiir8t  end  BuUer,  Js.  of  tbe  UMOe  opinioo. 

The  Rule  was  discharged. 
• 

And  where  one  of  two  makers  of  a  jotnt  and  several  promis- 
sory note  having  become  a  bankrupt,  the  payee  received  a  divi* 
dend  under  the  commission  on  account  of  tbe^note,  that  will 
prevent  the  other  maker  from  availing  himself  of  the  statute  of 
limitations,  in  an  action  brought  againsthim  for  the  remainder 
of  the  money  due  on  the  note,  il'the  dividend  had  been  received 
within  six  years  before  tlie  action  brought.[l] 

James  Fairbank,  and  Ayilli^m  Fairbank  his  soD,(a)  made 
thdr  joint  and  several  promissory  nqte,  on  the  18th  July,  1784| 
to  the  defendant,  for  1001.  In  the  same  year  James  Fairbank 
became  a  bankrupt,  and  the  plaintiff  ^ceived  several  dividends 
under  the  commission,  in  respect  of  the  lOOf.  secured  by  the 

(a)  2  H.  Bi.  810.    ' 


[1]  In  the  cdses  oi  Deiodney^  exputte,  ^  Seaman^  ez  parity  (15 
Vee,  Rep.  499.)  Eldon,  Ld.  ChaiIcelloe,  said,  ^'It  is  decided 
''  that  the  payment  of  a  dividend  under  a  coQn^ission-rp/  Bank' 
**  rupiey]  against  one  partner,  upon  a  debt  withia  the  statute  of 
'*  Limitations,  raises  a  new  assumpsit  by  the  other." 

But  in  the  case  of  Brandram  f  o^ers  Vs.  Wharton^  (1  Bar^ 
new.  ^  Aid.  Rep.  463.)  where  one  of  two  joint  drawers  of  a 
Bin  of  Exchange  became  bankrupt,  and -under  his  commission  the 
indorsees  prove  a  debt  (beyond  the  amount  of  the  bill)  for  goods 
soldj  &c.  aad  they  exhibited  the  bill  as  a  security  they  then  held 
for  their  debt,  and  afterwards  received  a  dividend  ;^  was  held, 
that  in  an  action  brought  by  the  indorsees  of  the  biuagainst  the 
solvent  partner,  that  the  Stat  ate  of  Limitations  was  a  good  de*> 
fence,  although  the  dividend  had  been  paid  by  t^e  assignees  of 
the  bankrupt  partner  within  six  years. 

A  payment  by  trustees,  or  by  the  assignees  of  a  bankrupt »  not 
being  parties  to  the  original  contract,  will  not  amount  to  an  ac- 
knowledgment of  the  original  debt,  so  as  to  take  it  out  of  the 
Statute  w  Limitations.    RooeevtU  vs.  Mark^SA  B  Johns.  Ck.  Rep. 

«9«. 


notie  in  queeiBah",  the  \b^  6f  wIitcK  waf^  p^id  ih  flie  cotirte  of 
the  jrear  lt93;  and  ther&remainetl  due  S^.  69.  M  for'  WMcR 
afi  acftcm  was  brought.  The  defendant  pleaded  the  statote  df 
limitafionsi,  but  a  verdict  was  found  for  the*  phbitiff,  under  thW 
direc&i'd  of  Mr.  Justice  Heath. 

A  rUle  being  granted  to  show  cause  why  there  shduld  n6t  btk 
a  nev^  t^ial,  the  qi/estion  was,  whether  the  payment  of^att  of 
the  money  diie  on  the  note  by  the  assignees  to(^'the  case  otit  of 
the  statute  of  limitatiohs?—  ' 

It  was  conleilded  fth*  the  plaintrfl^  ihtA  the  act  ot-  the  M/il^ 
nds8  was  (be  act  of  the  bankttiptbitutfiir:  afKd  tf  Sie 
bankrupt  bad  acknowledged  of  jklid  part  6f  the^defcf,  [  «M^1 
the  presumption  raised  by  the  length  of  time  would 
lww6  been  repelled.  That  it  had  been  decided  in  FTOfteomfe  r. 
9FkUihgj{a)  that  the  aeknowled^ent  of  o*tie  oTsereral  dra#e)M 
(tf  a  joint  and  set  era}  pfrofhissory  note  talcesit  out'of  tbre  statutes 
of  limitations  as  against  the  otiiers.  and  might  be  given  in  evi- 
dence in  a-  separate  section  against  any-(5rtHe  otii^rs. 

It  was  insisted)  on  (he  other  hand,  (h^,  as  thcf^b&iMr^upt  hitii- 
sdf  bad,  done  no,  a6t  to  acknowkdge  the  debt,  ihe  6ase  came 
wi&in  the  statute  of  liinitations,  of  whidh  the  d'ssign^es  otthk 
of  the  drawer^  ct>u1d  not  prevent  the  dflier  flFotri  aMiMig''hitii- 
flelf. 


But  the  coui%  were  dearly  of  opinion,  Uiat  the  payment  of  the 
dividend  under  the  cbtnihission  was  such  an  acknowledgment 
of  the  debt  as  tdok  ttie  case  out  of  the  statute  of  limitations. 

In  a  subsequent  d^ise  at  JWri  Prm,  in  Easter  term,  40  Geo. 
1II.(b)  ID  the  king^s  bench,  ammifml  was  brought  for  money 
paid,  laid  out,  and  expended  to  the  use  of  two  defendants ;  to 
which  was  pleaded  the  statute  of  limitations  by  o6e  of  tbem. 

(a)  0oag.  651.  (»)  8  EUp.  li$. 

39 


Git.  9«]  Wfmt  r^res  thfi^Ae^uf^ys 

The  ikMtodants  bad  totm&Aj  cumed  oq  btimeps  ^  inerehants 
in  Cork,  in  Irdaiidf  and  bad  become  bankrcpts.  WhSik  they 
oarrie4  on  trade,  tbeplaintiff  had  given  hie  guaranty  to  Mesare*. 
Hammerslys,  the  bankers,  to  see^ire  any  advances  made  to  the 
defendants  in  consequence  of  their  intercouise  with  England. 

The  bankers  Jiad  ibade  advances  for  their  use  to  tbe 
[  ^06  ]    amount  of  1 ,8001.  but  th^  plaintiflf  had  not  been  ^called 

upon  on  his  guaranty  until  after  the  bankruptcy  of  the. 
ddbndantSy  when  he  paid  the  money,  an^  now  brought  his  acr 
fioB  against  them  for  money  paid  ta  their  use.  One  of  tbe  de- 
fimdants  let  judgment  |po  by  de&ult;  end  the  plaintiff  relied  up- 
oniivletter  written  by  him  in  idie;  opurse  of  tbe  preceding  yeiir, 
88  eoBtaiBifig  premises  to  pay,  and .  ai(  acknowledgment  suffi- 
okol  to  hind  4^  ether  defendaixLfl] 

*  »   • 

It  W88  MAtended  that  this  i>romi8e  was  of  no  avail,  as  it  wasr 
made  at  the  time  when  the  defendant  was  a  bankrupt;  and,  «| 
sH  e? entSy  it  could  not  bind  the  other  defendant ' 

Oh  the  other  hand  it  was  pontende^  that  this  was  a  d^bt  con** 
tracted  by  the  two  defeddants  while  in  partnership,  and  on  their 
joint  accoiu^  and  cited.  WhU;ing  v.  Whitcomhf  and  what,  was 
the  case  where  the  demand  arose  imder  an  express  contract^ 
88  yi  the  cas^  of  notes  equally  applied,  to  t^e  implied  contract^ 
where  the  monqr  waaMid  on  ^Qount  of  the  two. 

« 

Lord  Kenyon  said,. he  had  some  doubts  upon  the  point,  and 
^ottld  reserve  the  case.    But  an  acknowledfment  by  the  de- 

4 

fendant  being  proved,  the  plaintiff  had  .a  verdict. 

—   ■         !'■»  T      ■    '         .     ■  -    ■    I        -»i.      I    .      ,  a^.  .    I    .;.    II    I    .        II.  mm         m       ■     i  .■      ■ 

[l]  Vide  Ante,  page  ?0 1,  N.  [1],  and  page  202,  N.  [Ij 


*CHAP.  X.  [*207  3 

Of  PlOit^thtSlatuk. 


.  t 


IHIS  statute,  and  also  the  S£  U.  \Hh  o.  S.  of  limitaliQM^ 
are  a|[ceptiaD& to  die  rule,  ^that  where  an  action  is*  required 
by  statute  to  be  brought  within  a  certain  time^  it  is  the  duty  of 
the  plaintiff  to  prove  (hat  he  has  done  so^  or  he  will  fail  in  his 
suit 

•  ■ 

The  statute  31  £Kz.  c.  $.  s.  5w  which  liouts  actions  upon 
penal  statutes  to  two  years  after  the  contaissioii  of  the  offencei 
where  thaibrfeiture  is  given  to  the  king  only,  and  to  one  year, 
"Where  it  is  to  the  king  and  any  other  person,  is  conceived  la 
terms  almost  similar  to  the  present :  and  it  seems,  that  the  d^ 
leodan^Hiay  take  advantage  of  that  statute  on  the  general  isstie^ 
and  need  not  pl^ad  it ;  the  practice  at  JV%i  Prim  being,  for  the 
defendant  to  oall  upop  the  plaintiff  to  prove  the  commencement 
of  his  action  within  the  limited  .period;  and  many  questions 
arise  as  to  what  shall  be  said  to  be  the  prefer  cominencement 
of  it  :(a)  but  the  defendant  must  plead  the  statute  if  he  mean  to 
take  advantage  of  it ;  although  the  cause  of  action  appear  <mi 
the  declaration  to  have  accrued  more  than  six  years  before: 
foi*  it  is  settled,  that  the  statute  of  limitations  ^oes  not  deiAcf 
the  debt;  it  ordy  takes  away  the  remedy  :[t]  ttnd  the 
debtor  may  either  ^take  advantage  of  the  statute,  if  [*S08J 
the  debt  be  older  than  the  tinie  limited  for  bringing 
the  aetioti,  or  he  may  waive  the  advaintage.(6) 

In  a  case  in  the  king%  bench,  16  Car.  IL  the  declaration  was 

V 

t 
•  o 

.    <4^  2  Sftvttcl.  S2.  c.  (%)  <6> 


[1]  Vide  Pnge  188  ante,  note  [1.] 


c;h.  lO.'J  Of  Fkading  the  Statute. 

on  a  promise  made  the  1st  May,  3  Car.  I.'  for  nlioney  lent: 
and  after  verdict,  it  ivas  moved  in  arrest  of  judgment,  for  that 
it  appeared  by  the  declaration,  that  the  cause  of  action  ^d 
arise  above  six  years  before  the  action  brought.  But  by  the 
court  judgment  was  given  for  the  plaintiff:  for,  though  the 
cause  of  action  appeared  to  be  twenty  years  before  the  action 

*  » 

brought,  yet  the  plaintiff  shall  recover,  if  the  defendant  does 
aot'fkad  the  statute ;  which  iVas  made  for  the  ease  of  those 
•nriko  wddld  take  advantage  thereof;  but  the  court  shidi  oot  give 
(he  defendant  adraatage  thereof,  if  he  viiH  hbt  piead  it(o)[l] 

(a)'l  t«f.  110. 

« 

[1]  In  all  cases,  the  Statute  of  Linitatioos  musf  be  pleaded. 
Birand.  vs.-  I^ngwtreett  (/n  jBSrntr  )  1.  South,  Rep,  385.  Bir^mn 
vs.  J<?^  *  4^.  2  Oallie.  Sep.  *77.  ^ 

■ 
■  •  * 

The  Court  of  AprE;ALS  of  Maryland^  ia  ]\laddox  vs.  The 
Statty  for  the  use  of  Swantiy  at  December  Term,  1819,  decided, 
that  the  Act  of  Limitatiops.  if  relicul  on,  must  be  pleaded:  il^sr- 
ryjnan  Sf  Al,  vs.   The  Stat^  ^f.  5  Herr.  /^  Johns.  iUjjf.  ^26,  in 

nofe. 

In  order  to  form  a  Bar,  the  Statute  of  Limitations  ought  to  be 
^esiaUy  pleaded,  or  at  least  insisted  on  pariicutUrfy,  so  that  tlie 
plaintiff  ipay  s))ow  in  bis  Sepfieation^  ilny  fact  tp- avoid  Ibe  bar. 

Tfiidson  vs.  Hudion^sAdmr,  Sf  JiLfQ  MunJ.  Rep,  352.      • 

Under  the  General  Issu'^.in  Assumpsit,  the  defendant  caoo^^ 
gt^e  in  evidence,  the  Statute  of  Limitations ;  bat  i£  he  would 
avail  himself  of  it,  be  must  plead*  it  Socially..  Robins  v&  0fltr* 
»cy,  6  Ponn.  Rep.  335.  4-  FiHc  Taylor^ s  Admx,  vs.  Richards 
4r  Co:,  3  Munf.  Rep.  n. 

The  respondent  in  the  Admiralty  Court  cannot  avail  bimself  oi^ 
the  Statute  of  Limitations,  unless  he  pliead  it.  Brown  ts»  Jo$us 
^  Al.2  Gallis.  Rep.  477.  ,      .        ..    . 

lo  the  case  of  Maddo%  vs.  The  State,  use  of  Swann  ^  ii/L,  4 

Jtart.  Sf^  Johme.  B^.  63B,  541.)     QjtASEy  Ch.  4. >  deHvering  tke 

Cipinion  of  ^e  Court,  said,  ^i  It  has  been  established,  that  in 

'''order  to  take  advantage  of  the  Act  of  Limitations,  it  must 

"be pleaded."  .    ^  .     .  . 


Of  Pkadkig  the  Stahfte.  [cif.  10. 

i^u^  this  reason,  tbo^gb  adnutted  to  be  ti:ue  as  a  prcfiosition, , 
at  law  has  been  denied  to  be  satisfactory :  and  the  true  ground 


« -  .pfc 


A  f)«rty  who  relies  od  Prescription.,  must  plead  it.  Dunh^ 
vs.  NickkU,  \Q  Mori.  Rep.  164.         , 

Prescription  is  presemed  to  be  waivedy  when  not  {beaded* 
Brown  A"Al  \^s«  Duplantiery  1  Mart.  Rep.  (iV.  8.)  312. 

The  Statute  of  liooitaiioDS  camiot  be  taicMi  advantage  jo£  m 
Replenin^  unless  pleaded.  Smith  vs.  Williamson^  1  ffar.  ^  Johns, 
Rep,  147. 

^  .  • 

It  canuot  be  giveo  in  evideoce  under  the  plea  of  motguUtyy  m 
an  action  of  Slander,  Brand  vs.  Longstreety  (/»  Etrotj)  I 
South.  Rep,  3?5. 

But  the  Act  of  Limitetioas  need  not  be  fileaded  sepofratdy  to 
each  dietinet  cotml  in  a  declaration  containing  several  counts  vf  on 
saiveral  distioot  causes  of  action ;  a  General  Plea  to  the  whole 
declaration  it  sufficient  BMen's  Admr,  vs.  BigdUf's  Ei^or.  i 
Jfar.  ^  Johns.  Rep.  104. 

^*  The  Statute  of  Limitations  must  either  be  pleaded  or  insist* 
**  ed  on  by  the  answer,  to  entitle  the  party  te  the  benefit 
'*pf  it,  though  the  court  will  of^,  in  cases  <yf  stffle  demands, 
**  take  the  time  in  the  Statute  as  a  guide  to  its  discretion.  (Prinee 
*^  vs.  Heylin, !  Atk.  493.-)"  Deif  vs.  Ihinhamy  2  Johns.  C*.  Jfcjp. 
191.  (Per  Kent,  Ch.)  , 

A  plea  in*  bar,  of  the  Statute  of  Limitations  is  bad,  unless  ac- 
companied by  an  answer  supporting  it,  by  a  particular  denial  of 
aU  th4  facts  and  ctrcuinstances  charged  in  the  bill,  and  w^hich  in 
S^ity  may  avoid  the  Statute.  GtMrieh,  Admr.  ifC.  vs.  Psfuffe- 
tony  3  Johns.  Ch.  Rep.  884. 

To  a  }>$1 6»r  ^^  acc^uotf  stating  tbat.Dodemand.wa8  n^ade  npoa 
the  defi^daikts  for  twelve  year?;  the  defiendai^t  d^osunisd^gen^- 
Hifiy,  fQ\yiM  ^m  the  Sc^ut^.of  LimitaUeiM,  a^d  the  i^c^  upi* 
f^v'm  ^  ^^^  ^  ^  the  bill,  that  the  ^atute  t^p  aga^iat  tkfi 
dwi^nd,  t^e  deipurc^r  was  .allowed,  4^d  lea^p  tpjiipiend  was 
fefused*     Foster  vs.  Ho^gs^y  Id  Ve^.  Rep.  lU,  ;I86. 

»  » . 

Adverse  possession  for  more  than  three  years,  of  a  Slave,  is  a 
ITfHHl  defence  at  law ;  aA4  jt  i§  pp  answei  to  this  pbje^ifM^  tb#t  the 
defendant  Jb«as  n^t  pleaded  the  Stajt,ate.  Jkfl  :rs«  B^e^men  ,1f  41 
f/«  Equitif;)  3  Muxpi.  R^p.  273. 


CH.  10.]         •     Of  Pleading  the  Statute. 

of  distinction  between  this  statute  and  the  statute  of  31  Eliz. 


A  plea  of  the  Statute  of  Limitations  will  not  be  received  unless 
put  id,  in  due  time  ;  uor  be  permitted  to  be  amended,  if  pleaded 
defectively.  Lamott  vk  IMPljaughUm  3  Marr,  ^  jiPHen.  Rt^. 
324.  &  Vide,  Perkins  4irs,  £h*or?,  of  Perkins^  1  Harr.i' DPHeuM. 
Rep,  400. 

A  plea  of  the  Statute  of  LiihitatioDs  is  never  allowed  to  be  add- 
ed after  issue  joined.  HaUagan  ais,  Chlden^  1  Wend.  fi«p. 
.302. 

Where  the  defendant  has  already  pleaded,  he*  will  not  be  per- 
mitted to  add  the  plea  of  the  Statute  of  Limitations.  Cex  vs. 
Rolty  2  Wits.  Rep.  263. 

Nor  to  withdrat^  a  plea  of  payment  and  substitute  the  plea  of 
the  Statute  of  Lunitatious.  The  Court  said ;  ^*  It  has  often  been 
held,  that  a  plea  of  the  Statute  of  Limitations  will  not  be  re- 
ceived, as  knatter  of  fkvor,  by  way  of  Amendment,  after  the  pe- 
riod of  pleading  it  as  matter  of  i^ight  has  elapsed.  It  mdst  be 
"  pleaded  in  the  first  instance.  1  Archb.  Pr..  124,  2  Wih.253,y* 
Coitvs,  SkinUer,  7  Cow.  Rep.  401. 


.4« 


Upon  motion,  on  affidavit  of  merits,  &C.,  to  set  aside  an  inquest 
regulafly  taken  at  the  Circuit ;  The  Covrt  set  aside  the  inquest, 
upon  payment  of  costs  thereof,  together  with  the  costs  of  resisting 
the  motion  ;  and  imposed. on  the  defendant,  as  a  condition,  that  he 
should  withdraw  his  plea  of  the  Statute  of  Limitations ;  in  analo* 
gy,  as  it  is  stated,  to  the  practice  pf  opening  a  default  and  per- 
mitting a  defendant  to  plqad.     Fox  vs.  Baker,  2  Wend.  Rep.  244. 

-  In  the  case  of  Brown  vs.  Sutter,  (\  DdU.  ftep.  239.)  S^ippeh, 
PitssiDENT,  said ;  ^'-The  Court  would* never  open  a  regular  judg- 
'*  ment,  to  let  in  a  plea  of  (he  Statute  of  Limitations."    • 

The  Court  will  not  after  a  regular  judgment  interfere  to  give  a 
defendant  an  opportunity  of  pleading  the  Statute  of  Limitations 
upon  a  general  afldavit  of  defence,  but  if  he  wtH"  upon  oath,  de- 
clare the  nature^f  his  defence,  and  swear  that  the  sum  claimed 
was  actually  paid,  or  in  any  way  settled  and  aecounted  for,  they  w31 
not  restrict  hi^n  from  pleading  the  Statiite.  Dtttilh,  vs.  Miller^  £ 
Brown^s  Rep,  311. 

•        .  •  »  •' 

And  where  the  Statute  of  Limitations  had  been  informally 
f^eaded,  and  judgment  given,  on  special  demurrer,  fer  the  plain- 
tiff;  the  Court  granted  the  defendant  leave  to  amend  his  plou, 


Of,  Pleading  the  Statute.  [cp.  la 

luid  ott^er  utatules  IVBiting  penal  actions  to  a  d|efinite  period,  is 

•  « 

and  I^l^ad  the  Statqte  of  Limitations  again  Id  proper  forooi,  upon 
payment  of  costs ;  biV  couosel  stating  that  Ji^  had  been  misled  bj 
some  o^  the  precedents.  DysUr  vs.  Batjtyt  8f  ALy  SjBarnew,  ^ 
JJd,  Rep.  463. 

« 

Where  the  plaintiff  amends  his  declaration,  the  defendant  may 
plead  the  Statute  of  Limitations  after  the  amendment,  if  he  will 
waive  his  former  plea.     Greets  vs.  QiU^  Eu^or.  5  Muss.  R^,  8794 

.  * 

A  plea  of  the  Statute  of  Limitations  was  allowed  to  he  added 
to  the  plea  of  the  General  Issue  in  an  action  of  trespass  for 
nunie  profits.  Peaceable  vp,  Whitehall  ^  AI.^  i  Teates'  Jtep,  279, 

And  the  like  was  allowed,  in  favour  of  an  administrator,  in  an 
action  of  Assumpsit  TomUn^s  Admr.  vs.  Hoto^s  Admr.  1  Virg 
Jkp,{Qtlm.)\:  ^: 

So  in  debty  against  administrators.  Reid  vs.  Admrs,  of  Hester ^ 
Cam.  8f  Norto.  Rep,  468.  '  • 

After  Issue  joined  and  the  caase  set  down  for  hearing,  the  .de- 
fendant in  Chancery  may  be  permitted  for  good  cause  shewn,  t6 
amend. his  answer,  and  to  plead  the  Statutes  of  Frauds  and  Limi- 
tations.    JacksofCs  Assignees  vs.  Outright  ^  Al,b  Munf.  Rep.  308.. 


After  4  plea  of  the  Statute  of  Limitations  id  a  bill  for  an  account 
and  discovery,  has  been,  t(^ether  with  an  acconf^anying  answer 
over-filled,  and  the  defbadajatordeFed  to  pot  in  a  full  and  perfect 
answer,  biewill  not  lie  allowed  to  repeat  in  his  second  answer,  the 
sane  matter  contabed  in  the  plea  which  had  been  over-rtiled, 
though  he  add  matter  in  his  second  an3wer  sufficient  to  sustain 
the  defence  upon  the  Statute ;  .but  he  must  put  in  a  full  and  per- 
fect answer.  Murray s  vs.  Cs^ter  (jf  AJL  (In  Error.)  4  Cawen's 
R§p.  617.     Cosier  ^Al  vs.  Murrays^  7  Johns.  Ch.  Rep,  167. 

la  the  case  of  AT  Clure^  late  8heriff',  ^c,  vs.  Erwin  ^  Al.  (3  Cow. 
Rep»  513.)  the  defendants  were  sued  as  sureties  on  a  bond  given 
by  the  gaoler  to  the  plaintiff  sis  Sheriff,  Slc.  The  declaration 
among  othet  things  stated  that  a  prisoner  had  been  committed  to 
gaol  \>n-  a  Ca.  Md.^  and  that  the  gaoler  had  negligently  sufifered 
him  to  escape ;  and  that  a  iuit  had  been  brought,  and  a  judgment 
jrecoveredy  against  the  said  plaintiff  in  consequence  of  said  escape. 
Plea,  that  the  said  Sheriff  was  not  sued  within  one  year  from  the 
time  of  the  said  eHCape,  and  that  he  neglected  to  avail*  himself  of 
t&e  Limitation  of  the  Statute  in  that  behalf;  and,  that  therefore, 
the  said  judgment  was  recovered  against  the  said  Sheriff  in  his 


Oi-  10.]  Of  Pleading  W  SldtuH. 

mipiidsed  to  be', fAicat^se ili«i stit'ttfi:  iiSie.  t  e.  16.  l&aiSs  (btiHe 

dwh  iirrobg  abd  by  hi^  owd  ^^fi^iflt,  affi'd  cdtfclud^d  witli  a  v^rifib^'- 
tioD.  D^murr^r  and  Joinder  in  D'emurr^^  ;  Hddy  iVdt  tUs  PUi^ 
liras  gdkyd  in  form  bat  trnd  in  sabdtdnce,  and  that  it  ti'as  no  Aef^hc^ 
to  the  present  sott  that  the  Sheriff  had  neglected  in  tbe  iuh 
agatnst  him  for  the  escape  to  avail  himself  of  the  Lin^itation  of 
theStiiiatk 

l*botigh  length  of  time  iday  be  an  fe^uitabfe  bar,  in  anaY<!>gy  to 
the  Statnte  of  Limitattons,  to  a  bill  to  redeem ;  yet  the  respond- 
cfnt  cannot  take  advantage  of  it  on  demarreV,  but  mdst  insin  dta  it 
by  his  answer,  in  ordeMp'jgiire  (he  petitioner  an  opportunity  ti' 
shew,  on  th^  hedrinl^  t^at  he  is  within  the  s'dV'ihlg^  6f  the  Statut^l 
BttlkUy  vs.  BMley,  2  Day*i  Rep.  363. 

* 

CorporcUiorUj  as  well  as  private  persons,  may  plead  the^^tajufe 
of  Limitations.  Kanes  vs.  Bhodgood  ir  ALj  7  Johns,  CA.  Ktp[ 
129. 

•  *..., 
The  defendant  to  an  attachmtent  in  Chancery  in   Virginia,  may 
p)ead ,  the  Statute  of  Limitationa  withoqt  answer.     Wilton  vs. 
KooniZj  7  Cranci^s  hep.  202. 

^'  A  4eclaration  need  not  set  forth  the  circumstances  whicn  take 
"  ihecase  out  of  the  Statute  of  Limitations."  {Per  Marshall, 
Ch.  J.)  MandeviUe  ^  Al  y  vs.'  Wilwn,  6  CranciCi  Rep,  18. 

Jo  an  action  of  debt  on  a  foreign  judgii>e0t  stating  the  foitedatio^ 
of  the  jodgment  tobeaspectaltyt  the  Statute  of  Limttlittoos  mi 
not  a  good  plea.  Richarids,  AdnCr,  ^c.  vs.  BickhM/,  AMr,  ^cs 
lZ8ergi8[Ii  R0p.^9b.  ^      . 

A  plea  of  the  Stajtbte  of  Limitations  of  the  sti^te,  where  the 
contract  js  made,  is  no  bar  to  a  suit  brought  in  a'foreign  tribtmal  to^ 
enforce  that  contract.  But  a  plea  of  the  Statute  of  Limitatbns 
of  the  state,  where  the  suit  is  broQgbt,  i^  a  gbod-  bar.  Ue  Rof  if 
AL,  vs.  Crowninshield,  2  Maien  R^.  151.  ^  Vide  PtarmO  4"  A/» 
YB.  Jhoigkt  Sf  Al,  2  Mats,  R^.  84.  Ruggles  vs.  Keder^  3  John^ 
.){ep.  263.  ^  Vide  AtwaUr^s  AdnCr.  vs.  Totonstnd^  4  Conn. 
I^jp.  47.  Mt^uTffys.' Hopkins,  Z  Conn.  Rep,  472.  JIW7  vs. 
Mtnor,  2  Rooes  Rep,  223.  Nash  vs.  Tupper:,  1  Caines'  Rep. 
402. 

jEf  an  admission,  sufficient  to'take  a  case  out  of  th^  Statute  of 
Limitatiops  be  made  to  an  executor  or  administrator,  there  need^ 
Qo  special  count  to  be  made  in  such  case,  ahboogh  the  Englid^ 
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actions  where  a  debt,  or  other  cause  of  action,  is  already  vested  in 


practice  is  contrary.  'Baxter,  Adrn^r,  vs.  Penntmaiiy  8  Mas9.  Rep, 
133. 

In  the  case  of  Penniman  vs.  Vinton  S[  Al  Adm^rs.  Sfc,  (4 
Mass.  Rep.  276,  277.)  the  plain tifi  brought  an  actios  of  Assmmp- 
sit  to  recover  part  of  a  debt  which  he  bad  paid  as  surety  in  a 
bond  for  the  intestate ;  the  defendants  pleaded  non  assumpsit  tV 
fra  sex  annos ;  ^  actio  non  accredit  infra  sex  annos.  These 
pleas  were  traversed,  and  on  the  traverse,  issues  were  joined. 
Parsons,  Ch.  J.,  in  ddivering  the  Opinion  of  the  Court^  said ; 
"  We  cannot  distinguish  this  case  in  principle  from  a  case,  where 
^*  the  action  may  be  brought  by  a  surety  in  a  promissory  note 
'^  against  the  principal^  for  not  indemnifymg  him  against  the  pay- 
'*  ment  of  the  note.  In  such  ^  case  it  is  not  denied  that  the  Statute 
*^'of  Limitations  would  be  a  good  plea,  l^ecause,  as  it  is  said,  the 
^'  action  is  not  founded  on  a  bond.  In  the  present  case  the  ac- 
*'  tion  is  iw>t  founded  on. -a  bond,  but  on  a  promise  or  simple  con- 
'*  tract  (although  the  executing  of  the  bond  as  a  surety  is  the  con- 
''sideration  of  the  promise);  and  the  breach  of  the  promise  is 
*^  the  not  indemifying  the  plaintiff  against  the  payment  of  the  bond, 
**  and  is  not  the  non-performance  of  any  contract,  to  which  the 
*' principal  was  bound  by  deed  to  the  sUrefy." 

In  case  prescription  is  pleaded  to  a  right  of  passage,  the  party 
against  whom  it  is  offered  must  give  evidence  of  those  acts 
which  will  take  his  case  out  of  it.  Powers  vs.  Fouchery  12  Mart 
Rep,  70. 

To  a  Plea  of  non  aasung^sit  infra  sex  annos,  the  plaintiff  re- 
plied that  when  the  cause  of  action  accrued,  the  defendant  was 
out  of  the  state  ;  and  did  not  return  till  within  six  years  before 
the  coaunenceinefit  of  the  action,  and  left  no  property,  6lc.  The 
defendant  rejoins,  that  he  never  was  an  inhabitant  of  or  resident  in 
the  Stete^  but  in  Connectitut^  where  the  promise  was  tnade,  until 
be  came  Soto  the  state  as  alleged  in  the .  replication.  Upon  a  de- 
murrer to  the  rejoinder,  the  plaintiff  had  judgment.  Dwight, 
Adn^r,  vs.  Clarke  7  Mass.  Rep,  615. 

Under  the  general  issue  in  a  writ'of  entry,  it  is  not  competent 
for  the.  tenant  to  give  in  evidence  a  deed  fronv  the  demandant  or 
his  ancestor,  made  after  the  disseizin  committed  to  a  strangen  If 
the  tenant  in  such  case  plead  such  deed  in  bar,  the  demandant 
may  reply,  that  nothing  passed  by  the  dccd^  which  may  be  travers- 
e<l,  and  upon  issue  joined  and  found  fpr  the  demandant,  he  shall 
have  judgment.  Wohot  Sr  Al.  vs.  Knight  ^  Al,  6  Mass.  Rep. 
418. 

40 
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the  plaintiff  by  means  of  some  contract,  or  oth*  transaction,  be- 


In  the  case  of  Eames  vs.  Savage^  Admr,  ^c.  (14  Mast,  Rep. 
425,)  the  Plaintiff  brought  ^«9iiinpn7  for  money  bad  and  received, 
&c.  by  thfe  Intestate;  Pleas,  Statute  of  Limitations ;  Replications, 
that  Plaintiff  paid  money  to  the  Intestate,  as  a  consideration  for 
land,  which  the  Intestate  promised  to  convey  to  the  Plaintiff,  and 
of  which  he  put  the  Plaintiff  into  possession,  but  that  he  never 
made  such  conveyance  \  and  that  the  Plaintiff  had  been  evicted 
by  persons  claiminj^  under  the  Intestate  within  the  time  of  Limita^ 
tion,  and  that  the  consideration  thereby,  failed.  Demurrer  and 
joinder  in  Demurrer. — Tlie  replications  were  adjudged  bad,  be- 
cause the  Plaintiffs  should  hav'c  joined  the  issues  on  the  pleas. 

In  Massachusetts,  under  the  provision  of  the  Statute  of  1783, 
c.  42.  §7.  a  Defendant  in  an  action  before  a  Justice  of- the  Peace, 
may  avail  himself  of  the  Statute  of  Limitations  under  the  general 
issue :  the  words  ^^justification, or  excuse"  in  the  Statute,  meaning 
every  matter  which  may  bar  the  Plaibtiff*s  .right  td  recover ; 
whether  requiring  a  special  pica  by  the  common  law,  or  not.  Wil- 
Hams  ^  At  vs.  Rooty  {In  Error,)  1 4  Mass,  Rep.  273. 

If  there  be  any  thing  in  the  Plaintiff's  case,  which  entitles  him 
to  an  exemption  from  the  operation  of  the  Act  of  Limitations,  he 
ought,  when  the  Act  is  pleaded,  to  set  it  forth  in  his  replication. 
If  he  omit  to  do  so,  and  join  issiie  on  the  plea,  it  is  incumbent  on 
him  to  prove  an  assumption  within  six  years.  Witkerup  vs.  JIW, 
9  Serg.^fi.Rep.  II. 

To  a  plea  of  the  Statute  of  Limitations,  in  an  action  on  sundry 
promises,  the  Plaintiff  replied,  that  at  the  time  of  making  the  prom- 
ises tho  particfs  were  in  parts  beyond  seas ;  and  that  he  the  Plain- 
tiff, was  never  afterwards  within  the  United  States  at  tbe  same  time 
the  Defendant  was  also  within  the  same,  or  had  any  property  sub- 
ject to  attachment  by  the  ordinary  process  of  law,  until  within  six 
years  before  the  commencement-  of  tfte  action.  The  replication 
was  adjudged  bad,  and  the  Defendant  had  judgment.  Vans  vs. 
JSigginson,  10  Mass.  Rep,  29. 

To  a  plea  of  tho  Statute  of  Limitations  in  an  action  to  recover 
back  money  paid,  it  is  a  gpoodtcplication^'that  the  money  was  paid 
in  consequence  of  a  fraodolent  coriiceatment  oh  the  part  of  the 
Defendant,  and  that  tho  Plaintiff  did  not  discover  the  fraud  until 
within  six  years  before  the  commencement  of  the  Mtion.  Welles, 
Bxor.  ^c.  vs.  Fish  ^  Al  3  Picker.  Rep,  74.  Homer  Vs.  Fiifh 
%■  Al  1  Picker.  Rep.  435. 

A  party  entitled  to  the  benefit  of  the  proviso  in  favor  of  perjjon? 
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tween  the  plaintiiF  ajid  defendant,  prior  to  the  bringing  of  the  ac- 

■  ,11  .       .       ■  *  I  II 

beyon4  eeas,  loses  his  privilege  from  the  time  lie  comes  ioto  (he 
state;  aod.a  replication  tq  a  pica  of  the  Act  of  Limitations,  not 
stating  that  the  Defendant  had  been  in  the  state  within  the  time 
alloMred  by  the  Act,  is  bad  on  Demurrer.  Thurston  4'  AL  vs. 
Fishery  Admr.  Sfc.  9  Serg.  4'  JL  Rep.  280. 

To  an  action  of  assumpsit  on  a  promissory  note^  dae  four  years 
before  Defendant  petitioned  for  an<|  obtained  the  benefit  of  the 
Insolvent  Debtor's  Act,  be  pleaded  the  Statute  of  Limitations ; 
RepHeation^  That  under  a  4)royiso  of  the  Insolvent  Debtor's  Act, 
aH  persons  vi'ho  took  the  benefit  of  said  Act,  were  incapacitated 
ever  afterwards  to  plead  the  Statute  of  lAmitationst  in  bar^ 
to  any  actior^  that  might  be  afterwards  brought  against  them 
yor  any  demand  or  eause  of  acHon  that  existed  at  the  time 
of  exhsbiting  their  petitions.  (2  Brev.  Dig.  164.)  P.  L.  251. 
CuKYBS,  J.  who  delivered  the  Opinion  of  the  Court,  said ;  ^*  The ' 
**  reason  and  object  of  the  lait  do  not  apply  to  the  case  of  the 
''  PlaintiiTs,  who  bad  forborne  to  sue  until  their  claim  was  hatred 
**by  (he  Statute,  before  (he  Defendant  petitioned  for  (he benefit  of 
*'  the  Act."  And  the  plea  was  sustained.  Wilson  ^  AL  vs.  Bam- 
say,  I  Nott^MC.  Rep,  109. 

A  plea  of  the  Act  of  Limitations,  in  bar  of  a  Scire  Facias^  to 
revive  a  judgment,  cannot  be  rcpehed  by  a  replication  that  the 
Defendant  within  five  years  next  before  the  suing  put  of  the  Scire 
Facias,  promised  to  pay  the  amount  of  the  judgment.  Day,  Exor, 
4-c.  vs.  Pickett,  4  Munf  Rep.  104. 

In  (he  case  of  Blood  vs.  Darrah,  Admx.  (1  New  Ilamp.  Rep, 
[R  4*  W,]  215,)  which  was  an  action  of  Assumpsit,  the  Defend- 
ant pleaded,  actio  non  accrcvit  infra  sex  annos;  to  which  plea 
there  was  a  general  Demurrer ;  the  Court  said  ;*  '*  The  Demur- 
«*  rcr  in  this  case  is  not  well  taken.  The  plea  is  in  law  sufficient 
*'to  bar  the  action.  If  the  iAtestatc  was  at  the  time  of  his  de- 
'<  cease  liable  to  an  action  upon  these  notes,  and  (his  action  was 
**  commenced  within  two  years  from  the  time  when  the  Defendant 
*Hook  out  letters  of  administration,  that  raa((cr  ought  to  have 
"  been  specially  replied  to  the  plea." 

To  an  action  q{ assumpsit,  the  Defendant  pleaded,  Ist,  non  as- 
sumpsit ;  2nd,  non  assumpsit  witJiin  lave  years.  On  the  first  plea, 
issue  was  joined  ;  to  the  second,  the  Plaintiff  replied,  that  before 
the  expiration  of  five  years  from  the  tinie  of  his  making  the  pro- 
mise alleged  in  the  declaration,  the  Defendant  removed  himself 
out  of  the  county  of  N-,  where  he  resided  when  the  cause  of  ac- 
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lion :  bat  in  penal  actions,  the  duty  or'right  of  action  attaches  m 


tion  accrued.  The  Defendant  rejoined ;  That  he  dfd  not  by  bis 
removal  from  the  county  of  N.,  prevent  the  Plaintiff  fi'om  bring- 
ing and  maintaining  his  action  within  five  years  next  after  the 
supposed  accrual  of  the  cause  of  action.  Held^  That  the  replica- 
tion was  fatally  defective,  and  insufficient  <«  to  bring  the  case 
^^  within  the  influence  of  the  9th  Section  of  the  Act  of  Limitations.*' 
Boyle,  Ch.  J.  delivering  the  Opinion  of  the  Court,  said ;  "As 
'^  the  replication  of  tho  Plaintiff  in  this  case  alleges  only  the  fact 
**  of  removal,  without  alleging  that  he  was  thereby  defeated  or 
*'  obstructed  from  bringing  his  actions  it  is  plainly,  no  sufficient  <an- 
**  swer  to  the  plea."  Sneed  vs.  Hall,  2  Marsh.  Bep.  (Ay.)  21.  fy 
Vide  Wilson  vs.  Koonis,  7  CrancWs  Rep.  202. 

Debt  upon  Bond,  dated  28th  of  September,  1694.  Writ  issued 
to  August,  1722.  The  Defendant  pleaded  the  Act  of  Limitations. 
General  Demurrer  to  the  plea,  and  Jeinder ;  Judgment  for  the 
Plaintiff.  T/ady  Bultimore,  Executrix^  ^c.  vs.  Evans'  Executrix, 
^c.  4  Har.  ^  ]\PHen,  Rep.  482.  4-  Vide  Gottgh  \%  Ridgely's 
Exors.  3  Har.  Sf  M'Ben.  Rep,  99. 

Debt  upon  Bond,  dated  tho  20th  of  November,  1771.  Original 
Writ  isssucd  16th  February,  1795.  The  Defendant  pleaded  the 
Act  of  Limitations ;  the  Plaintiff  c/emurred  generally ;  and  the  De- 
fendant joined  in  Demurrer.  The  General  Court  overruled  the 
Demurrer,  and  gave*  judgment  for  the  Defendant.  Wootton's  Ex- 
ecutor vs.  Sprigg^s  Executor,  4  Har.  ^'M'Hcn.  Rep.  352. 

To  a  plea  o(non  assumpsit  infra  sex  annos,  the  Plaintiffs  replied, 
that  within  six  years  after  the  cause  of  action  accrued,  to  wit :  on 
the  6th  July,  1826,  they  sued  out  proce3s,.&c.,  and  that  the  De- 
fendant promised  within  six  years  next  before  that  day.  Rejoin- 
der, that  tho  Plaintiffs  did  not  within  six  years  pext  after  the 
cause  of  action  accrued,  sue  out  the  process,  &c  ;  and  that  the 
Defendant  did  not  promise  within  six  years  next  before  the  issuing 
of  the  process.  Held,  on  demurrer,  that  the  rejoinder  was  bad  in 
substance,  in  not  denying  the  material  fact  that  the  process  issued 
at  the  time  stated  ;  but  tendering  an  immaterial  issue  as  to  the 
time  of  issuing  the  process.  Held,  also,  that  the  rejoinder  was 
bad  as  being  inconsistent.  A  pleading  bad  in  part,  is  insufficient 
for  the  whole.     Satterlecs  vs.  Sterlings  8  Cowen's  Rep.  233. 

An  information  for  an  offence,  by  reason  whereof  a  forfeiture 
belongs  to  the  Treasury  of  the  State,  was  presented  to  a  justice  of 
the  peace,  and  n  warrant  issued  thereon,  in  ^u^u^t,  181 5,  the  offence 
having  been  committed  in  September,  1814  ;  in  May,  1816,  the  de- 
fendant was  arrested :  at  the  Superior  Court  the  defendant  plead- 
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the  pteintiff  merely  by  bringing  the  action,  and  did  not  exi&t  in 

ed  that  the  iDformation  was  not  exhibited  within  one  year  after 
the  offence  was  committed.  Replication ;  That  an  information 
was,  within  one  year,  exhibited  by  the  state's  attorney  to  a  Jasllce ' 
ofthe  Peace  having  cognizance  of  the  ofience :  on  demurrer  to  this 
Replication,  the  plea  was  held  bad  ;  and  that  the  offence  was  not 
barred  by  the  Statute  of  Limitations,  although  the  offender  was 
not  arrested,  examined  or  tried,  until  afler  the  expiration  of  the 
year.     JVewell  vs.  The  State  of  Connecticut^  2  Conn.  Rep,  38. 

The  limitation  of  six  moDlhs,  to  suits  against  Justices  of  the 
Peace,  contained  in  the  7th  section  ofthe  act  of  21st  March,  1772, 
[Pennsylvania]  may  be  taken  advantage  of  by  the  Justice,  though 
not  specially  pleaded.  Prather  vs.  ConntUy^  (In  Error)  9  Serg,  4" 
Jt  Rep.  14. 

A  declaration  in  Assumpsit  against  an  administratrix  contained 
sundry  counts,  on  promises  made  by  the  defendant's  intestate,  and 
a  count  stating  that  *'  the  said  Margery  Dixon^  administratrix  as 
aforesaid,  after  the  death  of  the  intestate,  accounted  with  the 
plaintiff  concorning  divers  sums  of  money  due  and  owing  from  the 
intestate,  and  thttt  upon  such  account  the  intestate  was  found  in- 
debted to  the  plaintiff  in  the  sum  of,  &c.  and  that  the  said  Marge- 
ry, in  consideration  thereof,  promised  the  plaintiff  to  pay  him  the 
said  sum  of  money.  The  defendant  pleaded,  that  neither  the  in- 
testate, nor  herself,  assumed  in  manner  and  form  as  the  plaintiff  had 
declared ;  and  further  pleaded,  Non  assumpsit  infra  ires  annos, 
and  Actio  non  accrevit  infra  ires  annos^  on  which  issues  were  join* 
cd.  On  the  trial  the  plaintiff,  to  avoid  the  bar  ofthe  Act  of  Limi- 
tations, set  up  by  the  defendant  in  her  second  and  third  pleas,  pro- 
ved that  the  plaintiff  and  defendant  had  agreed  to  refbr  the  claim 
ofthe  former  to  arbitration  ;  and  that  when  his  account  was  pre- 
sented to  the  defendant  immediately  preceding  the  institution  of 
the  suit,  she  said,  she  did  not  wish  to  see  it ;  that  she  would  pay  all  ' 
just  claims  against  the  estate  of  the  deceased  as  soon  as  she  ob- 
tained money,  d^c  Dorsev,  J.  who  delivered  the  Opinion  of  the 
Courts  after  deciding  that  the  defendant's  declarations  of  her  wil- 
lingness to  pay,  &c.  were,  in  themselves^  sufficient  to  take  the  case 
out  of  the  Statute,  said ;  *'  The  next  question  is,  what  is  the  ef- 
'*  feet  of  those  declarations  with  reference  to  the  pleadings  in  the 
caQse  ?  The  jive  first  counts  are  founded  on  assumptions  made 
by  the  intestate  to  the  plaintiff;  under  neither  of  those  counts 
'^  was  the  said  testimony  admissible  to  defeat  the  defendant's  pleas 
''  of  limitations.  Sarett  vs.  Wine^  3  Blast,  408.  Secar  vs.  Atkinson,  I 
"  H  Bl.  Rep.  102.  1  C%iHy's  Pload.  204,  206.  2  Savnders,  63, 
''rn7te6,") 


n 
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\Am  before ;  and  unless  he  brings  kis  aptioQ  mdun  the  time  pre- 


**  Upon  an  examination  of  the  sixth  count  it  will  be  found,  that 
*'  the  assumption  therein  stated  is  made  by  the  defendant  in  proprio 
*^jtlre,  and  not  as  administratrix.     The  count  does  not  state  that 
**  the  defendaut,  as  administratrix,  promised  to  pay  the  balaoco 
*' found  due  on  the  accounting,  but  avers  the  assumption  to  be 
'^made.by  her,  without  any  reference  to  her^representative  char- 
*'  acter.     The  words  are,  ^*  that  the   said  Margery ^  in  considera- 
"  tion  thereof,  promised  to  pay.''    True  it  is  that  the  count  com- 
**  mences  by  saying,  *'  that  the  said  Margery,  administratrix  afore- 
**  said,  accounted  with  the  said  Samuel  Chapman ;''  but  this  does 
^'not  amount  to  an  averment  that  she  accounted  as  administratrix  ; 
'*  and  even  if  it  did,  there  aro  no  words  of  reference  by  which  her 
'*  promise  to  pay  could  be  construed  into  a  promise  to  pay  in  autre 
^^  droit.     The  case  oC  Henshall  vs.  Roberts,  5  East,  150,  is  full  to 
'*  this  point. 

*'  In  this  view  of  the  case  there  is  no  averment  in  the  record  of 
^  any  promise  made  by  the  defendant  as  administratrix,  and  there- 
^^  fore  her  declarations,  according  to  the  authorities  herein  before 
*'  referred  to,  could  not  disprove  her  second  and  third  pleas. 

*'  If  the  last  count  would,  when  standing  alone,  be  sufficient  to 
** charge  the  defendant  personally,  its  association  in  the  case  with 
*^  the  other  counts,  taints  the  whole  proceeding,  by  occasioning  a 
"  misjoinder  in  action.     But  I  am  clear  in  the  opinion  that  the  last 
'*  count,  whether  standing  alone  or  in  association  with  others,  is 
''essentially  erroneous;  as  it  states  no  promise  or  assumption  by 
''  the  intestate,  or  by  the  defendant  as  administratrix,  it  cannot 
"charge  the  defendant  as  administratrix.     It  cannot  charge  (be 
"  defendant  personally,  because  no  legal  consideration  is  shown  to 
"  support  her  promise.     If  she  was  indebted  in  one  right,  and  pro- 
'*  mised  to  pay  in  another  right,  from  this  promise  she  derived  no 
''  ad  vantage  or  convenience,  and  therefore  the  demand  cannot  be 
'*  supported  against  her  in  her  personal  capacity.     Miickinson  vs. 
'^Hewson,  7  T.  R.  344."    Chapman  vs f  Dixon's  Mm' x.  4  Harr.  4* 
Johns.  Rep.  527,  530. 

In  the  case  of  The  State,  use  Millard  ^  Waring  vs.  Greeny  (On 
Appeal,  4  Harr,  ^  Johns,  Rep.  542,)  the  pleadings  are  stated  in 
the  Opinion  of  the  Courts  delivered  by  Dorsey,  J.  as  follows: 
*'This  was  an  action  brought  on  an  administration  bond  for  the 
*<  use  of  >/llt7/ardand  Waring,  against  the  defendant,  who  was  one 
''of  the  securities  of  Henry  Stewart,  the  administrator  of  Joshua 
'*  Stewart.  The  declaration  is  in  the  common  form.  The  defend- 
^'  ant  pleaded  performance.  The  State  replied,  that  the  Intes- 
^*  tate  in  his  life-time  being  indebted  to  Millard  and  Waring  in  tlio 
*'  sum  of  £15  18  10,  for  goods  sold  and  delivered  by  tbem,  prom- 
'  ised  to  pay  them  that  sum,  and  that  neither  the  intestate,  nor 
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scribed,  there  is  no  right  of  action  attacbed  in  bim ;  therefore, 
he  seems  as  much  bound  to  prove  the  commencement 
of  his  action  ^within  time,  which  is  the  cause  or  [  "^209  ] 
consideration  of  it,  in  order  to  entitle  himself  to  a 
verdict,  as  a  person  who  brings  asmmpsU  or  debt  for  goods 
sold  and  delivered,  or  money  lent,  and  jhe  like,  is  to  show  the 
cause  or  consideration  of  his  action  to  entitle  him  to  a  verdict ; 
and  if  he  fail  therein,  it  appears  that  he  has  no  cause  of  action. 
But  the  statute  of  limitations  admits  the  cause  or  consideration 
of  the  action  still  existing,  and  merely  discharges  the  defendant 
from  the  remedy ;  so  that  a  promise  within  six  years,  without 
any  other  consideration,  is  sufficient  to  revive  the  action; 


^'  the  administrator,  although  assets  bad  come  to  his  hands  suffi- 
'^  cieot  to  pay  all  the  debts  of  the  ibtestate,  had  paid  the  said  sam. 
"  The  defendant  rejoified  that  the  intestate,  in  his  life  time,  did  not 
^'  assume  in  manner  and  form  as  the  State  bad  by  replyii^  alleged  ; 
'^  on  whidi  issue  was  joined. '  The  defendant  then  proceeds  as 
*'  follow  :  '  And  the  said  defendant,  with  leave  of  the  Court  here 
''  first  had  and  obtained,  farther  sajth,  that  the  state  ought  not, 
"  &.C.  because  be  saitb  that  the  said  Joshua  in  his  life-time  did  not, 
'^within  thre^  years  next  before  the  day  of  iropetrating  of  the 
^*  original  writ  in  this  cause,  promise  in  manner  and  form  as  the 
'^said  State  bad  by  replying  aUeged,  aod  of  this  he  puts  himself 
'*  upon  tbe  country.'  The  Stat^  demurred,  to  this  second  rejoin- 
*'dcr.  Tbo  defendant  joinc^  in  demurrer,  and  the  Court  below 
"  overruled  the  same.*' 

*'  Two  objections  have  been  urged  by  (he  appellant's  counsel. 
*'  FirUy  That  tbe  defendant  cannot,  under  the  statute  of  ilnnc,  re- 
-join doable  to  a  replication.  Secondly,  That  the  rejoinder  in 
*' this  case,  if  good  in  other  respects,  is  defective,  because  it  ten- 
"  ders  an  issue  instead  of  concluding  with  a  verificatioD.  • 

^*  It  is  umecossary  for  the  court  to  decide  in  this  case,  whether 
*'  a  defendant,  in  an  action  on  a  bond  with  a  collateral  condition, 
^'  can  rejoin  double  to  the  replication  assigning  the  breaches.  As- 
*^  suming  for  the  sake  of  argument  that  the  statute  of  Anne  does 
*'  not  permit  a  defendant  in  such  a  case  to  rejoin  a  double  defence 
*'to  the  breach  assigfned,  tbe  infirmity  would  consist  in  duplicity 
''  alone,  which  can  only  be  taken  advantage  of  by  special  demurrer. 
"  You  must,  according  to  tbe  authorities,  lay  your  finger  on  the  dc- 
^^  feet  The  objection  to  the  want  of  verification  is  open  to-  tbe 
«•  same  answer  \  it  must  be  assigned  as  special  cause  of  demurrer."    ^ 


jrDGMKNT    AFFTRMEI). 


cH.  10.]  Of  Pleading  the  Siaiute. 

therefore,  if  he  will  take  advanlage  of  that  circum^taoce,  it  i^ 
necessary  he  should  plead  the  statute.(a) 

In  the  king^s  bench  2S&  24  Car.  II.  the  declaration  was  oo 
a  promise  seven  years  before,  to  pay  money  within  three 
months  after :  yet,  because  the  defendant  had  not  pleaded  th£ 
statute,  he  could  not  have  advantage  of  it.(6) 

So,  ii>  error  of  a  judgment  in  the  common  pleas^  in  iissumpsit: 
and  the  first  error  assigned  was,  that  it  appeared  upon  the  de» 
claration,  that  the  cause  of  action  accrued  more  than  six  years 
before,  &c.  and  therefore  it  was  not  necessary  to  plead  the  sta- 
tute. Sed  non  allocatur :  for  the  statute  in  this  case,  as  weU  as 
in  all  others,  ought  to  be  pleaded ;  for  it  might  be,  that  the 
original  was  sued  within  six  years  after  the  cause  of  action ; 
and  therefore  the  defendant  shall  plead  the  statute,  to  the  end 
that  the  plaintiff  may  have  an  opportunity  to  reply  to  such  mat- 
ter.(c) 

[*SIOJ  *But,  at  first,  it  w^s  not  considered  necessary  for 
the  defendant  to  plead  the  statute ;  for  iti Trinity  term, 
4  Car.  1.  in  aaswnpsitj  after  verdict  given  for  the  plaintifi^,  it  was 
moved  in  arrest  of  judgment,  that  the  promise  was  alleged  to 
be  made  beyond  the  time  limited  in  the  statute  of  limitations, 
and  the  action  was  not  brought  within  the  time  limited  thereby. 

All  iht  court  held,  that  if  it  appear  so  by  the  plainfifPs  own 
showing^  that  the  action  is  not  brought  within  the  time  limited 
by  the  statute,  the  plaintiff  cannot  maintain  his  action,  but  judg- 
ment shall  be  given  against  him:  [I]  or,  if  the  contract  in  the 

(a)  2  Stand.  68.  a.  note  2.         <()  I  Vent.  191.        (c)  2  Ld.  Raym.  S3S. 

[1]  It  is  not  necessary  to  plead  the  Act  of  Limitations  against 
a  Bill  of  Rei'iew  ;  for  it  ought  to  appear,  in  the  bfW  itself,  that  it 
is  exhibited  within  the  time  prescribed  by  law ;  or  that  the  com- 
plainant is  protected  by  some  of  the  savings  in  the  act;  otherwise 
it  ought  not  to  be  received.  Shepherd  vs.  Larue  ;  andy  Nephy 
vs.  Kinchaloe^  6  Munf,  Rep,  529. 


Of  Pleading  4Ae  Siaiuh.  [ch.  10^ 

a^sumpiil  or  debt  be  ^eged  to  be  within  the  time  limited  by  the 
statute ;  and,  upon  non  debet  or  non  assumpsit  pleaded,  it  appears 
upon  the  evidence,  that  the  assumpsit  or  contract  was  beyond 
the  time  limited,  the  action  lies  not,  and  the  defendant  shall  take 
advantage  thereof  if  it  be  specially  found  by  tlie  jury ;  for  the 
statute  is  in  the  negative,  ^^  that  he  shall  not  maintain  such  an 
action  but  within  the  time.  limited  by  the  statute.^' 

« 

But  in  the  principal  case  it  appeared,  upon  the  view  of  the 
record)  that  the  action  was  brought  within  the  time  limited ; 
and  therefore  it  was  adjudged  for  the  plaintiff.  This  was  in  tlie 
common  plea9r.(a) 

But  the  court  of  king^s  bench  always  inclined,  and  finally  set* 
tied,  thfit  no  advantage  could  foe  taken  of  the  statute  unless  it 
vras  pleaded. 

^And  in  an  action  of  asstimpsU  by  the  ^ecutrix  of  [  ^SU  j 
aft  attorney  of  the  common  pleas  for  fees- and  expeo' 
ses,  the  defendant  pleaded  non  assumpsit^  which  was  found 
agsinst  him.  And  on  a  writ  of  error  brought,  an  exception  was 
taken,  because  the  promise  was  upon  the  18th  day  of  July, 
1621,  and  the  breach  assigned  for  not  paying  upon  request  was 
in  September,  16^1 ;  and  the  action  was  brought  in  the  com- 
mon pleas  in  Michaelmas  term,  3  Car.  I.  and  so  above  six  years 
after  the  promise  and  breach;  and  then,  by  the  statute  of  limita* 
tions,  he  ought  not  to  maintain  that  action.  But  because  it 
was  not  pleaded,  though  the  declaration  was  in  Michaelmas,  3 
Car.  I.  the  original  writ  not  being  certified,  nor  appearing  when 
it  was  sued  out,  the  court  did  not  much  regard  it;  and  there- 
upon the  judgment  was  affirmed.(&) 

But  in  the  foUowing  term,  in  the  kin^^^s  bench,  on  the  same 
point,  the  court  was  equally  divided. 

(o)  Cro.  Cir.  1I&  (6)  Cra.  Car.  180. 

41 


CH.  10.]  'Of  PUadxng  the  Statute. 

Assumpsit  against  an  administrator,  upon  a  promise  by  Ae 
intestate ;  supposing  that  the  intestate  borrowed  of  the  plaintiff 
upon  the  1st  day  of  May,  tt  Jac.  I.  twenty  pounds,  and  in  con- 
sideration  thereof  promised  to  repay  it  him  on  request ;  and  that 
the  plaintiff,  upon  the  1st  Augast,  12  Jac.  I.  requested  the  pay- 
ment, and  he  had  not  paid  it;  and  that  the  intestate  died,  and 
administration  was  committed  to  defendant,  who,  upon  request, 
bad  not  paid  it,  although  he  .had  assets.  '  Upon  non  assumptU 
pleaded,  the  verdicit  was  found  for  the  plaiotifT. 

[  *212  ]       *It  was  moved  in  arrest;  of  judgment,  that  this  as- 
sumpnt  being  made  12  Jac.  I.  and  the  breach  in  the 
same  year,  this  action  is  brought  too  long  after ;  for,  by  the  stat- 
ute of  limitations,  it  should  be  brought  within  six  years. 

w 

m 

Jones  and  Whitdock,  Js.  conceived  the  defendant  ougbt  not 
to  take  advantage  gf  this  statute,  unless  he  had  pleaded  it^  or 
had  demnrred  thereupon,  because  the  statute  hath  divers  excep- 
lions;  so  that  if  it  be  brought  after  the  time,  if  the  plaintiff  were 
an  infant,  or  feme  covert^  ^c.  it  were  well  enough. 

But  Hyde,  Ch.  J.  and  Croke,  J.  conceived,  forasmuch  as  it 
appeared,  by  the  plaintiff's  own  showing  in  his  declaration,  that 
it  wad  out  of  the  limitation  of  the  staitute,  and  the  statute  is  in 
the  negative,  ^  that  it  shall  not  be  brought  at  all,''  unless  it  be 
brought  within  the  time  Fimited  by  the  statute ;  therefore,  the  de- 
fendant should  have  advantage  thereof  by  exception,  withoot 
pleading. 

Whereupon  the  court  would  further  advise.(a) 

Tile  same  objection  was  taken  five  years  aCteir,  in  arrest  of 
judgment ;  and  the  court  of  king^e  benxsh  then  ruled,  diat  the 
statute  of  limitations  must  be  p]eaded,'and  cannot  be  taken  ad- 
vantage of  on  motiop. 

(a)  Ceo.  Car.  163. 


•     Of  Pleading  the  StattUe.  [cb.  10. 

Actidki  for  wcn^ds,  and  dedai^es  they  were  spoken  2  Car.  I. ; 
the  dfftaidaBt  pleaded  not  guilty^  and  it  wa^ound  against  him. 
It  was  moved  in  arreat  of  judgment,  that  the  action  was  brought 
for  words  spoken  sii:  years  before  the  action  oom^ 
meneed  ;  so  that  by  tbe  .statute  of  '^^'limttatioos  he  was  [  ^213  ] 
barred  of  thi» action;  and  therefore  the  court  ought 
not  to  giire  judgment  upon  this  verdiet  for  the  {jlaintiff  - 

Jones  and  Berkeley,  is.  held^  that  the  plaintiff  ought  to  bare 
judgment;  because  the  defendant  had  not  pleaded  the  stafate : 
for  th^re  iQight  bedivefs  causes  that  be  could  «ot bring  the  ac- 
tion before  that  time,  vis.  that  he  was  in  prison,  or  within  age, 
or  beyond  seas,  or  that  be  had  sued  the  defendant  to  outlawiy, 
and  the  defendant  had  rever&ed  tlie  outlawry,  jind  this  action 
brougfat.within  a  year  after  the  reversing  the  outlawry ;  (as  in 
truth  the  case  was ;)  for  then  tlie  action  was  weU  brought 

But  it  was  moved^  that  he  should  have  then  shown  it  in  bis 
declaration.  • 

It  was  adjudged  for  the  plaintiff.(a) 

So,  in  an  action  for  words^  the  declaration  stated  the  speak* 
ing  to  be  on  the  30th  September,  7  Car.  I.  whereupon  the 
plaintiff  brought  bis  action  ia  the  king's  bem:b,  in  Michaelmas 
term,  10  Car.  I.  the  defendant  pleaded  not  guilty,  and  found 
against  him.  .    • 

And  it  was  moved  In  arrest  of  judgmenl,  that  these  words 
being  spoken  3Q|h  September,  7  Gtff.  I.  and  the  action  being 
brought  in  Michaelmas  term,  10  Car.  I.  (whereas  it  ought  to  be 
brought  wifttrin  two  years  by  the  statute  of  limitations)  bj  his 
own  showing,  it  is  brought  f<M*  words  spoken  above  two  years, 
and  therefore  he  is  to  be  bitrred  of  this  action. 

■ 

(o)  Cro.  Cijr.  881. 


ft 


CH»  10.]  Of  Pleading  the  Utatute. 

[  *S14  ]       "^ut  because  he  bad  admitted  tbe  action,  and  had 
not  pleaded  Ibe  statute  of  limitations,  but  not  go^ — 

Jones  and  Berkeley,  Js.  held,  that  he  sftiouid  not  then  hare 
advantage  thereof.         > 

And  Jones  said,  he  kn^w  it  had  been  so  ruled  twic^e  in  the 
time  of  the  Lprd  Lea,  Ch:  J.  and  in  the  time  of  6ir  Randall 
Crew,  Ch.  J. ;  for  otherwise  there  would  be  a  miscUef  m  this 
court  more  than  in  aripther  court,  viz.  in  the  common  pleas, 
where  they  prosecute  by  original  andoutlwvry;  andthbout-* 
lawry  be  reversed,  the  statute  aids  the  plaintiff.  But  here  they 
proceed  by  bttflat,  whereby  the  cause  of  action  doth  not  appear^ 
and  may,  peradventure,  divers  ye^trs  continue  by  process,  be- 
fore the  defendant  be  arrested,  and  the  plaintiff,  in  his  declara- 
tion, needs  not  show  the  cause  wherefore  he  did  not  eommence 
his  suit  sooner :  for  if  he  should  do  so,  the  declaration  would 
be  more  prolix  than  was  convenient.  But  iCthe  defendant  pleads 
the  statute  of  limitatic^s,  then  the  plaintiff,  by  the  repIicatiOD, 
ought  to  show  good  cause  why  he  did  not  bring  his  action 
within  the  time  limited  by  ihe'statute,  oiherwieehe  is  to  be 
barred  :  for  the  statute  allows  of  many  impediments,  viz.  infan- 
cy, imprisonment,  omlet  It  mer^  and  others  therein  mentioned, 
which  shall  be  sufficient  caused  that  the  action  was  not  brou|(ht 
sooner.'  •'  . 

* 

But  Croke,  J.  doubted  thereof,  because,  by  his  own  showing,4t 
appeared  that  the  action  was  not  brought  within  the  time  limited 

by  the  statute,  antl  the  statute*  i&-  in  th6  negative, 
[*216]  ."that  it    shall    hot   be   brought  tut    within    *the 

time  ;^'  so  the  court,  ex  officio,  oughf  to  abate  it,  un- 
less he  had  shown  wherefore  it. was  not  brought  vnthin  the 
time.  ^ 

But  by  the  opinion  of  the  other  justices,  it  was  adjudged  for 
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the  plaintif!^  uidess  other  cause,  &€.(a)  which  ^etms  to  have 
settled  the  qoeation. 

But  a  distiikotion  haa  been  taken  with  respecjt  to  pleading  the 
statute  in  debt :  fbr  by  Holt,  Ch.  J.  in  the  caee  of  Draper  v. 
67Ga»«op,(fr)  if  the  defendant  plead  non  BMvmf^L,  he  cannot  give 
in  evidence  the  statute  of  limitatione,  because  theoMtot^ml 
goes  to^theprotfer  (etue ;  but  upon  wi  debet  pleaded,  the  statute 
is  good  evidence,  because  the  issue  is  joined  per  wrha  ie  pha- 
eeniiy  and  without  doubt,  nU  debet,  by  virtue  of  the  statute  ;[1] 
and  it  is  no  debt  at  this  time,  though  it  was  a  debt.  The  mod- 
em practice,  however,  is,  to  plead  the  statute  in  one  action  as 
well  as  the  other.  ^  ^ 

* 

(a)  Cro:  Car.  404.  {k^  1 1/l.  Baym.  158. 

[I]  Whether  the  Statute  of  Limitations  cao  hie  given  ia  evi* 
d^Qce,  on  nt^ile^e^/  Quare,  Idndg  vs.  Gardner,  1  Cranch^s 
Rep.  343.         -  -^ 

m 

The  defendant  in  detinue  may  protect  himself  on  the  plea  of 
non  detintt,  (without  pleadipg  the  Act  of 'LimitatiDna,)by  proving 
thai  he,  and  those  under  whom  h^  claims,  had  been  in  possession 
of  the  property  in  <5ontroversy  more  than  five  years  before  the 
emanation  of  the  .writ.  S^am  vs.  Bass^  Bx^ar9. .  4  Hfunf.  Rej9. 
301.  .  . 

Issues  being  joined  on  th^  pleas  of  non  detinet^  and  the  Act  of 
Limitaiions  ;  a  verdict  "  Ihat  the  defendant  doth  detain  the  slaves, 
'^  in  manner  teid  form/'  Slc.  is.safficiently  responsive  to  both  issues. 
Boatright  vs.  Mtggs.  4  Munf.*J\ep,  145. 

• 

After  verdict ibv  the  plaintiff,  on  the  plea  of  nildebei^  it  is  no 
ground  for  a^res^ing  judgment,  that  the  claim,  as  shown  by  the  de- 
claration, was  barred  by  the  Act  of  Limitations ;  for  it  will  be  in- 
tended thai,  if  the  act  were  given  in  evidence,  the  plnntiff  rebut" 
ted  it  by  sotne  other  evidence  which  avoided  its  operation.  Mur- 
doch ^  M^  vs.  Merndon^a  Ex'ors.^  4  Hen.  ^  Munf.  Rep.  SQQ. 

Under  the  plea  of  nil  debet  to  an  action  of  debt  on  a  penal  Stap 
tote,  the  Statute  of  Limitations  nfey  be  given  hi  evidence.  Wat- 
son vs.  Anderson^BarSMs  Rep.  458. 


CH.  10.]  Of  PkacUng  the  StaiiUe. 

The  plea  of  turn  assuimpsU  mfira  sex  annos  is  insufficient  in 
many  cases ;  for  if  the  cause,  of  action  accrues  within  sis 
years  it  is  immaterial  when  the  promise  was  made. [2] 

In  assumpsit,  the  declaration  stated,  that  the  defendant  was  a 
merchant,  and  transmitted  several  floods  beyond  sea ;  and 
promised  the  plainti^  that  if  he  would  give '  him  so  much 
money,  he  would  pay  him  so  much  out  of  the  proceed  of 
such  a  parcel  of  goods  as  he  was  to  xeceive  from  be- 
yond sea.  The  d^endant  pleaded  the  statute  pf  limita- 
'  .  tions,  and  did  not  say  non  asswnp$U  vafiiF  sp: 
[  *2 1 6  ]  *amios,  but  that ''  the  cause  of  action  did  not  ari^e  with- 
^  in  six  years.''    The  plaintiflf  demurred,  because  the 

cause  was  between  merchants,  &c.  ^  The  whol^  court  held  the 
statute  to  be  well  pleaded,  and  Jones,  J.  said,  The  defendant  has 
pleaded  well  in  saying,  that  ^^  the  cause  of  action  did  not  .arise 
within  six  yeajrs;''  for  the  cause  of  action. ariseth  from  the  ship 
coming  into  port,  ,and  the  si^  years  are  to  be  reckoned  from 
that  time.(a) 

■ 

In  the  ca^  df  PwMe  v.  «?(faor,(6Vthe  declaratioji  was  on  a 
promise. made  seven  years  before  tp  pay  money  three  months 
after;  and  the  defendant  pleaded  nion  t^sumptfi  it^ra  sex  anmosj 
whereas  it  ought  to  have  been,  mn  accremt  i$^ra  sex  camos. 

(a)  1  Mod.  71.  (6)  1  V«nt  191. 


[2]  Non  Assumpsit  infra  Sex  anrms^  to  a  declaration  on  a 
promise  of  iodemnity,  is  bad  in  substance ;  and  though  istue  be 
taken  thereon,  Snd  there  be  a  verdict  found  for  the  plaiotiff  sub- 
ject to  the  opiuion  of  the  Court,  add  the  evirtende  be  plainly 
against  the  plaiDtiff  upon  the  issoe ;  if  the  cause  be  in  other  re- 
spects with  him,  be  shall  have  judgment ;  and  althoagb  such  an 
issue  be  found  for  the  defendHUt,  the  plaintiff  shall  bave  jndg- 
ment  >iion  obstante  veredioto.  Hale  vs.  Andrus.  6  CoweH^s  Rep. 
826.  ^ 

The  Plea  of  Non  Assumpsit  infra  quinque  annos^  is  in  many 
cases  insufficient ;  it  is.  good  dtily  where  in  fact^he  cause  of  ac- 
tion did  accrue  within  five  years.     Banks  vs.  Coyle,  2  Marsh. 
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Bo,  in  an  action  upon  the  case,  upon  41  promise  topaj  three 
months  after,  to  which  the  defendant  pleaded  non  ^nifftpsift  v|/ra 
9ex  armos ;  it  was  urged,  that  as  this  promise  was  laid,  he  ought 
to  hare  pleaded  that  the  cause  of  action  did  not  accrue  within 
six  years. 

S](|Apson  said,  non  assuniptit  infirar  sixtmnds  relates  to  the 
time  of  payment,  as  well  as  th&promise. 

But  Hale,  CL  J.  sfiid.  That  cannot  be. 

Twisden,  J.    If  I  promise  to  ^o  a  thin|;  upon  request,  and 
the  promise  were  made  seven  years  ago,  and  the  request  yed^ 
terday,  I  cannot  plead  the  statute ;  but  if  the  request 
w«re  six  years  ago ;  it  must  be  pleaded  ^specially,    [  ^17  ] 
Tiz;  that  causa  actioms  was  above  six  years  since.(a) 

Error'  upon  a  judgment  of  th6  common  pleas  in  assumpsity 
where  the  plaintiff  declpre^),  that  the  defendant,  in  consideration 
that  the  plaintiff  Woidd  receive  A.,  B.,  and  V.  into  her  house  ut 
A(Mjnfes,and  provicle  for  them  meat,  drink,  &c.  promised  to  pay  so 
much  money  as  she  shoulddeserve  ;*  and  that  the  plaintiff  avers 
tiiat  she  received  <hem  jntoh^  hou8e,'but  did  not  say  ul  hotpUes^ 
and  provided  peat,  drink,  &c.  The  defendant  pleaded  n^n  ai- 
mtrnprit  infra  sex  annos.  Upon  which  the  plaintiff  demurred ; 
and  judgment  in  the  common  pleas  for  the  plaintiff.  And  it 
was  agreed  by  all  that  the  plea  was  iQ  :  for  thid  being  an  ex- 
ecutory collateral  promise,  the  defendant  cannot  plead  non  as" 
sumpsUinftn  sex  anmw,  but  should  have  pleaded,  cauea  aciionis 
non  accreeit  infra  sex.  annos  ;  for  if  the  cause  of  action  aocrued' 
witlun  the  six  yeajis,  it  matters  not  when  the  promis&^as 
made ;  but  if  it  had  been  indehitaiw  assumpsit,  that  p4ea  had 
been  good.(6) 

So,  in^sminsimiul  congtutasHty  the  count  upon  which  the  ques- 

(o)  1  Mod.  89.  (6)  Ld.  Raym.  838. 
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* 

tion  arpee  was,  that  upon^aa  account  taken  the  dth  of  ^anvfoy^ 
the  defendant  appearing  to  be  indebted  to  the  plaintiff  in  the 
sum  of  150/.  promised  payment  upon  t]ie  30th  of  Januaiy.  The 
ddendant  pleaded  mm  a89ump$U  u^ra  hx  anm» :  to  this  it  wa0 
demurred,  because  the  six  years  are  to  be  computed  from  the 
time  of  the  performance,  and  not  of  the  promise ;  and  there^ 
jibre  this  plea  might  b^  true,  and  yet  the  plaintiff  not  barred  by 
the  statute  of  limitationa;  and  therefore  the  plea 
[^18]  •should  *hav^  been,  actu>  non  ocerevd  infra  sex  amo9. 

.And  of  that  opinion  was  the  court.(a) 

« 

In  Hilary  terqi  following  there,  was  .another  caa^  parallel 

Bo,  where  the  plaintiff  declared,  >hat  the  defendant  being  in- 
debted  to  the  plaintiff  pro  operi  el  labori^j^c  promised  him^  on 
the  1st  April,  to  pay  him  the  money  upon  the  1st  May,  &c.; 
the  defendant  pleaded  the  statute-Sl  Jac-L  c.  16.  in  bar,  nmi  as- 
mmptU  n\fra  sex  tumos.  It  waa  considered  that  the  plea  should 
have  been  actio  ntm^accreoUj  and  not  fkon  aimmip9it,{b) 

In  an  M^fnM^8  aswmpsiij  ron  a  piromise  to  pay  on  demand, 
the  defendant  pleaded  n^n  asitsmptU  k^a  s^pamtoB :  the  plain* 
tiff  demurred,  because  the  plea  8bould.have  been,  that  there  was 
no  demand  iirithin  si^  years,  pr  n^Msumpsii  ifgra  sp:  ontios  af- 
ter demand.  But  the  court  held^  that  an  in4ebUalw  lusmgmt 
shows  a  debt,  due  at  the  time  of  the  promise,  and  therefore  the 
plea  good :  but  if  the  pVemise  had  'been  of  a  collateral  thing, 
which  would  Sreate  no  debit  tSB  demand,  it  might  baotherwi8e.(€) 

Although  the  statute  should  >take  place  from  the  time  of  ma- 
king ,the  promise,  yet  the  plea  of  adtio  mm  acCrwU  tnfra  tea; 

ifO  10  Mod.  104.  .        (6)  10  Med.  208.  (e)  MU.  N.  P.  161. 
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aimoi  is  propct  ;[1]  therefore  it  has  been  considered  the  safecd 
and  best  way  of  pleading  the  statute  in  all  cases  of  debt  on  sim- 
ple contract,  or  tmumpeit^  to  say,  that  "  the  said  several  causes 
of  action  in  the  said  declaration  mentioned,  or  any  or  either  of 
fheni,  did  not  accrue  to  the  said  plaintiff  within  six 
years  next  before  the  su*ing  forth  the  original  writ,  or  [  ♦819  ] 
of  eitiibiting  the  bill  of  the  said  plaintiff,  (a) 

in  an  action  by  the  plaint!^  as  assignee  of  the  effects  of  a 
bankrupt,  he  declared  that  the  defendant  was  indebted  to  the 
bainkmpt,  and  being  so  indebted,  promised  the  plaintiff  to  pay. 
The  defendant  pleaded,  that  the  cause  of  action  did  not  accrue 
to  the  bankrupt  #ithin  six  years.    And  on  demurrer  it  was 

(•)9fl«Hd.SB.Mte& 

[1]  ^^  There  are  two  modes  of  pleading  the  Statute  of  Limita- 
^'tions;  the  one,  that  the  dekndtLni  did  not  promUe  within  Jioe 
"  years ;  and  the  other,  that  the  cause  of  action  did  not  accnio 
**  toithin  that  time.  The  latter  is  equally  applicable  to  every  case» 
**  but  the  former,  which  baa  been  adopted  in  this  instance,  is  in 
'^  maoy  cases  inaafficient"      Banks  vs.   Coyle^  2  Marsh,  Rep 

JSCy.)  564.     (^Per  Botle,  Ch.  J.  delivering  the  Opinion  of  uio 

~^ourt.) 

To  an  a/okion  of  dehl  on  bond,  a  f^ea  that  the  bond  was  not 
made  within  sixteen  years,  is  bad  under  the  Statute  of  Limitatioas. 

Set).  Latos.  411,  Sec.  6.)     It  should  be  tbat  the  cause  of  action 
not  accrue  within  sixteen  yearrsi     Rickmans  AdnCrs.  S^c,  vs- 
JUekman^s  Exfors.  3  Baku  Rsp,  55. 

'*  In  all  actions  brought  for  breaches  of  promises  founded  oft 
*'  collateral  and  executory  considerations,  the  proper  plea  is  that 
*'  the  cause  of  action  did  not  accrue  within  six  years  ;  for  it  is  im- 
"  material  w^en  the  promise  was  made,  '^  the  cause  of  action  in 
^^SQch  cases  arose  within  the  limited  period."  .  (Per  YkatsjSi  X.) 
Meade  rs.  WDowell  {In  Error)  bBinn,  Rep.  199. 

To  a  declaration  in  an  action  on  the  case  founded  in  tort,  a 
plea,  of  not  guilty  of  the  grievances  mentioned  in  the  declara^ 
tion  within  six  tfears^  is  bad  upon  special  demqrrer.  The  plea 
shndd  be,  "  that  the  cause  of  action  did  not  accrue  within  six 
'^  years  next  before  the  commencement  of  the  snit."  Dysttr  vs. 
Mattye  ^  jfl.,  3  Barnew.  4c  Aid.  Rep.  448. 
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hdd  in,  because  tbe  plea  does  not  anawer  to  the  proaMae  laid  m 
t)ie  declaration,  and  it  precludea  tbe  plaintiff  from  proving  any 
pramiae  to  hiin8elf.(a) 

By  Holt,  Ch.  J.  and  the  couii. — ^In  an  action  by  an  aaaigiieo 
of  bankrupt  by  coromiasionera,  on  a  simple  contract,  the  right 
way  is,  to  lay  the  promise  to  hare  been  to  the  bankrupt,  except 
there  be  an  express  promise,  after  assignment  made,  to  the  aa- 
ttgnee.  And  the  way  of  declaring  on  a  promise  to  the  aasigiiee 
is  veiy  inconvenient,  and  a  means  to  oust  the  defendant  of  the 
benefit  of  the  statute  of  limitations :  for  if  the  goods  were  sold 
five  years  before  the  assignment  by  the  bankrupt,  and  tiien  tbe 
debt  is  assigned,  and  a  yeai-  passes,  and  the  assignee  dedareft 
on  a  promise  to  himself  it  will  not  be  a  good  plea  to  say,  that 
the  defendant  ^^  non  osmMmiptit  infra  sea^  imnos  to  the  bankmpt,** 
for  diat  does  not  answer  the  declaration.  And  if  he  plead  ^  wm 
a$9un^i  infra  sex  annas  to  tbe  plaintH!^''  it  will  be  against  him : 
for  if  there  be  any  promise  transferred  by  the  act,  it  is  only 
upon  the  assignment ;  and  the  intent  of  the  statute  was  only  to 
transfer  the  action,  and  nothing  else. 

[*9tO]  ^Indeed,  if  after  assignment  another  receive  the 
money,  action  w31  lie  for  the  assignee  upon  a  promise 
to  himself;  because  the  receipt  of  money  after  assignment  is 
a  contract  with  him ;  and  every  contract  or  agreement,  per 
Holt,  Ch..  J.  is  an  express  promise,  not  in  word,  but  in  deed,, 
which  is  as  strong;  and  ther^  is  no  such  thing  as  a  promise  in 
law;  and  that  acceptance  of  a  bill  of  exchange  is  an  express 
promise  to  pay  it{b) 

* 

la  an  action  brought  under  the  statute  SS  Geo.  III.  c.  5.  by 
the  assignees  of  Arthur  MSller,  an  insolvent  debtor,  discharged 
out  of  tbe  Fleet  prison,  as  endorsee  of  a  bill  of  exchange, 
againat  the  drawer,  the  first  count  of  the  declaration  stated  the 

(a>Str.ai9.  (6)  «  MoA  ISl. 
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dmwing  of  diebffl,  the  acceptance  by  the  drawee,  the  endorse- 
ment by  the  payee  to  Arthur  Mifler,  before  the  plaintiffs  became 
such  assignees,  .the  refasal  of  payment  by  the  acceptor,  and  the 
pKilest  for  non-payment  by  MiOer;  of  all  which  premises  the 
defendant  afterwards,  and  before  the  plaintifis  became  such  as- 
signees, had  notice:  by  reason  whereof  he  became  liable  to 
pay  to  the  said  Arthur  Miller,  &^,  and  being  so  liable,  and  the 
said  sum  of  money  afterwards,  and  when  the  said  Arthur 
^Der  wa^  so  discharged  as  aforesaid,  and  the  said  plaintifl&  be- 
came such  assignees  as  aforesaid,  being  due  and  unpttd,  tbe 
defendant,  in  consideration  thereoC  afterwards,  and  after  tbe 
plainti&  became  such  assignees  as  aforesaid,  promised  to  pay 
them  tbe  said  sum  of  mdney,  &c.    There  was  also  a  count 
Stating  that  the  defendant  was  indebted  to  the  plaintiffs  as  as- 
s%nees,  for  money  paid  before  the  plaintiffs  became  assignees^ 
of  Arthur  Miller,  to  the  use  of  the  defendant,  in  con- 
rideration  of  which  the  dcdbndant  pt*omised  to  pay  *to   [  *Kt\  ] 
the  plaintiffs  as  assignees,  &;c.    And  a  similar  count, 
stating  the  debt  to  the  assignees  for  money  had  and  received  by 
the  defendant,  before  the  plaintiff  became  the  assignees,  to  the 
use  of  Arthur  MiHer,  and  a  premie  to  pay  to  the  plaintifib  as 
assignees*;  and  tbe  breach  was,  tbe  non-payment  to  the  plain- 
tiflb  as  assignees,  &c*  -  To  which  th^  defendant  pleaded,  after 
the  getiend  issue,  '^  that  the  said  several  causes  of  action  in  the 
aidd  declaration  mentioned,  and  each  and  every  of  them,  first 
accrued  tor  the  said  Arthur  Milter,  before  the  plaintMb  became 
mcb  assignees  as  in  the  said  declaration  is  mentioned,  (to  wit,) 
at'  London,   ftc.      And    the   said   defendant   further   saitb, 
that  six  years  did  elapse  after  the  time  when  the  said  several 
causes  of  action,  and  each  and  every   of  them,  first  accrued 
to  the  said   Arthur  MiDer,  luid  before  the  day  of  suing  out 
fA  the  original  writ  of  the  said   plaintifis    agmnst   the    said 
defendant,  and  this,''  &c.    To  which  plea  there  was  a  general 
donuner. 

In  support  of  the  demurrer.  Hey  wood,  Serjeant,  argued,  that 
the  plea  was  no  answer  to  the  declaration.    In  all  the  counts  the 
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promise  is  stated  to  have  b^en  made  to  ttoplMvtift  '^  and  a»  a 
breach  of  promise  is  the  oause  of  action  iu  a^mmpriJty  no  cause  (of 
action  at  aU  could  accrue  to  the  inaoteent  J^onMuumptii  if^m 
sex  annas  to  a  bankrupt,  is  no  plea  te  assumpsit  by  the  assqpM^s^ 
6  Mod.  131.  Parkins  v.  ff^oUasUm.  2  Sir.  919.  Skmsnerv. 
tUboiL  But  if  the  original  debt  tp  the  insolvent  be  taken  as  tba 
cause  of  action  mentioned  in  the  [dea^jjet  th^re  might  b^e 
been  an.  express  promise  to  the  pjaiotifl^  as  stated  in  the  d^da- 
ratioBi  to  whicdi  allegation  there  is  no  answer  JA  the  pfaw. 

1*222]  *h»  31%ncy  Seqeant,  eontrii,  contended)  tt&atthe 
demuner  admitted  that  the  cau#e  of  action  accrued 
to  the  insolvent,  and  more  than .  aix  years  before  the  aotioft 
brought ;  an  express  promise,,  tberfsfore,  oiigfu  not  now  to  be 
insieted  on ;  when^  if  the  parties  had  gone  to  trial,  they  would 
have  had  nothing  to  icest  on  but  an  implied  promise,  raieed  Me 
'  consideration  which  is  admitted  to  be  within  the  statute  ^  Un^ 
itations.  If  it  were  allowed  the  jdekitiQis  now  to  ineist  on  an 
express  promise,  they  would  succeed  on  deiMrrer  by  ei^ 
posing  an  express  promise  and  at  the  trifi  by  supposing  ail 
implied  one,  when,  in  feet,  ther^  was  neithes,  and  the  defend-* 
ant  clearly  entitled  to  the  benefit  of  the  statute.  Instead  of  de- 
murring, they  ought  to  have  pleaded  an  express  promise  with* 
in  six  years,  on  which  &ct  the  partif^  inagte  have  gone  to  trial, 

lionl  Ch.  J.  Eyre  suggested^  t^^t  the  deflG^ant  migbt  have 
pleaded  that  the  debt  was  first  due  to  the  iasolvent  inoce  Aiaii 
six  yeafs  before  the  action  was  brought,  and  that  he  made  no 
promise  to  the  plaintife  within  six  years.  , 

.  BuUer,  3,  seemed  to  thiek,  that  the  plaintift  must  prove  an 
express  promise  at  the  trial. 

« 

Le  Blanc  then  prayed  to  amend,  which,  as  the  defisndant 
had  amendexl  once  already!,  was  refused.(a) 

■ 
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*nie  conclusion  of  the  plea  should  be  with  a  veri-   [  •288  ] 
fication ;  for,  Aough  in  the  case  of  Duppa  v.  Mu/o,{a) 
Trhich  was  debt  for  the  arrears  of  a  rent  charge,  and  the  statute 
pleaded,  but  did  not  conclude  to  the  conntiy,  but  with  a  verifi- 
cation ;  upon  which  plea  the  plaintiff  demunred ;  and  judgment 
was  given  against  the  defendant  for  the  bad  conduoon  of  his 
plea.    The  learned  edtor  of  Saunders's  Reports,  in  bis  note 
(3)  upon  this,  observes,  that  as  to  asewmptU,  k  is  clear  that  the 
statute  must  be  pleaded;  and U  seems  questionable  whether 
fte  Mne  role  would  not  now  be  extended  to  actions  of  debt 
On  the  one  side,  the  same  reas<Mi8  for  jrfeading  the  statute  seem 
equaOy  applicable  to  both  action^    The  statute  contains  sever- 
al exceptions,  such  as  coverture,  mfancy,  imprisonment,  and 
the  Wee,  which  would  take  the  case  out  of  it  in  both  actions 
alike.    If  the  statute  is  not  pleaded,  the  plaintiff  is  equaDy  Sable 
to  be  surprised,  and  therefore  not  prepared  to  answer,  in  one 
a«ti(m  as  in  the  other.    In  either  case,,  the  statute  doeff'not  ex- 
tinguish the  debt,  but  Only  takes  away  the  remedy;  and  it  is 
optional  whether  the  defendant  wiB  insist  upon  the 'statute,  or 
waive  it.    And  it  is  very  usual  in  pn^ce  to  plead  to  debt  on 
simple  contract,  that'fte  eausejof  action  did  not  accrue  within 
six  years ;  to  which  the  plaintiff  may,  of  course,  reply,  that  he 
vvas  within  any  of  the  txeep^v^  in  the  statute,  or  that  he  sued 
oat  a  io^  widnn  time,  as  is  the  common  case  in  ««BM»ift 
But  on  die  oilier  sidt^  the  principal  case  is  an  aotiiority  to  the 
,    aovtraiy,  viz.  tiiat  there  can  be  no  audi  special  replication ;  for 
it»  there  held,  tint  the  pl^a  must  conclude  to  the  country 
which  decision  can  only  be  founded  upon  the  ground  ' 

that  the  words  « infra  «e»amtos"  are  *8uiplusage ;  for,   [  *Bf4 1 
if  «he  plea  of  itrfra  sexamm  wera  good,  the  proper 
conclusion,  it  should  siem,  would  be  with  averification.  How- 

•  0 

(a)  1  (band.  283. 
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ever,  the  mod^n  practice  is,  to  plead  the  statute  in  due  action 
as  well  as  the  other,  and  to  condyde  with  a  verification«[l] 

The  old  way  upon  the  statute  of  limitations  was,  for  the  de- 
fendant to  jplead  the  statute  at  large ;  but  of  late  years,  the  gener- 
al pleading  of  non  aesumpsU  infra  sex  antios  is  allowed ;  there- 
fore-- 

In  an  action  of  debt  for  rent,  the  defendant  pleaded  the  statute 
of  limitations,  and  that  tau^BU  ad{oni»  jpnedScte,  Sfc.  acermlaboTe 
SIX  years  before  the  writ  brought.  To  this  the  plaint^  demur- 
red, and  the  cause  of  demurrer  was  upon  the  late  statute  for 
reviving  of  process,  anno  primo  WiUdmi  if  Marim :  by  which 
it  is  provided,  in  regard  therfe  was  an  interruption  of  the  gov- 
ernment, and  proceedings  of  law,  from  the  1 1th  of  Decembm*, 
1688,  to  the  13th  of  February  following,  that  the  time  within 
those  days  should  not  be  accounted  as  any  part  of  the  six  jessm 
to  bar  an  action  by  the  statute  of  limitations,  or  of  the  six  months 
for  bringing  9  quart  impedU^  ^c.  so  as  it  was  ui|;ed  that  the  de- 
fendant should  have  shown  that  six  years  and  so  many  dayt 
were  elapsed  as  are  between  the  Uth  of  December  and  the  IStb 
of  February*  For  the  six  years  may  be  passed,  yet  the  plain- 
tiff may  be  witbin  time  b/reason  of  the  said  statute. 

•  •  ■- 
But  the  court  were  of  opinion  that  the  defendant's  plea  was 

well,  and  this  should  bb  shown  of  the  plaintiff 'apart;  for 
[  *226  ]    the  statute  does  not  alter  the  form  of  pleading,  but^that 

should  be  as  it  was  before;  and  the  plaiatifl^  if  the 
matter  will  bear  it,  is  to  help  bimsdf  upon  the  said  8tatute.(a} 

(a)  2  V€tit  186. 


ri]  Vide  M*aur4,  late  Sherif  fc,  r^.  Enain  ^  Ali  (3  Caw 
en^s  Rep.  213.)    Cited,  ante  page  208,  nf[l.] 

Nen  demsatfit  pleaded  to  a  writ  offormedon  is  a  special  issue. 
Dudley  vs.  Sftmner^  5  Mass.  Hep.  438. 
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Wlien  the  «Mute  19  jdeadod  to  the  entire  of  a  dedaratioiii  and 
19  bad  as  to  ptrt^  it  \s  bad  for  the  whole.[l] 

Atsumprit^  '.n  consideration  that  the  plaintiff  would  deliver  to 
the  defendant  such  a  deed ;  the  defendant  promiMd  4iat  he 
woidd  redeliver  it  to  him  on  request ;  and  also,  in  consideration 
that  he  had,  upon  request,  delivered  to  him  another  deed,  the 
defendant  promised  to  pay  him  401.  and  aHeges  that  he  had  de- 
livered to  him  the  iirst  deed ;  and  although,  at  such  a  day  after- 
wards, he  made  request,  yet  he  had  not  redelivered  the  first 
deed,  nor  paid  him  the  401.  The  defendant  pleaded  the  statute 
of  limitations^  and  that  he  did  not  promise  within  six  years  be- 
fore the  action  brought;  whereupon  the  plaintiff  d^emurred;  for 
tbe  cause  of  action  as  to  the  first  deed  Ad  not  arise  on  the 
promisci  but  upon  the  refusal  after  request^  and  the  request  was 
within  six  years.    And  so  held  the  court. 

Then  it  was  moved,  that  the  payment  of  the  money  Was  to  be 
without  request,  and  therefore  the  plea  was  good  as  to  that:  to 
which  it  was  answered,  that  the  plea  being  entire  to  both  parts 
of  the  declaration,  and  being  ill  in  part,  is  ill  in  the  whde; 
whereupon  it  was  adjourned.  But  at  a  day  afterwards,  tbe 
court  hdd  the  plea  ill  in  the  whole,  for  the  reason  alleged ;  and 
th^  cited  a  case  between  BtiJ^u  and  Ad^  to  have  been  so  ad^ 
judged,  and  gave  judgment  for  the  plaintiff  Ux  the  whoIe:(a) 

(a)  1  Ley.  48. 

« 

[1]  A  declaration  coDtaiaed  a  count  for  a  lAbel^  and  counts  fof 
Slander ;  the  Defendant  pleaded  to  the  whole  declaration,  that 
the  supposed  grievances  alleged,  &c.  did  not  accrue  within  two 
years  ;  the  Plaintiff  replied,  setting  fortb  the  time  of  commenciog 
the  action,  and  averring  that  the  causes  of  action  did  accrue 
within  two  ytars^  ^c.,  and  the  Defendant  rejoined,  taking  Issue  on 
the  fact ;  and  tbe  Plaintiff  demurred  to  tbe  rejoinder ;  and  thi: 
Court  ^d;  **  As  it  respects  the  Count  for  a  libelf  the  plea  of  non 
^  aecrevtt infra  dws  annas,  is  bad,. for  the  Statute  of  Limitations 
'  for  an  action  for  a  libel  is  six  years.  As  an  answer  to  tbe  other 
cbunts  for  slander,  tbe  plea  is  good.  But  the  rule  is,  that  if  an 
<^  entire  plea  is  bad  in  part,  it  is  bad  for  the  whole.''  And  the 
Plaintiff  had  judgment.-   Miller  vs.  Merrill,  14  Johns.  lUp,  348. 


it 
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[  *»»6  ]       ^When  pleaded,  itf  should  slate  to  ^  eibct,  thai  no 
cause  of  action  accrued  to  the  plaintilP  wMfain  the 
time  to  which  the  particular  action  is  hmited. 

Id  an  action  of  trespass  assault,  and  fidse  impriaomnent,  the 
defendant  pleaded  not  guilty  if^a  $ex  amnos^  and  the  phontiff 
demttired. 

And  Mr.  Serjeant  DarnaH,  for  the  plainti^  argued,  that  the 
court,  upon  this  plel^  as  it  was  pleaded,  would  not  take  any  nek 
tice  of  the  ataUile  of  lisEiitations,  that  if  this  plea  were  a  good 
plea,  it  would  be  a  good  replication  for  the  plaintiff  to  say,  that 
he  took  out  a  wi^  within  six^  years,  which  is  absurd ;  that  no 
issue  coidd  be  tdcen  upon  this  plea;  or,  if  any  issue  could  be 
taken  upon  it,  yet,  if  a  verdict  were  found  for  the  piaintifl^  no 
judgment  could  be  given  for  him;  because,  though  (he  defend- 
ant were  guilty  within  six  years,  yet  he  might  not  be  giutty 
within  fdur.  He  said,  that  this  plea  was  a  negative  pregnant; 
and  though,  where  a  verdict  is  found  upon  issue  joined  upon 
siieh  a  plea,  that  may,  in  some  cases,  make  the  plea  good;  yet^ 
it  is  certainly  naug\it  upon  demurrer.  And  for  that  he  cited  IS 
Edw.  IV.  c.  6.  Bro.  Negative  Pregnant,  88.  Bro.  same  title^  42. 

f  ■ 

9 

For  the  defendant,  it  was  argued,  that  the  statute  of  limita- 
tions is'  a  general  law,  and  that  those  pleas  of  .the  statute  of  ltm*« 
itations  are  never  framed  upon  the  statute,  but  are  pleaded  gene* 
rally,  without  tying  them  up  to,  or  taking  any  notice  o^  the  act 
of  pariiament :  that  the  plaintiff  might  have  taken  issue  upon 
this  plea,  that  the  defendant  was  guilty  within  six  years:  and 

that  the  largeness  of  tlie  plea,  taking  in  two  years  inoce 
[  *%2^  ]    than  it  *neede(),  was  for  the  benefit  of  the  pliantiff ; 

that  if,  upon  that  issue,  the  jury  had  fouQd  for  the  de- 
fendant, he  must  have  had  hia  judgment,  because,  if  he  was  not 
guilty  within  six  years,  it  was  a  necessaiy  consequence,  that  ha 
was  not  guilty  witliin  four  years.  And  that,  if  the  verdict  had 
been  found  for  the  plaintiff  he  must  have  had  his  judgment  too^ 
because  the  plea  of  the  defendant  was  falsified :  Hca  the  ease  of 
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^t  upon  a  single  bill,  the  defendant  pleads  payment;  i^.  opo)i 
issue  joined,  the  verdict  be  found  for  the  defendant^  he  cannot 
have  judgment;  but  otherwise,  if  it  be  found  for  the  plaintiff. 

^.Holt,  Ch.  J.  said,  that  the  verdict's  helping  suoh  a  plea  as 
this  would  not  make  it  a  good  plea  then  upon  demurrer.  This 
must  foe  a  good  plea  either  at  common  law,  or  upon  the  statute : 
it  is  not  a  good  plea  at  common  law,  because,  at  common  law, 
a  man  might  bring  his  action  at  any  time ;  neither  is  it  a  good 
plea  upon  the,statute,  because  it  does  not  disclose  the  matter 
that  the  statute  makes  a  bar. 

PoweH,  J.  This  plea,  ^b'est,  is  but  argumentative ;  and  such 
pleas  are  never  good,  e^ccially  where  the  matter  that  makes 
the  bar  is  made  by  such  an-  act  of  parliament,  y6u  ought  to 
plead  it  in  the  words  of  the  statute.  Besides,  if  issue  had  been 
taken  upon  this  plea,  s^nd  there  had  been  a  verdict  for  the  fdaiB" 
tiflj^  it  would  have  been  a  jeofaile. 

Holt  How  could  the  plaintiff  reply?  . 

•  .- 
JVb<e.«— When  this  case  was  ^first  stirred,   in   Michaelmas 

term^.thj^  court  semed  all    to  be  of  opii^ontbat 

^the  plea  was  good,  because  it  gave  the  j>laintiff  an    [  ^2S8  ] 

advantage  (a)  < 

But  this  can  only  be  taken  advantage  of  on  special  demurreTif 

In  an  action  for  criminal  conversation,  the  declaration  stated, 
ftat  the  defendant,  on  1st  January,  179S,  and  on  divers  other 
days,  &c.  at,  &c.  with  force  and  arms  made  an  assault  on  6« 
the  plaintiff's  wife,  and.th^  and  then  seduced  her,  &c.  where^ 
by  the  (daintiff,  &c.  and  other  wrongs  to  the  plaintiff  the  defend- 
ant did,  against  the  peace,  &e.  and  therefore,  &c.  Eleas,  l«t. 
Not  gmlty ;  Sdly.  Not  guiUy  of  the  premises  in  manner  and  forto, 

(a)  U>  JUTua.  tW. 

43 
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kc.  at  Mj  time  wiChin  six  years  next  before  thcresAifaiiitig  <jr 
the  plaintiff's  bill.  On  general  deronrrer,  ^  questidn  arose, 
whether  the  action  were  trespass  or  case. 

And  by  Lord  Ellenborough,  Ch.  J.  It  might  be  material  tp 
consider  that  point,  if  the  question  now  were,  whether  the  litai- 
tation  of  isix  or  of  four  years  only  applied  to  this  case :  but  9 
the  defendant  take  the  longer  peiiod,  and  plead  not  guilty  within 
six  years,  that,  of  course,  must  include  within  four  years ;  and 
the  plea  not  having  been  specially  demurred,*  is  vtherefore  good 
in  either  way  of  considering  it.(a) 

In  tirespass  continued  for  many  ^ears,  and  the  statute  of 
Ihnitations  pleaded,  the  jury  gives  damages  only  for  the  thne 
trithin  the  limitation. 

[*SIB9]  *^To  an  action'  for  assault,  hatteryi  wounding,  and 
imprisoning  plainlifi^  from  lOtfa  August,  ^  Csff.  Il); 
tisgiie  exAiitlion^m  6iite;.t6  which  the  defendant  pleaded  not 
guilty  within  six  years )  and  the  plaintiff  replied,  4hat  the  writ 
was  Sued  out  the  2d  October,  1  Jac.  U.  and  that  the  defendant 
was  not  guilty  within  six  years  next  before  the  writ  brought. 
Upon  this  issue  was  joined,  and  a  verdict  was*  given  for  th^ 
plainti£^  aild  entire  damages. 

Two  exceptions  were  moved  in  axrest  of  judgment :  Ist.  That 
a  v^ei'dict  cahnot  help  ivha^  appears  to  be  oth^rwise>iipon  the 
face  of  the  record;  that  here  the  plaintiff  declares  that  he  was 
ioxprisoned  the  lOth  of  August,  24  Car.  II.  which  ws»  iUrteen 
yeitrs  before ;  and  being  one  entire  trespass,  th«  issue  is  found 
as  Itid  in  the  declaration ;  which  cannot  be  for  so  many  years 
binw^n  the  cause  of  action  and  bripging  of  the  writ;  for  if  a 
tifespass  be  continued  several  years,  the  plaintiff  tnust  sue  only 
fihr  the  last  six  years  for  which  he  hath  a  complete  caase  of  ao* 
tiM:  but  when  those  aye  expired,  he  is  barred  by  the  siatste. 

(&)  6  'fitot,  187. 
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2/%.  Wfa^  the  tilaintiff  has  aoy  qause  o£  aotioiH  iheu  the  stat- 
ute of  limitations  begins ;(a)  as  in  an  action  on  the.  case  for 
words,  if  they  be  actionable  in  themselves,  without  alleging  spe- 
cial damage,  the  plaintiflf  will  repover  dapiages  frpm  the  tiip?  of 
the  speaking,  and  not  according  to  what  loss  may  follow.  So, 
'm  troyer  ctnd  copTer^ion,  when  there  is  9  capse  o(  f^e^i^ 
vested,. ^Pfl  the  goode  contimie  in  the  staia^  po^^esi^ipfi  for  seven 
yiwrd  ^rwards;  ^  sueh  case,  it  i^  Ui^  ftr^  fipnye^^ix^  VVH^b 
{Siililles  file  plaintiff  to  an  action.    Sp,  m  tb@  casp  itf  p 

bpr,  though  this  were  a  cpntipqed  i^Ei^priswiaent,  jef,    [  ^^Sp  J 
30  niuoh  as  was  before  the  writ  brought  Wje^  harre/l 
by  4h0  statute.  . 

On  the  other  hand  it  was  argued,  that  the  verdict  was  good ; 
tgf  the  jury  r^ect.tbe  beginning  of  ^e  tre$ip9ss,  and  give  dfm- 
ages  only  for  that  which  falls  within  the. mK  years;  anid  thi^  )9Cm 
be  done,  because  it  ,is  laid  usque  exhibitionem  itite.  If  the  de- 
ta^^ni  had  pleaded  ^lot  guilty  generally,  then  dainagiBS  roust  be 
for  tfie  thirteen  yeart^  thotigh  the  plaintiff,  on  his  own  showing, 
had.  brought  his  actionsfor  a  thing  done  beyond  the  time  hmitqd 
by  the  statute;  but  having  pleaded  "not  guilty  at  any  time 
within  six  ^ears,'^  if  the  verdict  find  him  guilty  within  that  time^ 
it  is  against  him.  ^dly.  A^  to  the  objection,  that  the  cause  of 
action  arises  beyond  six  years,  though  it  do  appear  so  in  the 
dejdaration,  yet.th^t  doth  not  exclude  the  plaintiff ;rfor  ther^ 
might  have  been  process  puf  before,  or  he  might  he  disabled  kf 
ao  outlawry,  which  ^nay  be  now  reversed ;  or  he  might  be  in 
p^on,  find  newly  discharged,  from  which 'time  he  h^h  si|[ 
years  to  bring  his  action  ;^for  being  under  either  of  these  cir« 
cumstances,  the  statute  doe^  not  hurt  him. 

(%iria*'r*If  an  action  of  false  imprisonment  be  .brought  for 
seven  yeats,  and  the  jury  find  the  defendant  guilty  but  for  two . 
days,  it  is  a  trespass  within  the  declaration. .  This  statute  ;:e- 
lates  to  a  distinct^  and  not  to  a  continued,  act ;  for,  after  Bf 
years,  it  will  be  difficult  to  prove  a  trespass:  timny  accidents 

(a)  Cro.  Car.  StSU 
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mfty  happen  within  that  time,  as  the  death  or  removal  of  wit- 
nesses) &c. 

*  ft 

Judgment  was  given  for  the'plaintiff.(a) 

> 
f^Sl]  *In  the  report  of  this  case,  Show.  493.  Sir  John 
Holt,  in  support  of  the  judgment,  said,  that  an  action 
may  be  brought  at  any  time  within  six  years  after  his  imprison* 
Aent,  by  the  proviso  in  the  statute  91  Jac.  L  o.  16.  Besides, 
•veiy  day  is  a.new  imprisonment^  and  a  new  trespass;  and  the 
▼erdict  will  foe  intended  to  be  only  for  six  year8,(ft)  and  the 
time  is  not  material  otherwise;  and  by  the  court  hdd  well 
enough. 

The  defendant  may  divide  the  time  in' an  action  for  felse*  im- 
prisonment, and  plead  the  statute  <as  to  part. 

Hie  plaintiff' brought  trespass  for  imprisoning  him,  and  de- 
taining him  in  prison  ftom  S2  Oar.  II!  till  the  3d  of  April,  4  Jac. 
II.  The  defendant  pleaded  ai9  to  all,  tiH^4  Car.  II,  such  a  day, 
Oot  guilty  within  four  years;  and  as  to  the  rest,  «i  plaint,  and  a 
capias  issued.    The  plaintiff  demurred. 

«  >  •  • 

Ei  per  Chiria. — ^Though  the  imprisomnerit  be  complained  of 
IS  one  continued. imprisonment,  yet  the  defendant  may  divide 
the  time,  and  plead  the  statute  aslo  part,  and  the  plaintiff  may 
rcifly  the  continuance ;  therefdre,  ts  to  tbiS)  judgment  was  given 
against  the  plaintiff  upon  his  demurrer,  but  for  him  as  to  the 
Test;  because  the  capias  was  awarded  by  the  court,  et  cffieh, 
and  it  did  not  appear  the  defendant  meddled  in  \t.{e) 

The  plaintiia;  by  his  replication  to  the  statute,[l]  eithrf  af- 

(a)3Mod.  lia 
db)  Th«  plea  was  baS,  being  for  six  years,  whereas  it  sboiild  have  been;  «« Not 
pttly  within  four  ymn,** ,  Ante,  Z».  (e)  Salk.  420. 


[H  III  indeMatus  atsumptit,  between  Merchant  and  Merchant, 
ihe  matfite  of  Limitations  \^  a  good  plea,  and  if  it  be  an  account 
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firms  thsyfc  the  cause  of  action  accrued*  wkhin  time 

*before  the  suit  was  commenced,  that  he  commenced    [  HS2  J 

the  Mt  within  time,  and  continued  it  up  to  the  time 

of  declaring^  rdies'upon  the  fourth  section,[l]  or  shows  that 


Gurreot  not  liquidated,  the  PlaiDtiff  should  reply  speciaUy  and  shew 
that  matter.     Edwardt  vs.  Davis^  4  Bibb's  Rgp,  21 1. 

fl]  It  is  a  good,  replication  tt>  the  plea  ofMhe  Statute  of  Limi- 
tations, that  the  plsiintiff  brought  his  action  within  one  year  after 
a  nonsuit,  and  that  it  is  the  same  cause  of  action.  SkiRington 
vs.  AUison  ^  AL,  2  Hawk's  Rep,'  347. 

To  an  action  of  Assumpsit^  the  defendant  pleaded  the  Statute 
of  Limitations;  The  plaintiff  replied  a  former  suit  wherein  judg- 
ment was  arrested ;  the  defendant  demurred  generally  ;  and  the 
Court  gave  judgment  for  the  plaintiff.  SchnerizeU  vs.  Chapline^ 
3  Harr.  ^  M" Hen.  Rep.  439. 

If  in  Assumpsit,  the  defendant  plead  the  Act  of  Limitations, 
and  the  plaintiff  would  avoid  the  plea  by  a  former  suit  having 
been  brought  in  time,  he  must  reply  the  Cormer  suit  specially:  he 
cannot  give  it  in  evidence  under  a  general  replication  to  the  plea.' 
Botfle  8f  Alj  vs.  Conway's,  Ex*ors.  3  CdWs  Rep.  1. 

To  a  declaration  in  Assumpsit^  the  defiftndant  pleaded  Non-  as* 
smnpeit^  and  the  StatuUs  of  Limttattoos ;  the  plaintiff  replied  to  the 
last  plea,  that  He  sued  out  a  Bill  of  MieUUeeez  on  the  Bth  pf  ilti- 
gtut,  1805/(beiqg  in  the  Va«aitony)  within  six  years  after  the 
cause  of  action  accrued,  to  which  the  Sheriff  returned  non  est  in" 
ventus,  and  thejreplication  (hen  stated  the  aHas  and  a  succession  of 
phsries  Bills,  dowa  to  Easter  Term,  181 1,  to  each  of  which,  but 
the  last,  it  was  averred,  that  the  sheriff  made  no  reCurn,  and 
that  the  defendant  did  not  appear,  but  that  he  did  appear  to  the 
last  on  the  return  day,  wh^n  the  plaintiff  ofiered  himself  against 
the  defendant  in  the  plea  aforesaid,  as  by  the  Record  and  pro* 
ceedings  thereof  remaining  in  the  said  Court,  8[C.  at  large  ap^ 
pears.  To  this  replication  the  defendant  rejoined,  that  '*  BiH  Of 
**  Middlesex,  first  mentioned  in  the  replication  was  not  delivered 
'*le  the  sheriff  until,  after  the  return  tiiereof,  or  to  any  sheriff  of 
^  Middlesex  until  long  after  the  expiration  of  a  year  next  after 
**  Miehaehnas  term  iu  the  replication  first  mentioned,  to  wit,  untU 
^  the  26th  of  January,  1811."    And  the  rejoinder  further  alleged. 
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bis  action  wa^  saved  to  him  by  the  proviso  ooataiDQ^  i^  the 
seventh  section.  [9]  Tl^is  part  of  the  subject  has  beep  anuci- 
pated  in  treating  of  the  counpencing.  and  euii|g  of  aQt)oiis« 


that  the  sheriff  did  npt  return  (he  first  Bill  of  Middlesex  before 
the  said  first  day  of  January,  1811,  nor  was  the  said  bill  returned 
into  Coart  and  filed  accordiog,  d&c.  at  any  time  previous  thereto  ; 
and  concluded  to  the  country.  To  this  there  was  a  special  di* 
murrer ;  and  was  Held,  1st.  That  the  latter  allegation  in  the 
Replication,  had  reference  to  all  and  every  the  prior  process  stat- 
ed, and  was  therefore  tantamount  to  an  allegation  of  the  sheriff's 
return  of  non  est  inventus  to  the  first  Bill  of  Middlesex  stated, 
with  a  prout  patet,  d&c. ;  against  which  there  could  be  no  aver- 
ment in  pleading.  2dly,  That  th^  Court  will  take  notice  in  plead- 
ing of  the  issuing  of  the  Bill  of  Middlesex^  on  a  day  in  Vacation, 
though  it  be  not  pleaded  tc  have  been  then  issued  as  of  the  pre- 
€9dii)g  tersB.     Harrington  vs.  Taylor^  16  East's  Rep.  37iB. 

,  {^]  Declaration  containing  several  Counts;  Plea,  Nod  as* 
sumpsit  infra  sex  auoos.  Replication,  as  to  the  first  ten  CoQnta, 
that  before  and  at  the  time  of  making  of  the  said  several  promis- 
es, defendant  was  in  parts  beypnd  the  seas,  and  afterwards  je- 
turned  to  this  kingdom,  which  was  his  first  return  after  making  the 
said  several  promises,  and  within  six  years  pext  after  such  return, 
the  plaint iff^^ued  out  a  Bill  of  Middlesex,  returnable*,  &c.  to  an- 
swer the  plaintiff  of  a  pka  of  trespass,  to  which  the  sheriff  returned, 
Hon  est  inventus.  The  replication  Ihen  stated  various  writs  con- 
tinuing the  process,  bilt  did  not  describe  them  as  alias  and  pluries 
wjita,  and  the  last  had  nm  ac  etiam  cUuae.  The  replication  next 
state4»  that  the  first  mentioned  precept  was  sued  out  by  the  plaiiri' 
tiff  with  intent  to  implead  and  declare  against  tl«e  d^endeint  for 
the  several  causes  of  action  in  the  declaration  mentioned*  and 
accoxdingly  the  plaintiff  did  exhibit  his  bill.  There  was  a  special 
4emnrrer  to  this  replicatipo,  and  one  of  the  causes  assigned  was,  that 
lit  did  not  appeiar  that  the  plaintiff  fdefeildaot  1}  had  not  retmned 
to  this  kiogdoffi  after  the  making  of  the  said  promises  and  under* 
takings  in  the  first ^ eight  counts,  mentioned,  and  more  than  sijgi 
years  before  the  suing  out  of  the  first  mentioned  precept.  Sesn* 
6i«,  That  it  did  sufiiciently  appear  that  the  defendant's  return 
n^ilbo  first  after  each  of  the  promises  mentioned  in  the  first  ten 
cpuots.  But,  held, .  at  all  events,  that  the  want  of  the  words, 
*'  each  and  enery  of  them,''  was  not  assigned,  with  sufficient  dis- 
tinctness as  a  cause  of  Demurrer.  Held  also,  that  the  ac  stUm 
writ  was  •a  good  continuance  of  cosMDon  process,  aad  that  the 
Gsnyouaooes  need  not  be  by  alias,  9LXi6pluries  writs.  Phtmmet 
vs.  Woodburne,  4  Barhew.  ^  Cress,  Rep.  625. 


Of  PlMUfig  the  StcUute.  [ch.  10. 

Wiien  the  ptaibliiT  ret)liM  a  hHiUi^)  or  eopJM,  eued  out  initiiiti 
time,  he  must  show  that  it  has  been  returned  and  contioued  bj 
vicecomes  non  misit  breve.  It  must  be  a  continuance  of  the  same 
#rit  or  {^roeess  Which  was  ori^nally  sued  out,  and  must  appear 
on  the  record  to  be  so.(a) 

it  is,  however,  to  be  obsenred,  that  in  WkUehead  v.  BuckJandj 
Sty.  378.  the  plaintiff  relied  ah  original,  but  did  not  show  the 
continuances  upon  the  roll.  It  was  held  that  the  plea  was  plain, 
and  that  it  ipis  not  necessary  to  show  all  the  continuances,  for 
there  was  an  appearance.  [3] 

In  the  Case  of  Ewry  v;  Carter^{b)  the  plaintiff  replied  a  dtm^ 
9Wn  f regit  within  time,  but  did  not  plead  the  continuance. 

And  where  the  plaintiff  an  attorney  of  the  common  pleas, 
sued  the  defendant  by  an  attachment  of  privilege,  afid  in  Michael- 

4 

mas  term,  17  Geo.  II.  declarred  that  the  defendant  was  attached 
by  writ  of  pmilege,  &c.  and  to  the  statute  pleaded,  replied,  that 
he  sued  out  a  writ  of  privilege  the  7th  day  of  July,  IGth  Geo.  II. 
and  that  the  said  defendant  did  make  such  promise  within  «x 
yeiirs  toext  before  the  suing  forth  the  said  writ  of  privilege.  To 
this  repficatioB  there  was  a  demurrer,  and  i^der  in 
*4emurter.  The  cxourt  of  ctommon  pleaM^lre  of  [  *@S3  ] 
opinion,  that  an  appe^^uranoe  to  process  cures  all  er- 


(ff)  Ante.  1^.  (6)  2  Vent.  259. 


i*-*- 


[3]  Where  th^  plaibtiff  replies  an  origiaal  writ  stied  out,  he  moat 
shew  it  to  have  been  continued  up  to.  the  time  of  trial.  Admr.  of 
HFDinoeU  vs.  Exors,  of  fiooAoyn^  2  jRap.  Const  Ct  So,  Car, 
441. 

A  tUplicatiotij  stating  that  the  plaintiff  sued  out  a  writ  for  the 
satiie  cause  of  action,  within  the  time  prescribed  hf  the  Acti 
which  writ  was  executed  and  returned,  and  went  off  the  Docket 
for  want  offormaUtff^  is  ik>  answer  to  the  bar  set  up  by  the  plea 
of  the  Act  of  Limitations.  CaUis.  vs.  Waddy^  2  Munf.  Rep, 
511. 


OH.  10.]  Of  Pieading  the  SMnte. 

lOFB^nd  defects  thereio,  and  gave  judgment  for  the  jdaintiff  b^ 
low.  . 

A  writ  of  error  was  brought,  and  the  genial  errors  assignedi^ 
For  the  defendant  in  error  it  was  argued,  that  an  attachment  of 
privilege  in  the  comnxon  pleas  is  in  the  nature  of  an  original 
writ,  and  if  an  original  writ  is  replied  to  the  plea  <^the  statute 
of  limitations,  it  is  sufficient  to  show  the  teste  of  it  when  issu- 
ed, without  any  continuances.  And  of  such  opinion  was  the 
court.(a)  ^. 

The  authoritjL  of  this  case  is  extremely  doubtful;  for,  in  an 
action  of  mnunpnl  for  fees  due  to  an  attorney,  the  defendant 
pleaded  non  assimpsix  infra  sex  q/nnas.  The  plaintiff  replied, 
that  on  such  a  day,  two  years  before,  he  had  sued  out  an  at- 
tachment of  privilege  against  the  defendant;  upon  which  writ, 
taiUer  processum  fuitj  that  the  defendant  (on  such  a  day  in  Hilary 
term,  anno  2  Wm.  &c.)  appeared,  and  the  plaintiff  dedared 
against  him,  moda  et  farma^  Sfc  And  upon  -  demurrer  to  tiiis 
replication  it  was  held  ill,  because  th^  plaintiff  did  not  set  forth 
any  continuance  of  this  writ  of  attachment,  {per  vkeeomea  non 
misii  brevej)  whicb  was  sued  out  above  two  years  before :  for  it 
is  impossible  that  the  defendant  should  appear  in  Hilary  term, 
anno  %  Wm.  tojfl||it  returnable  two  years. before;  and  no  other 
writ  is  set  for^  by  the  plaintiff.  But  if  the  plaintil^  after  the 
toliter  ptoce^um  fuU^  had  showA  the  last  attachment^  and  the 
return  tI\ereoi^  upon  which,  in  truth,  the  defendant  did  appear, 
it  had  been  well  enough,  without  showing  any  of  the  contina- 
ances.(6) 

[  ^S4  ]       ''^And  where,  to  an  action  on  the  case  on  promises, 

the  defendant  pleaded  the  statute  of  Umitations;  the 

plaintiff  replied  a  daurnnffegU  sued,  retivnable  in  the  ccnnmon 

pleas,  before  the  six  years,  ea  inUntione  to  declare  in  this  action 

(a)  1  WUs.  m.  ib)  Ctrth.  144. 


/ 
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Of  Pkading  the  SkUuie.  [cm.  14 

upon  tbe  case ;  and  did  not  show  that  the  writ  was  continued : 
and  upon  demurrer,  judgment  was  given  for  the  defendant^a) 

And  so  in  Karter  v.  Jbmc«,(6)  and  Shaitmi  r.  S(mgMc^{c) 
and  in  the  case  of  fclnaey  ^.  He^»aYd^{i)  it  was  determined, 
both  in  the  king^s  bench  and  in  parliament,  that  an  original 
must  be  returned  and  continued.  And  it  does  not  appear  in  the 
report  «f  tbe  case^in  Wilson,  tfiat  any  one  of  these  cases  were 
cited.  ^ 

'  But  it  does  nS  s^em  necessary^  in  f eplying  an  original,  or  a 
lertifaii^  to  do  so  with  a  frmii  paitf  ptr  recordwn.  « 

In  Vmu/iead  v.  BuMandy  Sty.  67^  ot|^  of  the  causes  of  de< 
murrer  was,  that  ptaintiff  saith  h^  hath  sued  out  his  priginal,  but 
doth  not  say,  praut  paiH  per  reccrdum. 

And  in  an  action  on  the  case  on  promises,  the  defendant 
pleaded  the  statute  of  limitations,  and  that  non  lusumpn^  «n^ 
sex  efmwe.  The  plaintiff  replied,  that  such  a  day  lie  took  out  a 
writ  of  latitat^  and  so  continueth  it  down 'by  a  vicecomes  turn  mi* 
fit  ftreoe,  and  did  hot  conclude  prout  patet  per  recordum,  for  whicli 
cause  the  defendant  demurred.  '  But,  per  Cfwiamj  and  the  clerks 
— This  iis  needless ;  the  laHui  roH  being  only  for  the  privBte 
use  of  tbe  court,  and  no  record,  (e) 

4  • 

^It  has  been  held,  that  if  the  bin  of.  Middlesex  be  [  niS] 
sued  witfaiii  the  time,  the  replication  will  not  answer 
the  pl^a  of  the  statdtl^  of  Kmitatfons,  if  it  show  the  bill  to  be  re* 
turned  on  the  same  day  it  was  sued  out.  Ld.  Raym.  t7S. 
Gfr«en  r.  RivetL  *  But  this  is  hot  so  at  the  present  day ;  for  it  is 
tfie  constant  practice  to  sue  out  writs  returnable  on  the  same 
day ;  and  the  case  of  Gretn  v.  Rioett  was  overruled  by  Orbule  v. 
Davidsm,  4  T.  R.  611.     The  plaintiff  may  reply  a  tatiiat,  or 

< 

(a)  Xd.  lUym.  701.  (&)  WUwUi,  W.  (e)  3  ^.  &  7-  W. 

(rf)  it  Ld.  lUyA.  488,  (*)  3Keb.  4^.  * 
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6b.  la]  Of  Pleading  At  Slatufe. 

capkUf  without  showing  either  a  bill  of  Middlesex  or  original 
prdcediQg. 

Coles  brought  an  action  of  trover  and  conversioo  ag^aiQSt 
Sibsye.    The  defendant  pleaded  the  statute  of  limitatioQ  of  ac- 
tions in  bar  of  the  action.    The  plaintiff  replied,  that  he  todc 
•out  a  latitat  out  ot  this  court  against  the  defendant  widiin  the 
time  limited  by  the  statute,,  which  sfiU  pontinued  depending. 

ftolle,  Ch.  J.  said,  A  latitat  out  of  this  cpiul  is  in  the  nature 
of  an  original  in  the  common  pleas,  jind  so  nth  been  always 
held  to  be.(a) 

in  HcUisterv,  Couban,  Str.SdO.  the  de(enda^nt  pleaded  fiofi 
a$8ttnq)sU  it^ra  sex  annos ;  the  plaintiff  replied  a  latitat ;  and  the 
court^  on  demurrer,  held  it  well  enough)  Without  showisg  a  bSl 
of  Middlesex. 

.  »  ' 

•djsiimjprif  upon  'a  promissory  note,  payable  to  B.  or  order,' 
signed  by  the  defendant,  and  endorsed  to  the  plaintiff,  the  de- 
fendant pleaded  the  statute  of  limitatipns;  the  pkifitiff  replied  a 
htUal,  sued  out  within  the  .six  years,  and  regularly 
[  *236  ]  cont^ued,  &c*  to  wfaicbthcre  *^as  a  rejoinder,  and 
«  a  deihurrer  to  the  rejo&ider.  Which  being  held  iU,  it 
was  objected,  for  the  defeftdant,'that  the  plaintiff  ought  to  have 
shown  a  bill  of  Middlesex  as  a  foundation  of  the  hOiUU^  the  lati- 
t«A  referring  to  it.  But  adjudged,  the  replication  of  the  laHUUy 
without  showing  a  hill  of  Middlesex  precedent)  was  sufGident  to 
avoid  the  statute.  And  so  it  was  acgudg^d,  Mich.  9  Geo.  B.  R. 
HoUisier  r.  Cotdsan,  Btr.  550.  See  Styles,  156.  1  Sid.  ^3.  60. 
Judgment  for  plaintiff.  So,  in  iKarver  y.^JatM^  WiUes,  257.  the 
court  all  agreed  that  the  capia5[l]  was  sufficient,  without  set- 

,  (a)  Sty.  156. 

' — — ■ 1 


[1]  To  a  plea  6f  the  Statute  of  Limitations,  it  is  not  a  good  rep- 
lication, that  a  suit  for  the  same  demand  was  commenced  in  a  court 
in  another  state,   and  discontinued  within  six  ye^^rs.     The  com- 


Of  Pkadit^  the  Siatute.  [as.  10. 

tiBg'fisrth  the  brigkisl ;  it  being  the  constant  course  of  the  court 
<e  iAe  out  a  ctqHai  without  an  driginal.(a) 

We  barp  seen,  that  when  the  statute  begins  to  operate,  it  runs 
orerall  mesne  acts  :(b)  therefore,  if  the  statute  of  limitations  be 
jdeaded  to  an  action  brought  by  an  executor  on  a  promise  made 
to  his  testatcv,  the  six  years  are  computed  from  the  time  when 
the  cause  of  action  asose,  and  not  from  the  time  of  obtatoing 
the  probate^  of  the  will ;  and  in  sueb  case,  the  plaintiff  cannot, 
reply  a  promise  to  himself,  as  that  woidd  be  clearly  a  depaTtu];e 
in  pleading.  [2] 

To  an  action  on  the  case  on  several  promises,  all  laid  to.be 

I. 

lude  to  the  testator  in  bis  life-time^  with  a  profirt  of  the  letters 
testamentary,  the  defendant  pleaded,  that  he  did  not  promise 
within  six  years  before  the  obtaining  of  the  original  writ  of  the 
pHiintifls,  who  replied  the  time  of  suing  out  the  writ ;  [S]  and  thal^ 

,  (A)  Ld.  Bayni.  1441.  (ft)  Ante,  84.  ' 

• .  

^   ■■■— W^W^^^^— —      I  m^^^^-^  »^— ^— ^^^        .    ■  lull  -  I  .  .      ■        ■_   ^—     ■    ^^ 

mencement  of  a  8ait»  to  defeat  th^  Statute  of  Limitations,  most  be 
the  same  suit,  to  which  the  plea  is  pleadefL  Delaplaine  vs.  Crown- 
inshieldy  3  Mass.  Rep,  329.  , 

[2]  Where  to  a  plea  of  ibe  Statutid  of  Limitations,  the  plaintiff 
replies  that  both  plaintiff  and  de^ndant  were  beyond  seas,  at  the  time 
the  cause  of  action  accrued,  to  wit  in  another  state, «  i^^inder  of 
the  Statute  of  Limitattons  of  such  other  state  is  a  departure  frdm' 
the  plea,  and  fatal  on  demurrer.  Harper  vs.  Hampton^  1  Harr,  ^ 
Johns.  Rep»  463. 

[3]  To  an  action  of  debt  on  bond,  the  defendant  relying  on  the 
Statute  of  Limitations  of  Ne^- Jersey,  [Rev.  Zi.  411.  s.  6.]  plead- 
ed that  the  cause  of  action  did  not.  accrue  within  ftixteen  years, 
next  before  the  commencement  of  -said  Action.  Replication^ 
That  after  the  making  the  writing  obligatory,  and  before  the  com- 
mencement of  the  action,  to  wit,  &c.  on,  &c.  the  defendant  ac- 
knowledged himself  to  .owe  to  the  plaintiff  the  sum  of,  &c.  in. 
the  said  writing  oUigatory  mention^d.  To  this  replication  the 
defendant  demurred ;  and  the  plaii^tiff  joined  in  demurrer.  Pen-. 
NiKOTON,  J.  delivering  tie  C^nion  of  4h^  Courts  said,  ^^  The 
"  xeplicaction,  most  contain  an  aniwer  to  the  plea ;  can  it  be  said 


cfi.  la]  Of  PieaAng  the  SMute. 

within  «ix  yeiirs  before  the  day  ef  obtaimiig  Ibnto^ 
I  *ZS1  ]   that  is  to  say,  oneucli  a  day,  *%be  letan  tetlaniiiitft- 

ly  aforesaid  were  duly  granted,  &c.  by  which  the  said 
aetbn  of  the  plaintiffs  accrued  to  Ihent  withanf  siac  yea|r8»  This 
replication  is  bad,  for  the  time  of  limitation  is  compotod  from 
the  time  when  the  first  action  accrued  to-the  testator,  and  not 
ftpm  the  time  of  proving  tfie  will.  And  as  it  has  been  rukUh, 
that  where  aB  the  promises  in  the  declaration  an;  laid  to  be  made 
to  the  testator,  that  an  executor  cannot  give  in  evidence  a  prom^ 
ise  to  hiofself(a)  within  J&x  years  ;[1]  and  if  he  cannot,  aettnnf 
iWth  such  a  promise  to  himfll<elf  in  his  replication,  as  Aie  execu- 
tors did  in  this  case,  is  a  departure  in  pleading.(fc) 

But  where,  to*<m  aotioo  by  an  administrator  for  nioney  tmi 
atlld  received  to  his  us6  by  the  defendant,  who  had  received  die 
intestate's  money  after  his  death,  six  years  and  upwards  belbae 
the  commencement  of  the 'action,  but  within  six  years  after  let- 
ters of  administration  granted  to  the  plaiiitifl^  the  defendant 
pleaded  the  statute  of'  limitations,  ai)d  the  plaintiff  replied  ih^ 
special  matter ;  it  was  held,  upon  demurrer,  that  the  statute 
was  no  bar,  because  thi^  wad  not  a  cause  of  action  in  the  in* 
testate,  the  money  having  been  received  after  his  death ;  and 

(a)  Sdk.  28.  Aate,  ISdu  .     {b)  Wittet,  S7. 


<'  with  legal  propriety  that  the  cause  of  action  accrued  on  a  bond, 
^' at  the  time  that  a  parol  ackoovifledgment .  was  made  by  the 
^*  obligor  that  the  money  was  due  on  it  ;•  an  acknowledgment 
*' might  be  given  in  evidence  to  rebut  a'presumptioa  of  payment 
'*«rjsing  from  length  of  time  or  other  causes}  but* it  does  not 
f*  constitute  an  independent  cause  of.  action."^ — "  As  the  law  now 
'*  is,  and  under  the  pleadings  in  this  ca<kse,  I  am  of  opinion,  that 
"  the  replication  is  bad  ;  and  thdt  thi?  defendant  is  entitled  to  jndg* 
*^*  ment."     Masston  vs.  Seabury,  2'  Penn,  "Rep.  702. 

[1]  In  the  case  of  The  Especutorf  of  the  Dvike  of  MaHhartmth 
v%i  Widmore,  {t  Stra.  Rep.  880.)  The  pkintiffa  declared  as  Ex- 
ecutorfl  on  a  promise  to  their  Testator;  and  issue  was  joioad  on  a 
}1%a  of  the  Statute  of  Limitations.  Then  the -piamtifir moved  tia 
aiciend,  by  laying  the  promisertq  have  been  made  to  tbmnselvas : 
And  the  Covrt  ordered  the  amendment,  on  payment  of  etfita,  afid 
lit^erty  for  the  defbodant  to  plead  d^  noro. 


Of  PkadiHg  the  Statute.  [cm.  1«. 

thft  plattHUPis  mUk  ooamienoed  by  Idcing  out  letters  of  admin- 
islvatioii,  befofe  Wirich  time  no  cauee  of  action  acctued  to 

hun.{a)[2]  .  *^ 

*  (a)  Stlk.  422.    Caith.  335. 


[2]  In  siD  action  by  an  Administrator  npon  fi  Bin  of  Exchange, 
paySible  to  the  Istestatcu  bat  accepted  aAer  Ail  death,  to  the  de- 
claration was  sdbjoined-a  pfpfert  of  the  Letters  of  Adminktraitfidtt ; 
PUa^  that  the  causes  of  action  did  notaccnie  within  six  years  be- 
fore the  commencement  of  the  action.  Replication^  that  the  cau« 
ses  of  action  did  accrue-  within  six.  years,  6i^.  Beldt  that  tito 
Statcrte  df  Liniitirtions  begtdsto  ran  from  the  time  of  grantingthe 
Letters  of  Admtnistntion,  and  not  (Vom  the  titne^he  bHb  became 
due,  Ifaeft  bemff  no  cause  of  action  until  there  is  a  party  capaVte 
o^nteg;  and  that  it  was  not  necessarjr  to  reply  specially,  there  ^ 
being  profert  of  the^etterj  of  Adnitnistration  which  lAiewed  ttte 
time  of  granting  them,  to  be  v^hm  ^ix  years  befere  suit  was  brought. 
Abbot,  Ch.  J.  who  Mivered  the  Ju^^gmetU  pf  tht  Cmcrt^  said ; 
And  this  is  verydifibrent  from  all  the  cases  in  which  a  special 
Replication  is  useally  made,  such  as  Infancy,  coverture,  absence 
**  beyond  sea,  or  the  suing  out  a  Latitat,  or  other  «nit,  or  process, 
''  because,  in  all  thode  cases^  the  Plaintiff  admits,  that  the  action 
*Vdid  not  really  accrue  withlnsix  years  of  the  apparent  conmience- 
'*  ment,  and  either  brings  himself  within  some  excepCionf  in  the 
"  Statute,  or  shows  that  his  action  was  commenced  before  the 
"  date,  which  the  P'ea  assigns  as  the  commencement  of  it."  Mur* 
ray^  Jkhnr,  ^c,  vs.  J7te  East  Jndta  Campanyy  5  Bamew.  4*  Aid, 
Rq>.  204. 

And  hi  the  case  of  MLellan's  •Admr.  vs.  HUTe  Ex&r,  (Cam.  ^ 
J^orw.  Rep.  479. 483,)  The  CotfHT  said,  ^Though  we cmi  find  do 
*'  decision  directly  in  point,  yet  we  believe  the.Law  has«generally 
**  been  understood^  that  the  Act  of  Limitation  wOl  not  run  but 
*'  from  the  time  that  administration  was  obtained,  nor  does  this 
« impose  any  Jiardsbip  or  ii^ifstice  on  the  Defendant,  on  whom 
*'  ISNre  is.jp  moral  obligation  to  pay ^ notwithstanding  any  length  of 
"  time  that  the  debt  mwbt  have  become  due ;  in  case  of  an  Exec- 
^  utor  it  is  otherwise,  for  the  moral  obligation  pn  him  to  pay,  cea- 
**ses  whenevejr  the  assets  are- taken  out  of  his  hands,  or  when  he 
**  tt  bounds  by  Law  to  deliver  them  td  another."  [By  the  Act  of 
Apra,  1784,  the  Administrator,  in  North  Carolina^  as  soon  as  he 
his  flhislyed  his  administration,  and  no  creditor  makes  ^ny  fyriher 
demand,  is  bonml  to  pay  what  remains  in  his  hands  into  the  pnb- 
lic  Treasury ;  wjiere  it  b  to  remain  suliject  to  the  claims  tf  cred- 
ifors,  dbc,  and  the  Treasurer  is  empowered  to  coinpel  payment 
of  sncil  residunm.] 


CH.  10.]  Of  Pleading  the  SttUuie. 

When  the  plaindflf  replies  the  fourth  section,  lie  dtiyyee,  that 
he  obtained  a  judgment  which  was  reversed;  and  that  he  ix^r 


'^  If  money  belanging  to  an  intestate's  estate  be  receive^  by  the 
'*  Defendant  b^ore  administration  is  taken  out  to  the  creditor,  the 
"  Administrator  will  be  allowed  three  years  from  the  time  he  ad- 
*** ministers;  because,  whea  the  cause  of  action  did  accrue,  there 
'*  was  no  person  who' could  bring  suit.'*  (iPer  Taylor,  Ch.  J.  fle- 
Jivering  Ae  Cbtnton  of  the  Court.)  jTcmei)  j9dmr.  ^c,  vs.  Brodie, 
Admr.  Sec.  3  Murplu  Rep,  dd5. 

« 
Under  the  Act  of  1715;   Ch.  48,  [Morth  Carolitia,]  requiring 
**  the  Creditors  of  any  person  deceased  to  make  their  claim  with* 
'^  in  seven  years  after  the  death  of  such  debtor,  otherwise  such  cred- 
^<itor  shell  be  for  ever  barred,"  two  circumstances  must  c#ncur  to 
put  the  bar  in  operation,  tav^it :  the  death  of  the  Debtor,  and  it^ 
simultaneous  ex ist  ence  q^  a  creditor.   *  I L  therefore,  the  creditor  dre 
before  the  Debtor,  and  no  administration  be  taken  out  ou  his  estate, 
in  the  life-time  of  the  Debtor,  but  is  taken  out  afterwards,  and  suk 
is  brought  in  due  time,  although  it  be  more  than  seven  years  after 
the  death  of  the  Debtor,  the  Act  of  1715  doesAot  bar  the  claim. 
•But,  if  a  Debtor  die  in  the  life-time  of  his  Creditor,  whose  cause  - 
of  action  has  accrued,  the  Act  of  1715  will  attach  upon  the  claim 
of  the  Creditor,  although  no  administration  J>e  -taken  out  on  the . 
Debtor's  estate  for  more  than  seven  years.     Jonety  Admr,  ^c  V9.  • 
Brodiey  Admr.  ^c,  3  Murph.  Rep.  594. 

In  tbe  case  of  The  Administrators  of  Quince  vs.  The  AdmiMr 
istrators  of  Ross  .2  Hayw.  Rep,  IBO.)  Johnston,  Judge,  de- 
livered the  Opinion  of  the  Court  in  the  following  terms:  **This 
<*bond  was  given  in  1764,  payable  in  December.  1764  ;  in  1777, 
«c  the  obligor  died  ;  Letters  of  Administration  issu^  in  1778,  in  the 
<<  month  o{  January;  in  1794,  the  administrator  died,  and  in  1798 
<*  new  Letters  were  issued  to  th^  present  defendant  The  rule  is 
<'that  after  20  years  acquiescence  presutnption  of  payment 
•<  shall  arise,  but  if  any  circumstances  can  be  offered  to  account 
<^  for  the  delay,  these  shall  hinder  the  presumption.*  Now  b^, 
<'  from  1773  to  the  first  of  June,  1784,  the  Courts  were"'  shut  op 
<^and  the.  war  intervened :  after  1784  till  1794,  when  there  was  an 
<' administrator,  is  but  10  years,  and  from  December,  1764,  to 
^'  10th  March,  1773,  is  but  six  years,  added  together  16.  After 
<^  1794,  till  the  commencement  of  this  action,  suit  coi^d  not  ba 
«  brought,  because  there  was  no  person  to  be  sued;  which  suffi- 
'^ciently  accounts  for  the  delay,  so  that  there  is  not  20  years  of 
"  computable  time  from  the  period  when  this  bond  was  payable 
*'  to  the  comm'encement  of  tbip  action,  and  the  pr'esumption.  will 
*  not  arise.'*  ,     '  - 
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sues  withiii  a  year  after  the  reversal ;  or  that  he  obtained  a  ver- 
dict, and  ju4gTx^eDt  wae  arrested ;  fv  the  plaintiff  may  s&y^in  bis 
replication,  that  he  sued  out  an  original  ugon  whidi 
tfae  defendant  was  outfawed,  or  the  "^^outlawry  was  af-    [  ^8B  ] 
tenrarde  avoided  by  plea,  or  reversed  on  error,  and 
he  sued  within  a  year.(«) 

So,  wheres  within  tfae  equity  of  the  fourth  section,  the  execu- 
tor, &;c.  brings,  a  new.actioQ,'(&)  recently  after  the  death  of  the 
testator,,  the  replication  states,  that  the  testator,  on,  &c.  in  such 
a  term,  in  such  a  year  of  the  kii^^s  reign,  sued  out  a  capiat  ad 
rupondtnivslh  {(6v  instance)  against  the  defendant,  returnable  on* 
the  morrow  of  All-Bovls,  that  the  sheriff  returned,  that  the  de- 
fendant was  net  found  in  his  bailiwick ;  and  then  continue  the 
capias9om  term  to  term,  down  to  the  time  of  the  testator's 
death;  that  he  appointed  th$  plaintiff  his  executor,  recently  a(- 

(a)  2  SMmd.  6S.  g.  n.  6.  Aate,  164-&.  (6)  ^nto,  16B. 

r-Jl '. '. 

Bt  vide,  ante,  page  118,  note  [1,]  &  nags  119,  note  [1.] 

Where  A.  has  a  demand  against  B.  'which  is  nbt  barred  by  the 
Statute,  and  B.  dies  intestate,  the  Statt^p  of  Limitations,  will  not 
ran  until  Letters  of  administration  are  taken  out ;  though  there 
may  be  an  executor  de  son  tort  Eo^ors  of  Burnet  vs.  Jidm^rs.  of 
Bryan,  1  Halst.  Rep.  377. 

'  To  an  abtion  agai^^t  an  administrator  de  bonis  non\  upon  a  prom*- 
ise  made  by  the  intestate,  it  is  a  good  plea  in  bar,  that  four  years 
since  the  original  taking  out  LettersT  di  administration,  elapsed 
during  the  life  of  the  former  administrator.  Heard  vs.  Header, 
Adm'r,  1  Greenl  Rep,  156. 

r 

Assumpsit  against  administrators ;  Plea,  Statute  of  Limitations  \ 
Replication f^'that  suit  was  instituted  within  one  year  after  the 
death  of  the  intestate,  and  that  five  years  after  the  cause  of  ac- 
tion accrued,  had  not' expired  at  the  time  of  the  intestate's  death ; 
Heldj  not  a  sufficient  answer  to  the  plea ;  and  that  an  issue  join- 
ed on  a  rejoinder  to  such  replication  was  £fn  immaferial  issue. 
Lang  ford's  Admrs,  vs.  Gentry^  4  Bibb^s  Rep.  468.  ^  Vide 
Langkopf  vs.  Wss^s  Executrix,  3  JSarr,  Sf  MHen,  Rep,  1 97, 
202. 
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ter  whose  deadi,  to  wit,  in  such  a  term,  &c.  the  f>iaint]ff  «iad 
out  tbe'writ  upon  which  ih^  action  is  fbttnded ;  thfft  the  sevenl 
writs  60  prosecutsfl  by  the  testator  against  the  defendant  wen 
-  with  an  intent  to  have  impleaded  the. defendant,  upon  die  seve- 
ral promise^  in  die  declaration  specified;  and  that  the  writ  smd 
out  by  the  plaintiff  against  the  defendant  was  prosecuted  against 
him  with  the  intent  to  implead  him  for  the  causes  of  action  in 
die  declaration  spedfied ;  and  upon  his  appearance^  to  dedare 

« 

against  him  for  the  said  several  t^uses  of  action,  and  that  be 
afterwards,  on,  &c.  declared  against  the  deftodant,  &c.  with^an 
aTerment,  that  the  sereral  causes  df  action  accnied'witfain  m 
*  years  next  hciave  the  suing  out  of  the  Writ  of  eapioiad  ttqMW^ 
dmium  first  above  qiecified,  by  the  testator,  &c(a) 

All  these  special  replications  conclude  with  a  yerifidftion,  to 
give  the  defendant  an  opportunity  of  answering  the  special  mat- 
ter.p  J    And  where  a  latitat  is  replied  to  avoid  the  statute 

(a)  9  Sannd.  M.  a.  n.  S. 

ill  Id  an  act|on  pf  a9snipp9tt,  the  pleas  nereNon  asaumpnt^ 
toe  Att'of  XAmitations.  The  plaiatiff  replied  generally  to 
the  first  plea,  9xxi^9pecia%  to  the  second  ;  but  do  B^oinder  was 
pat  in  by  the  defendaot  Jt  was  ^aid  in  the  traDScript  of  the 
record,  that  a  jury  was  ioipaDDelled  to  nry  the  h9ue$  joined.  But 
it  was  decided  by  this  Court  [Supreme  Court  of  Appeals,  of  Vir- 
gioia]  that  do  issue,  was  joined  od  the  second  plea ,  and  there&re, 
that  a  verdict  for  thef  plaiotiff,  be  set  aside,  and  a  Dew  trial  direct- 
ed* Totty*8  Executor  vs.  Donald  ^  Co.  4  Munf.  ficp.  430. 
^  Vide  \^$ame poini,)  MUner  vs.  2>a«tj,  Ldtt.  select  cas.  436. 

Plea  of  the  Statute  of  Limitatioos ;  QeDeral  Replicadoo,  that 
the  defendaDt  did  prombe  within  six  years ;  Heldt  that  iirMd  in  the 
defeodant  could  not  be  set  up  as  an  aoswer  to  the  VHn.  Qmmre^ 
Whether  it  would  be  a  good  answer  ifipeciaUy  replied  ?  dart, 
Adni%.  Sfc.  vp.  Hougham,  t  Bamew;  if  Cress,  Bijf.  149. 

If  the  defeDdsQt  in  Equity  plead  the  Statute  of  Lpmitatioiis^ 
and.the  complaiDsnt  come  within  aoy  of  the  ex«ep^nsi9lhea«t, 
he  will  not  be  entitled  to  the  beaefii  thereof,  nniess  heeet  it  forth 
^  a  replicatioD.  Leiou'  Executor  vs.  Bacon^s  Legatee,  |rc.  3 
Hen.  Sr  Munf.  Rep.  89.      .       ' 
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■ 

•of  limitatk>D0)  the* defendant  tnajj   in  bis  ^rejoin-    [*239] 
der,    ohow  the  true  time  of  suing    ont  the   writ, 
though  an  ayemient  contrary  to  the  record.(a) 

A  variance  in  the  replication  from  the  declaration,  in  an  im- 
mateiial  matter,  is  no  departure.  * 

> 

Travet  and  conversion  of  a  ship  and  nine  pieces  of——' — ; 
and  declares  that  1st  March,  21  Jac  I^  he  was  possessed  of^ 
and  the  same  day  lost  them,  which  came  to  the  defendant's 
band,  who^  3d  October,  8  Car*  I.,  converted  them  to  his  proper 
use.  The  defendant  pleaded  the  statute  of  limitations ;  and  that 
Ijbe  20th  March,  19  Jac.  L,  catoa  tutionis  accrevit ;  so  as  not 
only  (liree  years  and  more  are  incurred  since  the  parliament, 
but  also  six  years  after  the  conversion  before  any  action  com- 
menced ;  et  hoc^  Sfc.  The  plaiotiSs  replied,  that  they  were  po9^ 
sessed  of  the  said  ship  as  of  their  proper  goods ;  and  so  being 
possessed  before  ttie  20th  Maroh^  19  J^ac.  L,  viz.  1st  March,  19 
Jac.  L,  they  agreed  at  London  aforesiaid,  in  pctrockia  et  imirdb 
prttcKeta,  that  the-  said  defendant,  as  their  servant,  should  trans^ 
port  the  said  ship  and  goods  to  Tw  in  Spain,  being  parts  beyond 
seas,  and  should  afterwards  restore  them  to  the  plaintifis  upon 
request ;  whereupon  the  defendant,  taking  the  said  ship  the 
said  1st  Msrch^  19  Jac.  I.,  transported  her  to  parts  beyond  seas^* 
viz.  to  T.  and  20th  Mar,  19  Jac  I.,  there  sold.the  (satd  ship  atid 
goods  to  persons  unknown,  and  converted  them  to  his  pfroper 
use :  and  that  the  defendant^  a|ier  the  said  conversion,  remained 
tti  partUm  trcmitnarinius  ytque  \3i  May,  1  Cat.  I.,  by  reason  of 
which  stay  they  could  not  sae  him  pw  Ugtm  terra:  and  that, 

(a)  Burr.  M2.    Ante,  119. 


In  Chancery,  a  pure  {^  of  the  Statute  of  Lknitatioos  in  an- 
swer to  a  Bill  charging  circumstances  to  take  the  qase  out  of  (be 
statute,  is  no  bar  dnless  it  be  supported  by  an  answer,  denying  or 
destroying  tbe  force  of  those  circumstances.  Bloodgood  8fAl  vs. 
Kanee^  (pn  Appeal.)  8  Com.  Rtp.  360.  4^  Fide  Kanet  vs.  Blood' 
£oed  i  Alt  ^  Johns.  Ch.  Rep.  90,  Same  PomL 

45 
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Ist  liftqr,  1  Car.  I^  be  returned;  ivbereii|KMi,  Ist  Oc- 
[  *240  ]    tober,  $  Car.  I.^  aA  ^London,  they  fequired  him  to  de- 
liver the  said  ship  aod  goods,  vAAtk  to  do  berefosed; 
1but  the  said  ship  and  goods,  ad  hwic  et  ibidem^  converted  and 
disposed  prawi  superius  eontimtiiir ;  et  hee^  ifc.    And  opon  this 
replication  the  ddfendant  demurred. 

It  was  urged,  that  here  the  repiieatioQ  was  a  defmrtare  from 
the  declaralion ;  for,  by  the  declaration  the  plaintifib  si;^osea 
casual  losa,  and  a  ti*orer  by  the  defendanlj  1st  Mareb)  %\  Jme. 
L,  bi^  in  the  replication  they  suppose  on  agreement  to  traiK^ 
port  the  said  sitip  and  goods,  and  afterfrards  to  restore  them  to 
the  plaintiffs ;  and  that  the  defendarH  sold  and  comrerted'  (hem 
to  his  proper  use  the  30th  March,  1 9  Jac.  L,  and  so  .a  ymnalionp 
betyreen  the  declaration  and  replication  in  the  line  and  manner 
how  the  ddendant  had  them.(a) 

Riahandson,  Jbnes,  and  Betkeley,  Js^  fad<^  that  the  repiiea*' 
tioil  was  no  d^arture,  but  was  pursuant  to  the  count,  and  for^ 
tifi^it;  BtttCffoke,  J.  conceived  it  was  a  departute,  because  k 
iraries  in  the  matter  and  in  the  time;  for  the.  doclafation  sop* 
pos6&  a.  possession  of  the  goodS)  and  that  1st  March,  31  Jae. 
L,  he  lost  them ;  and  the  same  day  the  defendant  found  (hem ; 
and  the  1st  Octobei^  3  Car.  I.,  converted  them  :  and  the  plaln^ 
tiii^  in  his  replications,. shows^  thstt  he,  the  said  1st  March,  19 
Jao«  L,  delivered  them  to  the  defendant,  to  transport  them  to  T. 
Vfk  Sp«n»  and  to  redeUrer  them  upon  request ;  and  after  shows, 
thai  t£^  defendant,  21«tM8£rdi,  19  Jad.,  <^t  St.  T.,  sold  and 

converted  them  to  hie  own  use  *  so  It  varies  in  the 
[  *24I  ]    point  how  the  goods  ^came  to  the  defendant's  hands, 

both  for  the  matter  and  ti^)e.(6) 

Inaannonpsit,  on  a  promise  omde  the  Ist  May,  S  Car.  I.  for 

n^ney  fent,  the  defendant  pleaded  that  the  writ  was  first  brought 

•  the  4th  February,  14  Car,  II.  and  tliat  he  did  not  promise  with- 

(a)  Cro.  €ir.  W.  (6)  Cro,  Cir.  245. 883. 


f 
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in  fik  y eara  before  die  saifl  4tti  of  Fchrueiy.  The  pUdntiff  re- 
plied, that  be  aseumed  wUhin  six  years  before  the  eaid  4lh  of 
February.  And  after  verdict,  it  was  moved  in  aifeat  of  jiidg<> 
vent,  for  that  the  repMcation  was  a  departure  from  the  co«Bt 

But  by  the  Court— The  replicaftion  is  tio4epartaia  fiwi  the 
deolaratioB;  for  the  time  put  in  the  deriaraiHoii  Was  Mt  tttle^ 
rial,  for  he  might  declare  of  an  assumpsit  It  any  titte ;  butwhiu 
the  defendant  makes  the  time  materia  by  his  plea,  th«  plaitftiff 
may,  by  his  replication,  answer  to  that  plea,  for  mMiiaiAing  Yijm 
action,  by  the  time  that  before  was  not  msleria}. 

4 

And  they  fare  judgment  for  the  p)aiftliff.(«) 

And  rise,'  where  the  defendan^  at  the  parish  of  Bow,  in^  (be 
ward  ef  Cheap,  London^  was  indebted  to  the  piMntiff,  he  prom* 
ised  to.  pay,  Ac.  The  defendant  pleaded  the  statute ;  and  the 
plaintiff  re{riied  that  the  debt  ivas  cbntraeted  at  Teneriflfe,  Tue^ 
g^ond  sea,  ▼ia.an  the  parish  and  ward  aforesaid ;  and  that,  witb- 
in  six  years  after  his  relun),  be  brought  the  action.  The  de* 
fendant  demuned,  for  that  the  replication  was  a  departure  from 
the  declaration,  which  lays  the  indebitatus  at  Bow,  in  London, 
and  the  replication  ia  at  Tenmffe,  beyond  sea. 

*But  by  the  Court—'Tis  well  enough,  it  also  say-    [  *242  ] 
ing  in  the  parish  and  ward  aforesaid.(6) 

« 

The  plaintifiF  declared  upon  a  promise  made  the  16th  of  Jan- 
uary, 1 706.  The  defendant  pleaded  in  bar  the  Statute  of  Limi- 
tations ;  and  that  the  cause  of  action  did  not  accrue  within  six  j 
years  before  the  exhibiting  of  the  bHl.  The  plaintiff  replied,  the  | 
llnil  was  exhibited  the  SSd  January,  1713,  and  that  cause  of  ac-  | 
don  did  arise  witlih^ix  years  before  exhibiting  the  bill.  To  i 
this  the  defendant  demurred.  ' 

(a)  1  LeT.  IVK  (6)  1  her.  148, 
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Parker,  Cb,  J.  delivered  the  resolution  of  the  Court.  Judg- 
ment must  be  given  for  the  plaintiff;  for  this  being  the  case  of  a 
parol  promise,  the  day  in  the  declaration  is  not  material ;  and, 
therefore,  the  plamtifl^  in  bis  replication,  has  only  departed  from 
an  immaterial  part  of  his  declaration,  which  would  be  cured  by 
a  verdict,  and  is  now  aided  upon  a  general  demurrer,  by  statute 
for  amendment  of  the  law.  Were  it  more  than  matter  of  fimi, 
a  Terdict  finding  the  promise  at  another  day  could  never  cure 
if,  as  most  certainly  it  would.  And  for  this  purpose  was  quoted 
the  ease  of  JLee  v.  Rogers^  where  this  learning  is  laid  down,  that 
for  the  plaintiff  to  yary  from  the  time  or  place  in  his  dedafation, 
in  order  to  follow  the  defendant's  pled,  is  not  a  departure.  Ii| 
the  old  books,  indeed,  this  Would  have  been  a  departure.  And 
unless  what,  strictly  speaking,  is  a  departure,  be  sometimes 
aBowed;  unless  tiie  plaintiff,  where  the  defendant,  by  his  justi- 
fication, makes  the  time  or  place  material,  may  fiittow 
[  *j^43  ]  the  defendant's  plea,  though  it  *lead  him  to  another 
tim^  01  place;  all  thai  doctrine,  that  in  transitory  acr 
tions,  where  time  and  place  are  not  material,  the  plaintiff  may 
declare  at  any  ti^e  or  place,  must  fall  to  the  ground. 

Judgment  for  the  plaintiff.(a) 

(a)  10  Mod.  848. 


Note  (AJ 

* 

As  the  doctrine  of  ^^  Adverse  Possession"  lies  at  the  root  of' 
dtt  the  decisions,  which  have  been  made,  on  those  parts  of 
the  Statutes  of  Limitatiocis,  that  relate  to  real  and  possessory 
actions,  (except  some  few  o£  tbexases  embraced  by  the  provi- 
soes,) an  accurate  knowledge  of  die  whole  extent  and  bear- 
itie  of  that  doctrine,  is  indispensable  to  a  correct  anderstanding 
of  such  parts  of  those  statutes. 

A  full)  careful  and  impartial  examination  of  this  important  top- 
ick  it  is,  therefore,  believed,  will  not  be  deemed  either  useless  or 
unacceptable  :  The  references  to  all  the  American  authorities  on 
the  subject,  and  to  such  of  the  English  decisions  as  are  not  com- 
mented upon  in  the  text,  will  enctble  the  candid  and  intelligent 
reader  to  examine  and  decide  for  himself,  whether  or  not,  the 
coDclvsioDS  at  which  the  Editor  may  arrive,  are  founded  upon  a 
jost  view  of  the  Statutes,  and  sanctioned  by  the  authority  of  ex- 
press adjudications ;  and  if  not,  to  discover  and  correct  any  mis- 
apprehensions or  errors  into  which  he  may  chance  to  fall. 

Adams,  in  his  valuable  tresflise  on  ^he  action  of  Ejectment, 
(page  47)  says, 

^It  is  not  easy  to  define  what  will  constitute  an  adverse 
**  holding  of  this  nature,  but  it  may  be  safely  laid  down  that  an 
'*  adverse  possession-  will  be  negatived,  when  the  parties  claim 
''under  the  same  title,  when  the  possession  of  one  party  is 
*<  consistent  with  the  title  of  the  other,  when  the  party  claiming  title 
''has  never  in  contemplation  of  law  been  out  of  possession,  and 
*  when  the  possessor  has  acknowledged  a  title  in  the  claimant." 

This  doctrine  is  confirmed  by  the  following  authorities : 

1st.  Where  the  parties  claim  under  the  sameJitle. 

"To  constitute  an  adverse  possession  theris  must  be  a  possession 
under  colour  and  claim  of  title ;  but  Beekman's  entry, .  claiming 
as  tenant  in  common  under  the  same  title  as  that  of  the  Lessors  of 
the  plaintiff,  qualified  his  entry  and  admitted  the  title  of  the  Les- 
sors ;  so  that  neither  Beekman  nor  the  defendants,  [tkey  claimed 
title  under  BeelsmanJ  could  set  up  that  entry  as  adverse  to  the 
common  title,  or  as  injurious  to  the  rights  of  the  other  tenants  in 
common."  Stnith  ez  dem.  Tetter  Sf  others  vs.  Burtis  ^  Wood- 
wordy  9  Johns.  Rep,  179, 180.     And  to  the  same  purport  Vide 


358  APPEKDIX. 

Jackson  cz  dem.  Fisher  vs.  Creai^  KeUoggj  \^  Johns,  Rep,  116. 
Jackson  ex  dem.  Sinsabaugh  ^  others  vs.  Sears^  10  Johns,  Rep, 
435.  Jackson  ex  dem,  Stevens  vs,  Stevens  \  6  Johns,  Rep,  116. 
Jackson  ex  dem,  Corson  Sf  Sebring  vs.  Cairns  ^  Cohsj  20  Johns, 
Rep,  301.  Jackson  ex  dem,  Hiuvs,  Streeterj  5  Cowen^s  Rep, 
531. 

• 

Id  the  case  of  Den  ex  dem,  Midford  Sf  XJx  vs.  Hm-dkfin  (3 
Murpk,Rep,  166,)  Tayjuor,  Cb.  J.  delivering  the  Opinion  9f 
the  Court,  said ;  "  As  an  adverse  possessioD  alooe,  will  oat  take 
**  away  a  Hgbt  of  entfy»  neitb^.will  it,  when  under  a  title  wliidh 
'*  19  common  to  the  plaiotifiP  ^nd  defendant ;  the  iotendnent  oi 
*^  l^w  being  in  such  case,  that  the  defendant's  entry  wae  lor  tho 
'^  benefit  of  all  entitled  as  co-heirs.  VVhere  both  parties  claim  b]F 
*<  descent  from  the  same  common  ancestor,  a  color  of  title  by  vir- 
'^  tqe  of  ^ach  descent,  ci^nnot  he  set  up  by  one  against  the  other, 
'*  whatever  ia%y  bo  the  e^ect  of  a  descent  in  any  other  case, 
"which  the  court  does  not  decide."  ^  VideWiiham  vs,^Perkins, 
Si  Gr^enl  Rep.  400. 

A  person  coming  into  possession  under  a  will  cannot. obtain  k 
right  by-  possession  adversely  from  otheirs  clQiming  imdef  the 
^lame  will :  possession  as  to  them  is  fiduciary.  VauZf  Ezecmtor^  ^e. 
V9.  JSeAit  Sc  Al  Execvifira,  See,  1  NP Cord's  Ch,  Rep.  369^ 
360. 

<*  For  IB  general  where  ttop  peti^ns  ^laim  by  tibe  sanm  fttfe, 
''  there  shall  be  no  adverse  possession  so  as  to  toll  an  entry  of  the 
<<pQe«  but  the  entry  of  the  other  be  at  all  times  lawful"  2  JEisp. 
Nu  Pri.  8.  {old paging  434.)  Caraihers  ^  4/. T$.  The  Jieeaee 
of  Jhtnning  ^  M,  3  Serg.  ^  Rs^  Jlep.  386. 

'*  Therefore,  where  one  party  claims  under  ov  threugh  the  oth^ 
*'  er,  there  shall  be  no  adverse  possessiop  in  such  case  sufficient  to 
**  give  a  title,"     2  E^.  NL  FrL  9.  (old  paging  436.) 

Purchaaers  under  the  same  title,  without  partition,  cannot  pre- 
scribe against  each  other,  by  the  lapse  of  ten  years.  Bronssard 
vs.  Duhamely  3  Mflrtin^s  R^.  N.  8.  1 1. 

Jn  Gov  vs.  Mofii,  (2  Bibb's  Rep.  606.  1^  Seq.)  the  Oginian 
of  the  (jovri  was  delivered  by  Judge  Logan  ;  who  said,  **  This 
«(  was  ^n  action  of  ejectment,  in  which  the  appellant,  who  was  the 
*'  dpfeDudaQt  below,  relied  on  hi^  adverse  possession  for  twenty 
''years. 

One  of  the  grounds  opposed  to.  this  possessory  right,  is  a^ 
'^  agreement,  by  which  the  defendant,  an^r  his  entiy  oo  the 
'*  Jiatiti  hfid  purchased  the  same  from  the  plaintitf,  agreeing  there- 
''  in  to  pay  rent  upon  certain  contingencies." 
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'^  Wher«  Me  tiiikmB  voder  or  tfafoifgb  thm  other,  there  shall  h^ 
**  DO  adrefse  peseeteies  in  socb  esse  saiicieotto  five  a  title.  Nor 
'*  dh>ea  ift  seem  to  vary  the  ride  thaft  such  claifm  irae  acquired  posk 
^^tertor  te  the  entry  on  the  land.  For  where  a  ^  cottage  hirik  in 
**  defiance  of  a  Lord  asd  qaiet  possesAkno  of  it  for  twenty  years, 
**  waa  held  to  he  within  the  Statute ;  yet  it  was  ruled  that  if  it 
"  bad  heen  hotlt  »t  first  by  the  lord's  periMsioir,  or  any  acknow- 
^/^  lodgment  bad  since  been  made,  the  Statute  would  not  ron  against 
*'  the  Lord.  And  ahhongh  the  reason  there  a^tBignod,  is,  that  the 
<<  possession  of  a  tenant  at  will  works  no  disseisin  ;  still  the  prin- 
*'  ciple  is  the  same,  to  stop  the  running  of  the  Statute  by  the  ac-  ' 
*^  knowfedgment  or  agreement  subsequently  mdAe ;  thereby 
"  converting  an  adverse  hostile  possession  into  a  friendly  posses* 
'*sion,  claiming  protection  ander  the  same  right,  but  the  tennre 
<<  thus  conferred  seems  unimportant  with  respect  to  the  effect  pro* 
"  duced  on  the  running  of  the  Statute ;  for  whether  it  be  at  wilT, 
**  for  a  term  of  years  or  for  a  greater  esls|te  is  deemed  totally  im> 
*•  material.     (SeeEsp.  436.     BuiL  X  P.  104.) 

'^  This  doctrine  seems  also  to  be  supported  in  the  case  of  Brandt 
**  vs.  Ogden^  decided  by  the  Supreme  Court  iu  New  York,  (1  Johns. 
**  Rep.  157.)  In  that  case  i^is  said,  that  in  order  to  bar  the  re- 
<*  covery  of  the  plaintiff  who  has  title,  by  a  possession  in  the  de- 
**  fendant,  strict  proof  has  al^'ays  been  required,  not  only  that  the 
<*  first  possession  was  taken  under  a  claim  hostile  to  the  real  owner, 
<<  but  that  such  hostility  has  existed  on  the  part  of  the  succeeding 
<*  tenants!  The  operation  of  the  Statute  in  such  case  seems  to 
((  cease  against  a  claim  purchased  or  brought  in  aid  of  the  protec* 
^^tion  of  the  possession.  A  claim  thus  recognized,  and.  brought 
<*  in  to  protect  the  possession,  cannot  be  adverse  and  hostile  to  it. 
**  And  when  in  the  general,  persons  claim  by  the  same  title,  there 
<*  shall  be  no  adverse  possession  so  as  to  toll  the  entry,  but  the  en^ 
**  try  of  the  other  be  at  all  times  lawful.  (£^.  434.  Co.  Litt. 
*«  242,  296.) 

*'  If,  therefore,  we  consider  the  appellant  as  having  no  other  ti- 
"  tie  than  that  derived  from  possession,  and  that  his  possession 
^*  has  been  changed  from  an  adverse  hostile^  into  a  friendly  pos- 
"  session,  it  follows  that  the  Statute  of  Limitations,  does  not  ap- 
•♦ply  to  his  case." 

Bnt ;  to  change  the  character' of  a  possession  from  adverse  to 
amicable,  some  agreement  legally  obligatory  must  be  made,  ac- 
knowledging the  title  of  the  plaintiff;  a  mere  verbal  agreement 
to  buy  in  an  overhanging  title,  will  not  stop  the  running  of  the 
Statute  of  Limitations.  Daniel  vs.  Ellis  ^  Al,  1  Marsh.  Rep. 
(ITy.)  60. 

And  in  the  case  of  Briscoe^s  heirs  vs.  M^Gee^  AL,  (1  Marsh*, 
Rep,  (JtyO  190.)  *  Owsley,  J.  delivering  the  (pinion  of  the 
Court,  said;  *^  And  as  the  plaintifi^  Parmenias  Briscoe,  is  proven 
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*'  to  have  entered  apoo  and  taken  ^e  possesskm  of  tke  land  in  cbo* 
<<  test,  in  company  with  and  bj  the  direction  of  his  father,  Gerard 
^  Briscoe  ^  and  as  the  possession  appears  -also  to  hare  been  taken 
'*  under  the  claim  of  Gerard  Briscoe,  then  actually  sarFeyed,  the 
**'  possession  so  taken  we  are  of  Opinion,  should  be  considered  ad- 
**  verse  to  that  of  the  defendant  in  Errbr,  although  Parmenias,  by  it 
<*  contract  with  a  certain  IdIow,  to  whom  it  is  shewn  the  defendant 
*^  had  previously  sold  bis  claim  to  the  land,  purchased  and  paid 
^  him  for  the  improvements  made  upon  the  land." 

2d.  When  the  possession  of  one  party  is  consistent  with  the 
title  of  the  other. 

Lands  were  devised  to  trustees  with  a  power  of  sale,  under  a 
promise,  however,  that  in  the  mean  time  and  until  the  sale  of  the 
estate,  the  rents,  issues  and  pro6ts  should  be  received  by  that  one 
of  the  Cestuys  que  IrusP'^lio  wa?  before  entitled  to  them.  That 
Cestui  que  trust,  A,  continued  in  possession  of  the  lands,  receiv- 
ing the  rents  and  profits  for  more  than  twenty  years,  without 
any  interference  on  the  part  of  the  trustees;  and  he  then 
sold  it  to  a  purchaser  foi^  a  valuable  consideration  and  without  no- 
tice, who  entered  into  and  continued  in  possession  of  the  premises. 
A.  died ;  and  the  trustees  af\erwards  brought  their  ejectment 
against  the  purchaser  in  possession  ;  Held,  That  A/s  possession 
and  receipt  of  the  rents,  issues  and  profits  of  the  estate,  though 
for  above  twenty  .years  af^er  the  creation  of  the  trust  wfthout  any 
interference  of  the  trustees,  did  not  shew  his  possession,  to  be 
adverse  to  their  title,  so  as  to  bar  their  ejectment  against  his  gran- 
tees; such  possession  and  receipt  being  consistent  with  and  se- 
cured to  him  by  the  deed  of  trust.  Keene  ex  dem.  Lord  Byron 
1^  others  vs.  Deardon  ^  ethers,  8  Easfa  Rep,  248. 


Where  the  defendant's  possession  was  consistent  with  every 


vs.  UPPherson  *  Al,  3  Eq.  Rep   {Dessaus,)  408.     Witham  vs. 
Perkins,  2  Cbreenl  Rep.  400. 

• 

In  the  case  of  Thayer  assignee,  |"c.  vs.  Cramer  ^  Al,  (1  RV- 
Cord's  Ch.  Rep.  396,  397.)  The  CoxfKT  per  Nott,  J.  said ;  **  In 
**  this  case  it  is  the  0|iinion  of  the  Court  that  the  decree  of  the 
**  Chancellor  ought  to  be  afSrmed.  Mrs.  Gibhes  is  the  only  appel- 
**  lant,  and  the  ground  on  which  she  relies  is,  that  having  been 
*^  five  years  in  possession  she  is  protected  by  the  Statute  of  Lim- 
'*  itations.  A  mortgage  of  land  in  this  state  does  not  convey  a 
"  fee,  even  after  the  time  of  redemption  is  past,  the  legal  title  still 
''  remains  in  the  mortgagor,  and  the  land  is  onty  considered  as  a 
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*'  pledge  to  receive  the  pa jmeot  of  the  money.  The  mortgagor 
"  must  therefore  b6  considered  as  a  trustee  for  the  mortgaged,  and 
'^caoDOtbe  considered  as  holding  adversely.  And  a  purchaser 
'<  having  a  knowledge  of  the  trust  places  hirhself  in  the  same 
*  situation,,  making  himself  thereby  a  trustee.  Murray  vs.*  Bal- 
**loUt  I  Johns.  Cha.  Rep,  575.  3  Vern.  271.  2  Fonhl  152.  The 
'^  act  requiring  mortgages  to  be  recorded  was  for  the  purpose  of 
"  giving  notice  to  creditors  and  subsequent  purchasers.  And  as 
"  the  mortgage  in  this  case  was  recorded,  we  must  consider  the 
"  defendant  as  a  purchaser  with  notice,  and  as  holding  subject  to 
*'  that  incumbrance." 

*'  The  possession  of  the  mortgagor,  or  those  ciniming  under 
him,  is  not  adverse  to,  but  is  compatible  with,  the  rights  of  the 
mortgagee."  The  Statute  of  Limitations  does  not  apply  to  ?ttch 
a  case.  Higginson  vs.  Mein,  4  Cranch^s  fiep.  419.  ^  Vide 
Jackson  ez  dem,  Dofvs.  Jackson^  5  Cow,  Rej^.  174. 

'^  No  debtor,  no  mortgagor  can  set  up  an  adverse  possession 
^^ag^inst.his  creditor,  or  the  mortgagee. ''  (Per  Desaussure,  Ch.) 
Fraseir  ^  At  vs.  SPPherson  Sf  Al,  3  Eq.  Rep,  (Desaus.)  408.    . 

The  possession  of  the  tenant  for  life  is  not  adverse  to,  but  con- 
sistent with  the  title  of  the  reversioner  in  fee.  Banks^  Admr.  vs. 
Marksberryj  3  LiitelVs  Rep,  282. 

In  the  case  of  Kirh  Sf  Al,  vs.  Smith  ex  dem,  Penn,  In  Error^ 
(9  Wheat  Rep.  241,  288.)  Marshall,  Ch.  J.  delivered  the 
(pinion  of  the  Court  ^  in  speaking  of  '^  those  rules  which  apply 
*'^to  Acts  of  Limitation  generally j^^  he  said;  ''One  of  these, 
'^  which  has  been  recognized  in  the  Courts  of  England,  and  in  all 
"  others  where  the  rules  established  in  those  Courts  have  been 
''  adopted,  is,  that  possession  to  give  title  roust  be  adversary. 
"  The  word  is  not,  indeed,  to  be  found  in  the  Statutes  ,*  but  the 
"  plainest  dictates  of  common  justice  require  that  it  should  be 
"  implied.  It  would  shock  that  sense  of  right  which  must  be  felt 
''  equally  by  Legislators  and  by  Judges,  if  a  possession  which  was 
''permissive,  and  entirely  consistent  with  the  title  of  another, 
"  should  silently  bar  that  title.  Several  c^ses  have  been  decided 
"  in  this  Court,  in  which  the  principle  seems  to«have  been  consid- 
"  ered  as  generally  acknowledged ;  .and  in  the  State  of  Pennsylva- 
"  nia  particularly,  it  has  been  expressly  recognized.  To  allow  a 
•*'  different  construction,  would,  be  to  make  the  Statute  of  Limi- 
"  tatiooa  a  Statute  for  the  encouragement  of  fraud — a  Statute  to 
'*  eliable  one  roan  to  steal  the  title  of  another  by  professing  to  hold 
"  under  it.     No  laws  admit  of  such  construction." 

•■ 

Where  two  non-presidents  held  in  common  an  unsettled  tract  of 
land,  which  without  their  knowledge  was  sold  for  non-paynicnt  of 

46 


36^  iLPF£NDIX. 

the  state  (axes ;  and  they  afterwards  made  partition  by  mutual 
deeds  of  release  and  quitclaim,  id  common  form  ;  after  which  one 
of  them,  within  the  time  of  redemption  paid  the  tax  to  the  pur- 
chaser at  the  sheriff's  sale,  from  whom  he  took  a  deed  of  release 
and  quitclaim  to  himself  alone  for  the  whole  tract ; — it 'was  held 
that  this  payment  and  deed  enured  to  the  benefit  of  them  both ; 
that  the  party  paying,  hud  his  remedy  by  action  against  the  other 
for  contribution;  and  that  he  who  had  not  paid,  might  still  main« 
tain  a  writ  of  entry  against  the  other,  for  his  part  of  the  land.  lFt7- 
liams  vs.  Gray,  3  GreenL  Rep.  207. 

Where  a  tenant  by  the  curtesy  of  an  undivided  portion  of  an 
estate  had  abandoned  the  land  for  more  than  forty  years,  leaving^ 
it  in  the  possession  oi  another  tenant  in  common,  whose  occupancy 
was  an  ouster  ;  it  was  held  that  the  reversioner  of  such  undivided 
portion  of  the  estate  had  no  right  of  entry  upon  the  tenant  in  pos- 
session, during  the  life  of  the  tenant  by^the  ^curtesy,  his  abandon- 
ment of  the  land  being  no  forfeiture  of  the  estate.  Wiikam  vs. 
Perkins,  2  GreenL  Rep,  400. 

3d.  ^'  Where  the  party  claiming  possession,  has  never  in  contem>- 
"  plation  of  Law  been  out  of  possession/' 

This  point  is  decided  in  Barr  vs.  Gratz^s  Heirs,  4  Wheat.  Rep. 
223.  Mather  vs.  The  Ministers  of  Trihity  Oiurch  ^  others,  3  Serg, 
Sf  jR.  Rep.  509.  Cluggage  ^  others  vs.  Duncan*s  Lessee,  I  lb.  1 18. 
Proprietors  of  the  Kennebeck  Purchase  vs.  Springer,  4  Ma^s.  Rep, 
418.  Sr  Fide  Gay  vs.  Moffit,  2  Bibb^fi  Rep.  508.  Green  vs.  Li- 
ter Sf  At,B  Cranch.  Rep.  229.  Commonwealth  v^MGowan,  4  Bibb^s 
Rep,  62.  Chiles  vs.  Calk,  4  Ibid.  554.  Harlock  ^  AL  vs.  Jack- 
son, 1  Constit.  Rep.  135.  ^  Vide  the  Authorities  cited  in  note  [I. J 
page  18.  4r  Bryant  vs.  Allen  fy  AL  2  Hayw,  Rep.  74.  Saw- 
yer vs.  ,  Ibid.  235.     Symonds  vs.  True  Blood,    Ibid.    235. 

Hord  vs.  Bodley,  5  LitteWs  Rep.  88.  -  Smith  ir  AL  vs.  Morrow,  5 
LitteWs  Rep.  210.  Taylor  vs.  Shield's  Heirs,  6  LiltelPs  Rep. 
296.  Darnel  vs.  Ellis  4r  AL  1  Marsh.  Rep.  (Ky.)  60.  Codman  ^ 
AL  vs.  Winslorw,  10  Mass.  Rep.  161.  Comnumwealth  vs.  Dud- 
ley, 10  Mass.  Rep.  408.     Wells  vs.  Prince,  4  Mass.  Rep.  64. 

^'  He  who  makes  title  to  a  tract  of  land,  and  is  in  possession  of 
^*  part,  is  in  possdission  of  the  whole  according  to  the  true  limits 
•'and  real  position -of  the  land."  {Per  Chase,  J.)  Ridgely's 
Lessee  vs.  Ogle  ir  AL,  4  Har.  «•  M^Hen.  Rep.  129. 

Possession  of  a  part  is  a  po8sessi6n  of  all  the  land  covered  by  a 
party's  title.  Andersoh  ads.  Darby ^  1  J^ott  8f  MCord*t  Rep.  369. 
Brandon  ads.  Grimke,  Ibid.  357. 

The  seisin  of  lands  belonging  to  the  Indian  tribes  is  in  the  Sov- 
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«reign,  and  the  Indians  are  mere  occupants.  A  purchaser  from 
them  can  acquire  only  the  Indian  title,  and  they  may  resume  it, 
and  make  a  different  dliposition  of  it  An  occupant  under  an  In- 
dian grant,  the  Indians  having  afterwards  resumed  the  title,  and 
granted  it  to  the  Crown,  was  held  to  he  a  tenant  at  will  of  the 
King,  whose  occupancy  no  length  of  time  could  ripen  into  a  title 
by  adverse  possession.  Jackson  ex  derfi^  Sparkman  vs.  Porter^  1 
Fatness  Rep.  468.  ^  Vide  Cocke's  Lessee  vs.  Dotson  ^  Al.  1  Tenn. 
Rep.  1 69.  Johnson  vg.  Aflntosh,  8  Wheat.  Rep,  67 1 ,4-  5^^.  Fletch- 
er vs.  Peck,  6  Cran£h.  Rep.  142.  Jackson  ex  dem,  Klock  ^  Al.  v. 
Hudson^  3  Johns.  Rep.  384,  386. 

Where  one  enters  into  land  having  title,  his  seisin  is  not  bound- 
ed'by  his  actual  possession,  but  is  co-extensive  with  his  title. 
But  where  he  enters  without  title,  his  seisin  is  confined  to  his  pos- 
session by  metes  and  bounds.  Jackson  ex  dem.  Sparkman^  vs. 
jR>Wer,  1  Paine's  Rep,  458.  ^  Vide  Ouggage  ^  Al.  vs.  Lessee  of 
Duncan  J  1  Serg,  ^  R.Rep.  111.  Davidson^  s  Lessee  vs.  Beatty^  3 
Har.SfiJ^Hen.  Rep.  021. 

.  ^'  It  is  a  principle  of  law,  that  he  who  has  title  to  a  tract  of  laq^, 
«  and  is  in  possession  of  part,  is  in  possession  of  the  whol^.  A 
"  person  holding  land  cannot  occupy  and  use  every  part  of  his 
"  land,  nor  can  he  have  e^ery  part  under  fence. 

*'It  is  a  principle  of  law,  that  if  two  persons  are  in  possession 
*^  of  the  same  land,  the  one  by  title,  and  the  other  by  wrong,  it  is 
"his  possession  who  has  the  right. . 

^  These  principles  are  not  only  established  by  the  decisions  of 
''  the  Courts,  and  acquiesced  in,  but  are  founded  in  justice  and 
"general  convenience,  favour  right,  and  resist  wrong  and  op- 
"  pression."  {Per  Chase,  Ch.  J.)  Hammond  vs.  Ridgeley's  Lessee j 
5  Harr.  ^  Johns.  Rep.  246.  264, 

"  Where  two  are  in  mixed  possession  of  the  same  land,  one  by 
*^  title  and  the  other  by  wrong,  the  law  considers  him  having  the 
**  title  as  in  possession  to  the  extent  of  his  right"  {Per  Buchan- 
an, J.  ddivering  the  Opinion  of  the  Court,)  Cheney  vs.  Ringgold 
^M,2  Harr.  |  Johns.  Rep.  87.  94. 

'^  Where  two  persons  are  in  possession  the  one  by  right,  and 
''*  the  other  by  wrong,  it  is  the  possession  of  him  who  is  in  by  right." 
{Per  Chase,  Ch.  J.  delivering  the  Opinion  of  the  General  Court.) 
Hall  vs.  Giiting's  Lessee,  ^  Gitting's  Lessee  vs.  Hall,  2  Harr.  ^ 
Johns.  Rep.  112.  116.  This  cmise  was  carried  to  the  Court  of 
Appeals,  upon  cross  appeals  by  each  party ;  and  the  Court  of 
Appeals,  at  December  "Term,  1807,  affirmed  (he  Opinion  of  The 
Qei/eral  Court,  Jb  both  appeals,  concurring  in  the  OpioioDs 
pronounced  in  the  several  Bills  of  Exceptions.     Ihid.  130. 
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Where  surveys  interfere,  the  Act  of  Limitatioos  has  ^o  opera- 
tion against  hipa  who  has  the  he&t  rights  upless  his  opponent  t9.Ves 
an  adverse  and  exclusive  possession.  Where  ther/e  is  no  inter- 
ference, possession  of  part  is  possession  of  the  wl^ofe.     Bums  vs, 

Svpift  ^  Al.2  Serg.  ^  R  Jtep.  436. 

^'  Although  ther^  inaj^«  be  a  concurrent  possession,  |b^re  caonpt 
^^  |>9  a  concurrent  seizin  of  lands :  and  ouq  only  beipg  9eize4>  the 
*^  possession  mast  be  adjudged  to  be  in  bitn  because  he  h^s  the 
"right.*'  Langdon  vs.  Potter^  Al  3  J^ass.  Ren.  219.  (^Per 
Parsons,  Ch.  J.  delivering  the  Opiniqn  of  the  Court) 

Wh^re  two  persons  are  in  possession  of  land,  each  claimipg  an 
exclusive  right,  the  law  adjudges  the  rightful  possession  to  be  in 
the  one  who  has  the  right  to  the  land.  Mather  vs.  The  Ministers 
of  Trinity  Church  ^Al,S  Serg,  ^  R.  Rep.  509, 

^'  Where  two  are  in  possession  of  a  tract  or  a  housq,  it  is  his 
^'  possession  who  has  the  right.  (Per  Chase,  Ch.  J.  deliviering 
the  Opinion  of  the  Court.)  Davidson's  Lessee  vs,  Beatty^  3  Har.  ^ 
J\lPHen,Rep.62l. 

'^  There  would  appear  to  be  no  clearer  principle  of  reason  and 
**  of  justice,  than  this,  that  if  the  rightful  owner  is  in  the  actual 
''  occupancy  of  a  part  of  his  tract  by  himself,  or  tenant,  he  is  in 
'*the  constructive  and  legal  possession,  and  seizin  of  the  whole, 
*^  unless  he  is  disseised  by  actual  occupation  and  dispossession. 
'*  If  this  were  not  the  law,  the  possessor  by  wrong,  would  be  more 
''  favoured  than  the  rightful  possessor.  Her^  are  two,  each  in  ac- 
**  tual  possession  and  occupation,  of  part  of  a  surveyed  tract,  tlie 
^  owner,  and  an  intruder.  Who  then  is  in  pqssession  of  the  part 
"  not  occupied  by  inclosure  by  either  1  The  man  who  has  no 
''  right  but  by  disseisin  of  a  part,  or  be,  who  is  in  the  actual  occa- 
'*  pancy  of  a  part,  and  the  rightful  owner  of  the  whole  ?  In  this 
''  kind  of  mixed  constructive  possession,  the  legal  seisin  is  accord- 
"  itig  to  the  title.  Title  draws  possession  to  the  owner/  It  re- 
^^  mains  until  he  is  dispossessed,  and  then  no  further  than  actnal 
^'dispossession  by  a  trespasser,  who  cannot  acquire  a  cuitstruetiFd 
^'possession,  which  always  remains  with  the  title."  BaU  ^  Ah 
vs.  Powell,  4  Serg.  Sf  R  Rep.  466.  (Per  Duncan,  J.  delivering 
the  Opinion  of  the  Court.) 

V  Accordbg  to  Lord  HoUj  (1  Salk.  246,)  a  bare  entry  tm  anotb- 
'*  er,  without  an  expulsion,  makes  such  a  seisin  only,  that  the  law 
'*  will  adjudge  him  in  possession  that  has  the  right. '^  S$nith  €% 
dem.  Teller  ^  Al.  vs.  Burtis  ^  j«. ,  6  Johns.  Rep.  2 1 8.  (Per  KwiT, 
Gh.  J.  dekivering  the  Opinion  of  the  Court.)*  ^  Fide  Codtnan  ^  M. 
vs.  Winslaw,  10  Mass.  Rep,  151.  Cofnmoittvealth  vs.  Dudley, 
Ibid.  408. 
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W()^f e  Q^B  cppTey64  lands  in  fee  with  ffeneral  warranty,  »nd 
9  3tr«i^ger  at  the  ^fo^e  time  wts  seized  in  fact  of  pait  of  the  same 
l^uid  by  an  elde^  ^ni  better  title,  the  entry  of  the  Grantee  under 
h.is  liced  gives  him  sejsin  only  of  that  part  of  which  his  grantor 
was  seised  ; — but  as  to  the  stranger,  the  entry  of  the  Grantee  is  a 
aiere  trespass.     Cushman  vs.  pianchard  j"  4/-  3  GreenL  Rep.  $66. 

An  adverse  possession  for  twenty  years,  is  not  a  bar  to  a  Rector 
or  Vicar,  except  as  against  the  same  incumbent  who  submitted  to 
such  possession.  Jiuncwm  vs.  Doe  ex  dem.  Cooper,  (/n  Error^)  5 
Bamew.  4*  Cress.  Rep.  696. 

Where  a  part  of  a  tract  of  land  is  included  in  A's  deed  or  patent, 
and  the  same  part  is  also  included  in  B.'S  deed  or  patent,  and  each 
fp^ant^o  is  settled  upon  that  part  of  the  land  comprised  in  his  d^ed 
or  patent,  ^Ithpugh  not  upon  that  included  in  bo^h  deeds,  the  pos^ 
^^si^Qi^of  ^6  Rart  included  iorbolh  conveyances,  is  in  him  whose 
deed  pr  patent  is  the  elder ;  but  if  one  of  them  is  actually  settled 
ipr  i^eyei^  years  together,  upop  the  part  comprehended  in  both 
deeds,  the  possession  is  his^  apd  the  other  will  be  barred  tl^ereby. 
Doeix  4§fi\.  Orhison  vs.  Morrison,  1  Hawks  Rep.  467. 

Tkp  ftt^le  by  v^rtn^pf  ^ts  pr^fogative  ia  always  seised  of  the 
l9|i4s  (9  vi^hkill  '^  ha$  title ;  a^v^  niay  therefore  ponvey  tl^^m  by  re- 
lease, notwithstanding  ih^  jptrusjiop  of  strangers  upon  thjsin.  jETti^ 
vs.  Dyery  3  GreenL  Rep.  441. 

4th.  ^  Where  the  possessor  has  aiskpowledged  a  title,  in  the 
^*  daiiBanf." 


The  Defendant  went  into  possession  of  iand  under  Oansetpoert, 
tvhQQ^  be  supposed  tp  be  the  owner  of  the  soil ;  but  afterwards 
believing  that  Mrs.  Clark  was  the  owner,  he  aj^ied  to  her  to  pfir- 
chase  the  land  '•  aA^r  that  application,  Mrs.  'Qark  copveyed  the 
premises  to  Fte/y,  who  before  bringing  suit  ordered  the  Defhnd* 
ant  to  leave  the  premises.  Held^  that  the  Defendant  could  not  set 
up  an  aduerse  posuuiou  of  twenty  years ;  though  he  might  shew 
that  he  Hwde  the  application  imder  a  mistake,  and  prAV*  a  titlo 
out  of  the  lessors  of  the  Plaintiff.  Jackson  ex  AspL  Vielyir  dny^ 
vs.  Cuerden,  2  Johns,  Cos.  353. 

The  deelaraiions  of  a  willow  in  posaessiom  of  pMooises,  thai  she 
held  then^  for  her  hie,  and  that  after  her  death,  they  wouU.  go  tia 
the  heirs  of  hnr  husband-,  are  admissible  evidence  ta  negative  the 
fact  of  her  having  had  twenty  years  adverse  possession.  .  Doe  ex 
des^  Hsman.  vs.  PetteU^  5  Bqm.  ^  Md.  %>.  2^3. 
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And  even  where  the  predecessors  of  the  Defendant,  had  ac- 
knowledged the  title  of  the  claimant,  it  was  Held  that  the  Defend- 
ant was  equally  precinded  from  setting  np  the  defence  of  adverse 
possession..  Jackson  ex  denu  Van  Sckaick  4r  others  vs.  DaviSy  5 
Cow.  Rep.  \29,  130. 

And  to  the  same  purport,  Vide  Jackson  ex  dem.  Chriswold  4-  AL 
vs.  Bard^  4  Johns.  Rep.  230.  Brandter  ex  dem.  Fitch  vs.  Marshall, 
1  Caines*  Rep.  394.     Rowleits  vs.  Daniel,  4  Munf,  Rep.  473. 

"  It  has  heen  decided,  and  is  |he  settled  law  of  the  Country, 
"  that  a  tenant  shall  not  resist  the  recovery  of  his  Landlord,  by  vir- 
"  tue  of  an  adverse  title  acquired  during  his  lease.''  Lessee  of  Gal- 
loway vs.  Ogle,  2  Binney*s  Rsp.  472.  ^  Vide  Chraham  ^  AL  vs. 
Moore  ^  M  4  Serg.  8f  R.  Jtep.  467. 

Where  the  tenant  of  land  for  a  year,  held  over,  and  ailer  the 
expiration  of  his  term  paid  rent  to  a  stranger,  and  refused  to  quit 
the  premises,  being  called  upon  by  the  agent  of  the  lessor  for  that 
purpose ;  this  wa^  Held  to  be  no  disseisin  of  the  lessor,  not  even  at 
his  election,  nor  such  as  would  prevent  the  operation  of  a  dee^ 
from  the  lessor  to  a  third  person.  Porter  vs.  Hammondj  3G$eenL 
Rep.  188.  •  • 

Where  A.'s  tenant  from  year  to  year,  takes  a  lease  from  6.  the 
Act  is  void,  and  cannot  work  an  adverse  possession  against  A. 
Jackson  e±  dem,  Williams  4*  A/,  vs.  MilUn,  6  Cow.  Rep.  J  51. 

^'The  repeated  acts  of  the  defendant,  recognising  the  plaintiflTs 
*'  title  by  applications  to  purchase  from  him  both  before  and  after 
*'  he  entered  into  possession  of  the  premises,  afforded  the  strong- 
<'  est  reason  to  presume  that  the  defendant  was  in  possession  un- 
<<  der  David  Russell  [on^  of  the  lessors  of  the  plaint'^.']  We  are 
''  accordingly  of  opinion  that  the  plaintiff  ought  to  have  judg- 
**  ment."  Jackson  ex  dem.  D.  Russell  S[  Al.'  vs.  Croy,  12  Johns, 
Rep.  430.  (Per  Yates,  J,  delivering  the  Opinion  of  the  Court.') 
S^  Vide  Jackson  ex  dem^  Brown  ^  Al.  vs.  Ayers,  14  Johns.  Rep.  224. 

* 

If  a  stranger  is  in  possession  under  or  acknowledging  the  title 
of  the  devisee  or  remainder  man  it  is  equivalent  to  an  actual  entrj. 
Wells  vs.  Prince,  4  Mass.  Rep.  64. 

A  purchaser  at  a  Sheriff's  sale  becomes  quasi  tenant,  and  it  is 
not  to  be  presumed  that  he  holds  adversely.  Jackum  ex  dem. 
Klein  vs.  Graham,  3  Caines*  Rep.  189.  ^  Vide  Waring  vs.  Jack- 
son ex  dem.  Edeh  ^  Al  1  Peters  Rep.  (Sup.  Ct.  U.  S.)  670. 

The  possession  of  a  defendant  after  a  sale  under  an  execution 
is  not  deemed   adverse,  for  he  becomes  quasi  a  tenant  at  will  to 
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the  purchaser.  Jackson  ex  dem,  Kanes  vs.  Stemberghj  I  Johns. 
Cas.  153.  RusseU  ys.  Doty,  Sheriff,  ^c.  4  Cow.  Rep.  676.  ^ 
Vide  Langdon  vs.  Potter  ^  A/.,  3  Mass.  Rep.  128. 

One  daimiug  under  a  deed  from  a  judgment  debtor  has  not  such 
an  adverse  possessioD  as  will  avoid  a  conveyance  executed  by  a 
purchaser  under  an  execution  upon  the  judgment.  Jackson  ex 
dem.  Scojield  vs.  Collins^  3  Cow.  Rep.  89. 

{But  in  WRaa  vs.  8mith,  [2  Bay^s  Rep.  339.]  It  was  Held  ^ 
That  possession  of  land  five  years,  under  a  sale  from  defendant, 
who  has  a  judgment  against  him,  will  be  a  good  bar  against  a 
judgment  creditor  or  those  claiming  under  him,  who  has  lain  by 
that  time  without  reviving  his  judgment,  or  bringing  suit  against 
such  possessor.) 

In  ejectment  brought  by  Duval  and  Younghushand  against 
Bibb  for  a  tract  of  land,  the  jury  found  a  verdict  for  the  plaint ififs 
subject  to  the  Opinion  of  the  Court  on  a  case  which  stated,  that 
Robert  Bibb,  by  deed  dated  the  13th  of  December j  1788,  and 
recorded  on  the  16th  of  the  same  month,  conveyed  the  laud  to 
Gratres.  That  Bibby  was,  at  that  time,  in  actual  possession,  and 
had  been  so  for  upwards  of  twenty  years.  That  Graves  on  the 
28th  of  November,  1793,  conveyed  to  Duval  and  Tounghusband. 
That  ih9te  was  no  proof  '*  that  Graves  was  ever  in  actual  pos- 
session, or  ever  entered  upon  the  premises  for  the  purpose  of  ex- 
ecuting the  last  mentioned  deed ;  but  that  the  defendant  now, 
and  always  hath  bad  adverse  possession  of  the  premises  against 
the  said  Graves  and  all  holding  by  or  under  him,  except  as  to  the 
operation  of  the  deeds  aforesaid." 

Pendleton,  President,  delivered  the  Opinion  of  the  Court ; 
he  said  *, 

*'  As  to  the  twenty  years  possession  in  Robert,  [BibbJ  prior 
''to  his  conveyance  to  Graves^  it  only  proves  that  he  had  a  good 
**  title  in  ejectment,  and  a  right  to  make  ,  that  conveyance,  and 
''  cannot  operate  as  a  bar  by  the  Act  of  Limitation  to  the  plaintiffs 
' '  claiming  under  Graves,  whose  right  of  entry  accrued  only  eight 
•*  years  before  suit  brought" 

*^  The  third  and  principal  question  is,  whether  the  bargain  and 
<*  sale  of  Graves^  (then  out  of  possession)  to  (he  plaintiffs,  passed 
'<  his  title  to  them  1  As  an  objection  to  its  passing  the  title,  the 
'*  Statute  and  Act  of  Assembly  against  buying  pretensed  titles, 
'*  were  relied  on,  as  having  in  addition  to  the  severe  penalty  on 
"  the  buyer  and  seller  of  the  land,  made  the  conveyance  void. 
''It  is  unnecessary  to  consider  whether  those  laws  produced  the 
*'  effect  contended  for,  since  we  are  ait  of  opinion  that  the  pur- 
^'  chase  of  the  plaintiffs  is  not  within  the  Act  of  Assembly,  which 
"  has  this  exception :  "  Unless  the  person  conveying,  or  those  un- 
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*'  der  tohMn  he  claimg^  strall  hard  (eeb  in  possessioii  oiie  v^oTe 
**  year  tie:it  before.  [R.  C.  c.  105,  §1.  e(\.  18r9.]  Berti  Grwees 
**  was  the  person  cotiTeying,  and  SiM,  the  person  la  poitseKdioEi 
**  was  him  under  whom  Chraves  claimed ;  so  that,  literally^  Bibb 
"  is  excluded  froikrmftkini;  th(o  objlsction ;  aiid,  if  it  depended  QpoQ 
'*  cobstrticttiod,  cotdd  tb^  plaintiff  pb^siMy  snpposi^,  when  tb0f 
"  piilr>cbased,  that  MWs  possession  was  adteVse  to  the  tUte  of 
"  Graves,  to  whom  he  had  conveyed  the  liind  v#ith  a  geil^oral  Wtf* 
«  ranty  ?" 

^*  The  Court  are  therefore,  of  Opinion  upon  this  pdhit,  that  the 
*'  title  of  Graves  passed  to  the  plaintifis  by  the  bargain  and  uiti 
'*  and  gave  thetn  good  tiCle  against  Bibb  :  And  upon  the  whole, 
'*  Chat  there  is  Error  in  the  Judgment  of  the  District  Court  wMoh 
**is  to  be  reversed  with'  costs,  and  judgRieot  entered  for  the 
<<  plaintiffs."     Duval  Sf  others  vs.  Bibb,  3  CaWs  Rep.  366. 

In  the  case  of  Jackson  ex  denu  Dox  V8»  Jackson^  (5  Cow,  Rep^ 
174.)  Sutherland,  X.  in  delivering  tie  Opinion  of  the  Courts 
said ; 

"  But  it  is  perfectly  immaterial  whether  Jactsonj  the  mortgag- 
**  or,  was  dead  or  alive.  The  defendant  professed  to  derive  alt 
''  his  title  from  htm.  He  supposed  him  dead,  and  therefore  claim* 
^'edashis  heir.  Aut  if  he  was  alive^  thed  the  defendant  was 
^*  merely  his  tenant.  In  neither  case  could  his  possession  be  ad- 
«« verse  to  that  of  Jackson^  on  his  mortgagee."  ^  Vide  Higginson 
vs.  Mein,  4  Cranch^s  Rep,  419. 

Where  premises  were  mortgaged  in  fee,  with  a  proviso  for  con- 
veyance, if  the  principal  were  paid  on  a  given  day,  and  in  the 
mean  time  that  the  mortgagor  should  ccmtinu^  in  possession  ;  upon 
special  verdict,  it  was  found  that  the  prmcipal  was.not  paid  on  the 
given  day,  but  that  the  mortgagor  continued  in  possession.  There 
was  no  finding  by  the  jury  eitiber  that  interest  had,  or  had  not 
been  paid  by  the  mortgagor  :  Held,  that  upon  this  finding,  ii  must 
be  taken,  that  the  occupation  was  by  the  permission  of  the  mort- 
gagee; and  consequently,  that  although  more  than  tn^enty  years 
had  elapsed'since  default  in  payment  of  the  money^  stiU  the  mortga- 
gee was  not  barred  by  the  Statute  of  Limitations ;  Hdd  dleo^  that 
an  entry  is  not  necessary  to  avoid  a  fine  levied  by  the  mortgagor. 
HaU  vs.  Doe  ex  dem,  Aurtees  Sf  Al^  5  Barn.  ^  Aid,  Rep,  687. 

la  the  case  of  PeHder  vs.  Jones^  (2  ffayw.  Rep,  S94.)  Tay- 
lor, J:  said;  *'l am  df  opinion,  that  a  deliberate  avowal  on  the 
'*  part  of  the  possessor,  of  title  in  the  claimant,  or  a  serious  assent 
''to the  validity  of  his  title,  will  render  an  entry  or  claim  unneces- 
'*  sary,  and  is  equivalent  in  its  effects  to  an  entry  or  claim." 

But  where  a  B^a  ^cfe  purchaser  from  a  mortgagor,  entered, 
without  notice  of  the  mortgage,  (which  was  not  registered  till  af-- 
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let  the  comrnencemefit  of  the  ejectment  suit,)  and  he  an4  those 
dftifltiing  under  him,  had  *^  been  in  the  continaed  possession  of  the 
^  premises  under  a  cotovr  of  title  for  more  than  seven  years,"  it 
was  held  a  sufficient  adverse  possession  to  bar  the  mort^gee,  oi' 
any  claiming  under  him,  from  recovering  in  ejectment.  Baker  vs. 
Evans,  2  J>r,  Car.  Law  Rep.  614,  616. 


"  Neither  a  mortgagor  nor  his  assignee  oan  hold  adverse  posses- 
sion to  the  mortgagee,  unless  the  assignee  has  taken  a  conveyance 
.without  notice,  otherwise  they  are  mere  tenants  at  will."  JVmv- 
man  vs.  Chapman.  2  Band.  Rep.  93. 

If  a  defendant  has  acknowledged  the  title  of  the  plaintiff,  he 
cannot  afterwards  dispute  it.  Jackson  ex  dem.  Low  4*  Al,  vs. 
Reynolds,  1  Caines*  Rep.  444. 

But  where  the  lessors  proved  no  seisin  or  title  in  themselves, 
and  relied  upon  proof  of  an. agreement  by  the  person  in  possession 
to  take  a  lease  from  them,  but  there  was  no  proof  that  any  lease 
was  ever  executed  or  any  rent  paid,  and  the  defendant  claimed  to 
hold  adverselyy  and  shewed  a  title  in  third  persons,  the  Court  after 
stating  these  facts,  added,  "  It  does  not  appear  that  the  defeod- 
'^ant  was  put  into  possession  by  the  leasers,  or  that  he  ever  paid 
*^  them  any  rent.  The  defendant  must  have  judgment."  Jack' 
son  tx  dem.  Sowthampton  4*  M*  vs.  Cooly^  2  Johns.  Cas.  223. 

Add  where  A.  in  the  year  1779,  as  the  tenant  of  B.  and  by  his 
directions  entered  into  the  premises  in  question  and  took  posses- 
sioo,  which  was  regularly  continued  down  to  the  defendant  i  and 
B.  at  the  time  wrote  to  C.  (who  also  dained  the  premiaea,  as  iy^ 
iof  on  bis,  C.*s  side  of  the  diviaioo  line,)  that  be,  (C.)  was  nusttken 
in  supposing  the  land  to  be  his  own ;  but  that  when  the  times  he- 
came  more  peaceable  he,  B.  and  C.  would  have  the  land  survey- 
ed, and  if  the  land  did  bdoag  to  C.  Iben  A.  should  pay  bin  rent, 
d&c.  It  was  held  that  this  Mter  merely  suspended  the  i^ratioQ 
of  the  Statute  of  Limitations  during  the  War ;  and  that  there  hav« 
ing  been  more  than  twenty  years  adverse  possession  under  B.'s  ti- 
tle since  1783,  C.  could  not  recover.  Jackson  ex  dem.  Bfiftt  fr 
JO.  vs.  Hunt.  6  Johns.  Sep.  16. 

The  purchaser  of  lands  sold  for  the  non-payment  of  taxes,  holds 
advttrady  ta  the  former  owner ;  consequently  can  avail  himself  of 
20  years  adverse  poaeeasion.  Gixioml  vs.  Haydmy  2  IMUlPs  Jbp. 
61. 

Neither  cases  of  trust  nor  fraud,  are  withk  the  Statute  ef  l^imi-^ 
tatiooB. 

4n 
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"  This  is  a  trust  estate,  agaiost  ^hich  the  Uoutation  does  net  run 
« or  operate.''  Gist  Sf  AL  Representaiivei^  ^c.  vb,  Htirsj  ^e,  of' 
CatUll.  2  Equity  lUp.  (Detsavtsure)  5&  ^  Fide  West  V3.  Ratkdall 
if  AL  2  Mason's  Rep.  203. 

*'  It  is  equally  said  that  fraud  as  well  as  trust  is  oot  within  the 
"  Statute."  Kane  vs.  Bloodgood,  7  Johns,  Ck.  Rep,  122.  (Per 
Kent,  Gh.)  ^  Vide  Exors,  of  Hunter  Sf  Al.  vs.  Spotswood^  1 
Wash.  Rep.  145. 

A  purchaser  for  a  Taluahle  consideratiou,  if  affected  with  notice^ 
becomes  a  Trustee  for  the  true  owner,  and  will  not  be  protected 
by  the  Statute  of  Limitations. ,  IVamburzee  Sc  AL  ▼&  Kennedy  Sf 
Al,  4  Eq.  RepADess.)  474.  4^  ^^^^  Thayer ^  Assignee,  ^c.  vs.  Cra- 
mer 4-  Al.  1  M^Cords  Cha.  Rep.  396,  998. 

As  a  rule  the  Statute  of  Limitations  does  not  operate  in  cases  of 
ihiud  and  of  trusts  ;  but  as  soon  as  the  fraud  is  discovered  it  com- 
inence.s  to  run ;  Wamburzee  8f  AL  vs.  Kennedy  '8f  Al.,,  4  Ex.  Rep. 
fJDess.^  479.     S-ooeat  vs.  Arrington,  Admr.  ^c.  ^.Hayw.Rep,  129. 

The  Statute  of  Limitations  **  does  not  reach  to  matters  of  di- 
'^rect  trust,  as  between  trustee  and  cestui  que  trust.**  Coster^  Al. 
vs.  Murray,  6  Johns.  Ch*  Rep.  53 1 .  Turner  4'  Al.  Exors.  vs.  />«- 
hill,  Exor.j  2  Marsh  Rep.  {Ky  )  384. 

Nor  to  parties  standing  in  the  relation  of  principal  and  agent,  or 
factor.     5  Johns.  Ot.  Rep.  531. 

It  is  a  settled  rule,  that  the  Statute  of  Limitations  cannot,  either 
in  a  Court  of  Law,  or  Equity,  protect  a  trustee  against  the  de* 
mands  of  his  Cestui  que  trust  Thomas  vs.  Wkke  ^  AL^  3  lAi^ 
teWs  Rep.  \1*1, 181. 

Trustees  cannot  urge  the  lapse  of  time  a|ainst  the  Cestui  que 
truet  TSMMees  of  Lexington  vs.  H^irs  of  lAndsay^  2  Mareh* 
JBep.  {Ky.)  446. 

A  trustee  cannot  take  advantage  of  the  Act  of  Limitations, 
against  the  claim  of  the  Cestui  que  rrusl,  or  of  persons  claiming 
under  him.     Redwood  vs.  Riddiek  8f  Ux,  4  Munf.  Rep.  222. 


<<So  long  as  the  trust  subsisted,  so  long  it  was  impossible  that 
«*  the  Cestmis  que  trust  could  be  barred.  The  Cestuis  ^velriMtcoald 
«( only  be  barred  by  barrii^  and  excluding  the  estate  of  the  trua- 
*<  tee."     Cholmondeley  vs.  Clinton  ^  AL  2  Meriv.  Rep.  360. 

Land  was  devised  to  A.  in  trust  to  apply  the  rents  and  profits 
to  the  support  of  B.  during  his  life,  and  in  an  action  by  the  Cestui 
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^  truit  against  the  tragtee  to  recov'er  the  rents  and  profits,  it 
was  heldj  that  the  general  Statute  of  Ltmitations  does  not  apply 
to  trnsts.  Hemenway  vs.  GateSj  ildfiunntrcUor,  ^c.  5  Picker.  Rep. 
321. 

-  '*  it  is  certainly  trtie  that  length  oftimeis  no  bar'to  a  trnst  clear- 
''  ly  established ;  and  tA  a  case  where  fraud  b  imputed  and  proved, 
"length  of  time  ought  not,  upon  principles  of  eternal  justice,  to 
**  be  admitted  to  repel  relief  On  the  contrary,  it  would  seem  that 
'*  the  length  of  time,  during  which  the  fr'aud  has  been  sbccessfully 
<*  concealed  and  practised,  is  rather  an  aggrntration  of  the  offence, 
**  and  calls  more  loudly  upon  a  Court  of  Equity  to'  grant  ampl^ 
"  and  decisive  relief  but  length  of  time  necessarily  obscures  all 
*<  human  evidence ;  and  as  it  thus  removes  from  the  parties  all  the 
^  immediate  means  to  verify  the  nature  of  the  original  transactions, 
"  it  operates  by  way  of  presumption  in  favour  of  .innocence,  and 
^^  against  imputation  of  fraud."  Pretjost  vs.  Gratz^M.,  6  Wheat 
Rep.  497,  498.  (Per  Story,  J.  delivering  the  Opinion  of  the 
Court.) 

A  legacy  or  trust  is  not  within  the  Statute  of  Limitations ;  but 
after  a  length  of  time  payment  will  be  presumed;  yet  such  pre- 
sumption may  be  rebutted  by  other  circumstances ;  and  what  ope- 
rttion  they  should  halve  is  for  the  consideration  of  the  jury.  Durdonp 
Exor.  ^c.  vs.  GaskiUy  2  YeateB'  Rep.  268,  271. 

In  the  case  of  Fhn  Shyn  vs.  Vincent^s  Exfcutors,  (1  M' Cordis 
C*.  Rep.  310,  313.)  The  Court,  per  No.tt,  J.  said;  "For  al- 
^Uhough  it  is  a  rule  in  the  Court  of  Equity  that  lapse  of  time  will 
"  be  no  bar  l>etween  a  trustee  and  a  Cestui  que  trusty  yet  that  doc- 
^'t^ine  applies  only  to  technic^il  equitablo  trusts,  and  not  to  those 
^  constructive  trusts  of  which  a  Court  of  Law  as  well  as  a  Court 
*•  of  Equity  have  jurisdiction." 

If  a  Bona  fidt  purchaser,  toithout  notice^  but  who  is  a  trustee 
by  impUeation,  is  to  be  affected  by  an  Equity,  that  Equity  must  be 
pursued  within  a  reasonable  time.  Shaver  ^  Al  vs.  Radley  ^ 
AL,  4  Johns.  €h.  Rep.  310.  1^  Vide  Thompson  ^  Ux.  Sf  Al  vs. 
Blair  ^  Al,  3  MtirpX  Rep.  683. 

"  AHmstee  cannot  avail  himself  of  the  Act  of  Limitations  ;  and 
*'  It  requires  plain,  strong  and  nnequivocal  proof  of  his  renuncia- 
**tion  of  the  trust  to  divest  himself  of  it  for  the  purpose  of 
"  benefiting  himself  by  the'  Act  of  Limitations,  to  destroy 
the  rights  and  interests  of  the  cestiti  que  trust  Length 
of  possession  is  the  strong  fact  on  which  the  presumption  was 
^  pfayed.  The  possession  is  accountdd  for  by  the  proof,  which 
•*  shows  how  it  was  acqnired  by  Darnall,  how  continued,  and  how 
"  tranflinitted  to  his  representatives,  not  inconsistent  with  his  moral 
''  duties,  his  probity  or  honour,  nor  in  derogation  of  the  rights  and 
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*'  iDterests  of  the  creditors  aiud  legaJ  repf9seiiUitiTes  of  J.  FiMk- 
^*  wickf  but  for.tbe  preservation  of  the  property  for  the  benefit  of 
^^  her  creditors  and  legal  representatives.  And  by  this  proef  is 
^' the  presumption  most  conclusively  repelled."  *  (^Per  Chase,  Gh. 
J.  delivering  the  Opinion  of  the  Court  of  Appeals,)  4  Harr,  Sf 
Johns.  Rep,  430.  [This  was  not  a  case  of  direct  trast,  fant  of 
trust  by  implication^  or  constrtiction  of  /oio.] 

^  It  is  true,  the  Statute  of  Limitations  caunot  be  pleaded  againat 
'^  a  breach  of  trust,  nor  can  a  person  who  has  taken  a  coDveyance 
'*  from  the  trustee  shelter  hioKself  under  a  plea  of  thai  Statute." 
Boteler  vs.  AJUngtonyS  Atk.  Rep.  459.  (^Per  HARowrcKc,  LoiiJ> 
Chancellor.) 

The  possession  of  the  cestui  que  trusty  is  not  adverse  to  the 
title  of  the  trustee.  Smith  ez  dem^  Dennison  Sf  Al  vs.  King  ^ 
Al,l6  Easfs  Rep.  283.  4r  ^^^  Keene,  ex  dem.  Lord  Byron  k  Al 
rs.  Deardon  ^  Al,  8  East's  Rep.  248.  Sir  WilUam  SmitX  vs. 
Wheeler,  1  Ventri^  Rep.  129. 

Cestui  que  trust,  is  '^tenant  at  will"  to  the  Trustee,  and  .the 
possession  of  the  cestui  que  trust  is  *'  the  very,  possession,  in  con* 
sideration  of  law  of  the  trustees."  Earl  of  Pomfret  vs.  L0rd 
Windsor,  2Ves.  Sen^r.  Rep.  481.  &.  Vide  to  the  samepurpoat^ 
LethieulUer  vs.  Tracy,  3  Atk  Rep.  729,  730. 

Cestui  que  trust,  is  tenant  at  will  to  his  trustee,  and  his  posses- 
sion is  the  possession  of  the  trustee.  Dighton  rs.  GreenptL  {In 
Error.)     %  Ventris^  Rep  329. 

And  it  is  a  maxim  that  no  conveyance  hj  cestuy  que  trusty  can 
work  a  forfeiture  of  the  legal  estate  of  the  trustee,  it  has  been 
held  that  a  fine  or  other  alienation  by  cestuy  que  trust  for  life, 
does  not  work  a  forfeiture  of  his  life  estate.  Sanders  on  Uses, 
201. 

In  the  case  of  LetheuiUier  vs,  Tracy^  (3  Atk.  Rep.  729,  730.) 
Hakdwicke,  Lord  Chancellor,  said;  ''I  will  suppose  ibr  ar- 
^•gument's  sake,  that  Mrs.  Tracy  had  levied  ajine  surconces^ 
"  of  her  estate  for  life;  yet  as  it  is  a  trust  estate,  and  thete  are 
*'  litnitations  to  trustees  to  preserve  contingent  remainders,  I  am  of 
<*  opinion  that  it  does  not  work  a  forfeiture  of  her  estate  for  life, 
*'  because  it  cannot  at  all  hurt  or  affect  the  subsequent  reaiaind^rs, 
'*  as  there  are  trustees  under  the  will  to  preserve  them^  and  tbcre- 
<^  fore  such  a  fine  would  in  l^quity  operate  at  most  as  a  grant  only 
**  of  such  interest  as  she  had  a  power  to  grant." — **  A  Court  of 
'*  Equity  will  never  construe  such  a  fine  to  work  a  wrong,  but  it 
«  operates  only  on  the  trust  to  preserve  the  contingeot  remain* 
'*  ders,  and  not  on  the  legal  estate ;  for  Lord  TaUtQt  in  the  case 
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*'  of  H&»kin8  uA  SMfim^  and  myfdf  in  a  caniM  liMit  came  be- 
'*  fore  aae  afterwards,  were  of  opioioii,  tbafa  pefsoD  se  mtrasted 
**  levying  a  fiae  creates  ao  wroog,  bot  operates  so  as  to  grant  all 
**  the  oOMuer  had  a  ponder  lo  graat." 

Tlie  ride  that  trast  and  fraud  are  oot  viltiHD  the  Statute  of 
Limttatkma,  is  subject  to  tins  nodificatioa,  that  if  the  trust  be 
cooalituted  by  the  act  of  the  parties,  the  possession  of  the  trustee, 
is  the  possession  of  the  cestui  que  trusty  and  no  length  of  suck 
possession  will  bar ;  but  if  a  trust  be  constituted  by  the  fraud  of 
one  of  the  parties,  ot  arises  from  a  decree  of  a  Court  of  Equity, 
er  the  like,  the  possession  of  the  trustee  becomes  adverse,  and 
the  Statute  of  Limitations  will  rui|  fronn  the  time  tbeHraud  is  dis- 
cevered.  *nomp»im  ^  Ux,  ^  Al  vs.  BMt  9f  Al^  -  5  Murpk. 
Jtep.  663.  ^iotieUki  purpart  9id$  Vkn  Mkyn  vs.  Vhteenfs 
Ex'ors.j  1  M*  Cordis  Ch.  Rep,  314. 

An  execiutor  entering  on  Lands  of  the  estate  of  his  testator  and 
occupying  tbem,  is  to  be  considered  as  boMing  then  iu  trusft  for 
the  beirs  or  dei^Mees,  unless  he  pt oves  that  he  held  adversely  with 
notice  to  the  heirs  or  devisees ;  ia  which  case,  the  proof  lies  oti 
him  to  establish  the  claim  at  law,  on  an  issue  directed  Ramsay 
Sf  Ux.  vs.  Deas^  Ex^or.  ^e.  2  Eg.  Rep.  {Dess.)  233. 

The  Statute  of  Lknitatiens  is  not  afiowed  to  rdn  in  fiivour  of  a 
man  wtM>  was  employed  to  act  as.  agent,  but  purdiased  for  himsdlf : 
He  is  consideretl  as  a  trustee  ;  and  his  employer  shall  be  entitled 
to  the  benefit  of  the  purchasei  HiUehinssm  va.  Buiekimont  4 
Bf.  Sep.  {Dess.)  77. 

#  

la  the  case  of  Lessee  of  Bdi  vs.  Levers,  (S  Yeaies'  Rep.  f6.) 
S&ivfBN,  Ck.  J.  ti»  his  charge  to  ike  Jury  said ;  **  As  to  the  survey 
<<  said  to  have  been  made  li^  Johfi  Seehf  for  his  own  use  m  1772, 
''thrne  is  abundant  ground  to  believe  that  it  was  not  then  mede» 
"  and  that  it  was  improperly  Ibisted  into  the  office.  He  knew  that 
'*  he  had  made  the  surrey  for  Levers,  and  at  his  expense ;  and  as 
''he  could  gain  no  title  by  bis  villainy  and  breach  of  trust,  so  nei- 
**  tber  could  he  eommunicate  any  to  T^mm'Sy  by  his  conveyance  of 
''the  }9thJEfdy,  1776." 

In  the  case  of  Starr  vs.  Starr  ^  Al\  (S  Ohio  Rep.  [jEToiimi.] 
321,  308.)  Tbs  Covut  said ;  ^  That  this  trust  was  not  formally 
'^dedared  or  expressed  between  the  pMties,  is  no  reason  why  H 
''  caanot  exjsl*  The  law  is  not  to  be  evaded  by  coutrh'aneies  of 
''  tUs  nature.  A  tnsit  tacitly  created  is  mol^e  diAcult  to  reach 
"  than  one  that  is  expressed ;  but  where  it  is  aaeertafned,  tftie  same 
"  coaseqnence  is  attaehad  to  it." 

The  general  rule  is,  that  after  a  sale  of  land,  and  before  a  con- 
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veyaoce  of  the  legal  title,  tke  Veodor  is  the  trustee  of  ifae  Ven- 
dee, and  the  Act  of  Limitations  will  have  no  operatioii.  But 
where  the  Vendor  disavows  the  trust;  ami  after  having  delivered 
possession  to  the  Vendee,  makes  a  lease'to  a  third  person  in  oppo- 
sition to  the  title  of  the  Vendee,  and  the  lessee  enters  and  holds 
possession,  the  jory  may  presome  a  disseisin,'  and  if  the  Vendee 
suffers  twenty-one  years  to  elapse  without  prosecuting  his  claim,  it 
will  be  haired  hy  the  Act  of  Limitations.  Pipker^AL  vs.  Lodg€f 
^Serg,  ^  R  Rep,  310. 

But,  to  prevent  length  of  time  from  herring  a  claim,  on  the 
ground  thai  the  possession  of  the  defendant  was  Jiducittryr  0Uch 
possession  must  hn^e  beon  Jiduciary  as  to  the  plaintiff  or  those 
under  whom  he  claime:  it's  being  bduciary  as  to  any  other  per** 
son,  is  not  sufficient.  SpoUwood  vs.  Dandridge  4r  A/.  4  Hen,  S^ 
Munf.  139. 

Statutes  of  Limitations  do  not  extend  to  cases  of  fraud ;  nor 
can  any  act  or  deed  which  is  fraudulent  be  the  foundation  of  an 
adverse  possesdoa ;  because,  being  absolutely  votd,  and  not  mere- 
ly voidable^  it  cannot  aibrd  eoio^  of  tiHo  ;  and  without  cohvt  of 
title,  there  is  nothing  whereby  an  adverse  possession  can  be  sus- 
tained. 

The  common  Law  of  England  abhors  every  species  of  covin 
and  collusion*''    Rsheris*  on  Fraud.  Conv.  520,  Ch,  5.  Sect  1. 

'<  So  general,  indeed,  is  the  condemnation  of  all' fraudulent  acts 
*^  by  the  Law  of  England,  that  a  fraudulent  estate  is  said  in  the 
«'  masculine  language  of  the  books,  to  be  no  estate  in  the  jodg- 
"  moot  of  the  Law.  It  forfeits  the  protection  of  every  Statute 
*<  which  gives  confirmation  to  doubtful  titles,  and  while  a  dissei- 
*'  sor  has  the  benefit  of  the  Statutes  of  Fines  and  litmitations  in 
<'  support  of  his  wrongful  title,  a  title  acquired  1^  co«vin  is  iftdefi- 
'*  nitely  open  to  be  disputed,  and  even  acts,  as  well^Wtna/as  oth- 
**  era,  which  of  themselves  are  just  am)  lawful,  if  infected  with 
''  fraud,  are  in  judgment  of  Law  vitious  and  unavailing ;  for  the 
**  maxim  is  ^uod  alias  bonwn  etjustvm  estj  siperfraudempetatur, 
''  nudum  st  tf\;ustum  efficitur.  All  the  partialities  of  "the  Law  ex- 
^'  pire  under  its  antipathy  to  Fraud."     Ibid. 

^'  According  to  the  greatest  authorities,  a  covinous  conveyance 
*<  of  leiand  is  as  no  conveyance  as  against  the  interest  intended  to 
<*  l>e  defrauded,  and  ought,  by  the  rules  of  good  pleading,  so  to 
^'be  treated,  where  %  party  is  seeking  to  avail  himself  of  the  pro'> 
'^taction  of  the  Statutes  of  Fraudulent  conveyances,  forthemax- 
**  im  is  *^pro  possessore  habetur  qui  dolo  desiitpossidere:^'  IM^ 
596. 
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LeDgth  of  time  ouiy  Wr  aa  Equity ;  twenty  years  possessioiv 
bars  an  Eqtti^  of  redemptioo ;  but  no  time  can  coirer  a  fraad.  <*  It 
"  is  ttiie  that  ia  cases  of  fraud  do  time  can  cover  tbe  fraiHL" 
Pidermg  7a.  Lard  Sumfard,  %  Ves.  Juh.  8B0. 

A  title  in  whatever  manner  perfected,  if  obtained  by  Fraud  is 
void  Galutian  vs.  Erurin,  1  Hopkins*  Ck.  Rqf.  48, 66.  SmiA" 
wick  4r  M  vs.  Jordan^  15  Mass,  Rep.  113.  Jackson  ex  dem. 
Gilbert  vs.  Burgott,  10  Johns.  Rep.  457,  461.  Brooks  ys.  Mar^ 
httry,  1 1  Wheat  Rep.  90.  Livingston  vs.  Huhbs  Sf  A/.,  2  Johns. 
Ch.  Rep.  512.  Bayd  vs.  Dmlap,  1  JoAii«.  CA.  Rep,  482.  IFsii- 
^«/?  vs.  Van  Rensselaer^  Ibid  350.  Bright^  E2?or.  vs.  ^yium,  1 
B«rr,  395.  Gubbins  vs.  Crecil,  2  Sch.  ^  Lefr.  223.  Carsw  vs. 
Johnston^  Ibid  307.  Kennedy  vs.  Da/y,  i5.  356»  375, 379, 380. 
Gifard  vs.  ^TorT,  ,1  lb.  386, 409. 

^'  In  Fermar^s  Case^  (3  C^.  77.)  it  was  reserved  that  a  fine  levied 
"  by  Fraud  was  not  binding,  *'  and  that  such  fraudulent  estate  was 
''as  no  estate  in  judgment  of  Law,"  audit  was  declared  that  all 
^  act  and  deeds,  judicial  as  well  as  extra  judicial,  if  mixed  with 
*'  fraud  were  void."  Jackson  ex  dem.  Gilbert^  vs.  Burgott^  10 
Johns.  Rep-  463.  (Per  KfiNT,  Ch.  I  delivering,the  Opiniouof 
the  Court?) 

Fraud  will  vitiate  any  contract.  WiUson  vs.  Foree^  6  Johns. 
Rep.  110.  Whplan  vs.  WhelanS  Cow.  Rep,  537.  Seymour  we. 
Delancevj  3  Cow.  Rep.  445.  Murray  vs.  Palmer^  2  Sch.  8f  Lef. 
474.  missSf  Al  vs.  Thompson,  ^  Mass.  Rep.  AZZ.  Carroll 8f 
Al  vs.  the  Boston  Marine  Insurance  Company^  8  Ibid  515. 


"  The  other  question  is,  whether  the  defendant  can  protect 
"  self  by  the  possession  of  fifteen  years  under  the  Statute  con« 
<*  cerping  the  possession  of  Lands.  It  is  unnecessary  to  consider 
**  the  question  whether  fraud  wiA  take  the  case  out  of  the  Statute ; 
"for  I  apprehend,  on  a  sound  construction,  it  will  be  found  neither 
<<to  be  embraced  by  the  words,  nor  comprehended  within  the 
*^  meaning  of  the  Statute ;  and  it.  would  be  a  new  idea  to  construe 
'*  a  Statute  liberally  for  the  protection  of  Fraud."  Beach  vs. 
Catlin^  4  Day^s  Rep.  294.     {Per  Swift,  J.) 

'*  It  is  gefterally  true  that  a  man  shall  not  be  received  to  aver 
'^  against  hi9-own  deed.  But  the  case  of  fraud  is  always  except* 
''ed  which  vitiates  every  transaction:  and  a  deed  obtained  by 
*^  fraud  is  to  be  considered  as  a  void  contract  a$  to  the  fraudulent 
''  party."    Bliss  ^  Al.  vs.  Thompson,  4  Mass.  Rep.  492. 

And  in  the  case  of  Kirk  ^  Al.  vs.  Smith  ex  dem.  Penn,  In  Er^ 
ror,  (9  Wheat  Rep.  241, 288)  Marshall,  Ch.  J.  delivered  the 
Opinion  of  the  CouYt  /  in  speaking  of  '*  those  rules  which  apply 
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*'i0  AeU  ofJAmtaUom  gmfrdUy^'^  he  uAi;  «'Ooe  of  tbese, 
<«  which  has  besA  recsgniaed  io  the  Coortt  ef  EnglMid,  end  is  aM 
'^edKTs  where  the  rales  established  in  those  oourCs  have  been 
**  adopted,  is,  that  possession  to  give  tiHe  mest  be  advenary.^ 
And  he  added  ;  ^  To  allow  a  different  constrnction,  wonld  be  to 
"  make  the  Stat«te  of  Liraitkioiis  a-Statnte  for  the  eneonragsemeDt 
'*  of  fiand^-a  Statute  to  enable  one  man  to  steal  the  title  of  anoth- 
*'er  by  professing  to  hold  under  it.  No  laws  adosit  of  sach  eott*> 
^^etractioB." 

And  it  matters  not,  whether  a  fraud  be  committed  agamst  a 
parhf  te  the  frandalent  transaction,  or  against  third  persons,  not 
parties  thereto. 

An  a^eement  may  be  infected  with  fraud  1^  being  a  deceit  on 
other  persons  not  parties  to  that  agreement.  '^  Particnlar  persons 
''in  contracts  shal!  not  obly  transact  bona  Jide  between  them- 
"  selves,  bnt  shall  not  transact  mala  Jide  in  respect  of  other  per- 
'^  sons,  who  stand  in  sdch  a  reUtion  to  either  as  to  be  affected  by 
'*  the  contract  or  the  oonseqnences  of  it."  Eari  of  CkeMterfidd 
S[Al  Ts.  Sir  Abraham  Jansefif  3  Fes:  ^sn.  Rep.  156.  4"  V^^ 
Whelan  ts.  Wheian^  3  Cow.  Rep.  637. 

'* '  Whether  a  transaction  be  fair  or  frandulent,'  is  often  a  qnes- 
<*  tkxi  of  Law :  it  is  the  Judgment  of  Law,  upon  fkcts  and  in- 
*^  tents. '  The  Indemnity^  which  is  the  consideration  of  the 
<*  deed  in  qneistion,  I  allow  to  be  a  good,  raliiable,  and  trne 
«*  consideration :  and  I  allow  this  deed  to  be  a  valid  transaction,  as 
^*  between  the  parties.  Bat  valid  transactions,  as  between  the 
'^partieSj  may  be  fraudulent  by  reasop  of  covm,  cc^lasion,  or  coo- 
'*  federacy  to  injure  a  third  persoil :  for  instan%— A.  buys  an  es- 
^'  tate  from  B.  and  forgets  to  register  his  purchase  deeds :  if  C. 
'^  with  express  or  implied  ootice  of  this,  buys  the  estate  tot  a  full 
^  price,  and  gets  his  deeds  remtered :  this  is  fraudulent,  because 
**  he  assbts  6.  to  injdre  A.  Or,' if  a  man.  knowing  that  a  creditor 
''has  obtained  a  judgment  against  bis  detytor,  bujs  the  debtor's 
'^gobds,  for  a  full  price,  to  enable  him  to  defeat  the  creditor's  exe- 
''  cution ;  it  is  fraudujetit.  Again,  if  a  man  knowing  that  *  an 
''  *  executor  is  wasting  and  turning  the  -  testator's  estate  into  mo- 
^'  *  ney,  the  more  easily  to  run  away  with  it,'  buys  from  the  exec- 
*'utor,  with  that  view,  though  for  a  full  price;  it  is  fravdulent." 
Sir  Edward  Woredey  ^  Aly  assignees  ^c.  vs.  Be  Motlat  %•  fifZa- 
der^  t  Burr.  Rep.  474.  (Per  Lord  M aitsficld,  dtlioering  the 
Cpinion  of  the  Court). 

Nor  is  the  investigation  of  fraud,  exclusively  confided  to  Courts 
of  Eqtntff  i  Courts  of  Law  bave,  also,  jurisdiction  hi  socfa  cases. 
The  difference  is,  that  at  Lottx  fraud  must  be  proved;  in  Bquitff 
it  may  be  presumed. 
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*'Conrts  of  £qQit^,  and*Co\irfs  of  Law^  have  a  concurrent  }\i' 
"  risdictioD,  to  sdpj^r^s^  and  relieve  agaiodt  Frauds  Btit  the  in* 
**  terpositioti  oi^  the  forro'er,  i^  oft  err  necessary  for  the  hetter  invCS' 
^'  tisating  trath,  and  to  give  mort  complete  redress."  Bright^ 
E^or.  9fc,  vs.  Eynon^  I  Burr.  Rep.  396,  (Per  Lord  Mansfield,) 
SrVtde  3  Blac.  Cgmm,  431,  437,  439;  Boreing  vs.  Singery,  3 
Btdr.  Sf  SPHeh.  Bep.  404. 

**  With  respect  to  fraud,  the  distiDCtion  between  leg^l  andequita-^ 
*'  ble  jurisdiction  is  this :  that  at  law  it  must  be  proved,  not  presum- 
'/  edf;  so  Aat  equitable  jurisdiction  may  be  exercbed,  when  a  cOtirt 
*'. 6(\9LYf  could  not  enter  into  the  question.  {\Z  VeH.  483.)  A varic- 
**tj  of  cases,  have  been  decided,  and  rehef  afforded  in  Equity, 
"  where  from  the  nature  of  the  transaction,  and  the  situation  of  the 
'^  parties,  filiud  and  imposition  might  be  presumed.  (3  P,  fP'm. 
"  139.  Pow.  OH  Con.  31.)*'  GalatianSfAl  vs.  Cunningham^ 
(On  Appeaif)  8  Cow,  Rep.  370.     {Per  Woodworth,  J.) 

**  Courts  of  law  as  wel!  V3  of  equity.have  cognizance  of  fraud 
**  but  Courts  of  law  relieve  against  it  negatively,  by  inquiring  into 
^<  circumsftances,  and  not  permitting  plaintiffs  to  recover  in  actions 
**  brought  on  deeds  or  contracts  frnudulently  obtained,  and  thus 
*'  virtually  annulling  sucb  deeds  or  contracts  as  against  the  fraudu- 
"Fent  parties^'  JUamhorn  vs.  Watson,  6  Harr.  Sf  Jjohns.  Rep, 
252,^55.  {Per  Buchanan,  Ch.  J.  delivering  the  Opinion  of 
tlie  Court.} 

^'  Fraud  will  invalidate  in  a  ^ourt  of  Law,  as  well  as  in  a  Court 
^*  of  Equity,  and  annul  every  contract  ^nd  every  conveyance  in- 
"fected  with  it,"  Jackson  ex  dera,  Gilbert  vs,  Burgott,  10  Johns, 
Rep.  462.  (Per  K^nt,  Ch.  J.  delivering  the  ^nnioh  of  the 
Court,)  Sf  Vide  Bright^  Ex'or,  vs.  Eynon^  1  Burr,  Rep  397. 
Beach  vs,  Catlin^  4  Day^s  Rep,  293.  Merriit  vs.  Meachmn,  5 
Pay's  Rep.  344. 

'^  Fraud  will  invalidate  in  a  Court  of  Law  as  well  as  in  a  Court 
*^  of  Equity,  We  all  remember  the  case  of  Windham  v.  Chet" 
"  ufyha,  P.  177^.  28  G.  2.  in  this  Court :  where  the  Court  di- 
"  reeled  die  Jiify  to  find  **  iw^^i  <f«i;tsa»j7V*  though  there  was  a 
*^  devise  in  fact ;  hyxi'iivvi^  obtained  hy  fraud,  and  therefore 
"  considered  as  no  devise  at  alll''  Bright,  Ex^oK  Sfc,  vs.  Eynon, 
1  Burr,  R^.  397.     (jfer  Foster,  J.) 


A  person  claiming  under  the  grantor  of  a  deed,  but  claiming' 
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*'  8oper,  the  defendant,  was  fraadulentjy  obtaiiiedy  and  was  all 
'*  sufiered  to  go  to  tbe  Jury,  as  the  proper  tribunal  to  determine 
"  the  question  of  fact."  Hutn^s  jLessee  vs.  Soper^  6  Harr.  ^ 
Johns.  jR«p.  276,  281. 

Statutes  of  Limitations,  only  take  place  from  the  time  the  right 
of  action  accrues  ;  and  if  there  be  fraud,  from  the  time  of  its  dis^ 
covery.  Jones  vs.  Conoway  if  Ah  Ex^ors*  Sfc.  4  Yeate^  Rep. 
109. 

In  the  case  of  Kiddle  vs.  Murphy  jc  Alj  (7  Sere,  ^  R.  Rep. 
235.)  Gibson,  J.  delivering  the  Upinion  of  the  Courts  said; 
"The  Court,  very  properly  charged,  that  if  the  safe  was  frand- 
<<  ulent,  the  act  began  to  run  against  the  devisees  of  Cornelius 
^'  Murphy t  or  those  who  represented  them,  only  from  tbe  time  the 
•*  fraud  became  known  to  the  person  then  having  fhefith" 

But  a  Bona  fide  purchaser  for  a  valuable  consideration  from  a 
fraudulent  grantee,  if  unaffected  with  notice  either  actual  or  con- 
structive, will,  at  Law,  be  protected.  Dexter  vs.  Harris,  2  JIfa- 
son^s  Rep,  636.  In  this  case  Story,  J.  delivering  the  Opinion  of 
the  Courts  said ;  *'  There  is  no  such  principle  of  Law,  as  that  what 
«*  is  matter  of  record  shall  be  constrtictive  notice  to  a  purchaser. 
"The  doctrine  upon  this  subject  as  to  purchasers  is  this,  that  they 
"  are  affected  with  constructive  notice  of  all,  that  ia  apparent  up- 
"  on  the  face  of  the  title  deeds,  under  which  they  claim,  and  of 
'<5uch  other  facts  as  those  already  known  necessarily  put  them 
<<  upon  inquiry  for,  and  as  such  inqqiry,  pursaed  wit|i  ordinary  dil- 
«<igence  and  prudence,  would  bring  to  their  knowledge.  But  of 
**  other  facts  extrinsic  of  the  title,  and  collateral  to  it,  no  construe* 
*<.tive  notice  can  be  presumed ;  but  it  roust  be  proved." 

It  seemst  that  the  Statute  of  Limitations,  in  regard  to  real  ac- 
tions, does  not  apply  to  actions  of  dower  Hitchcock  Sf  Uz.  vs. 
Harrington^  6  Johns.  Rep.  290.  Jones  vs.  Powell^  Al^  6  Johns. 
Ch.  Rep.  194. 

Where  husband  conveys  without  the  wife  joining  in  the  con- 
veyance, tbe  Statute  of  Limitations  does  not  begin  to  run  against 
her  right  of  dower,  until  the  death  of  the  husband.  Cutter  8[AI. 
vs.  Motzer,  13  Serg.  ^  R.  Rep.  356. 

The  Statute  of  Limitations  runs  against  dower,  Mitchell  vs. 
Poyas^  1  Nott  ^  W Cord's  Rep.  86.  Ramsay  vs.  Dozier,  1 
Const.  Rep.  8o.  Ca.  112. 

In  a'  case  of  conflicting  claims  for  a  patent  for  vacant  lands  un- 
der the  land  laws  of  North  Carolina,  (Mac  iVet?  vs.  Lewis,  3  N. 
Car.  Law  Rep.  80,  82.)  Seawell,  J.  delivering  the  Opinion  of 


APPENDIX.  379 

ihe  Court,  said  "  Node  of  oar  Acts  of  Limitation  can  have  any 
^  inflaence,  wbetber  with  or  without  colour  of  title,  for  they  are 
**  bottomed  upon  the  presumptioo  that  a  grant  ooce  existed,  but 
**  has  been  lost ;  but  io  the  da^e  of  a  caveat,  both  parties  admit 
Vlhe  Land  to  be  vacant,  but  are  disputing  as  to  whom  a  title  shall 
•*  be  mixde.*^ 

And  where  the  party  having  title,  has  lost  the  right  of  posses- 
sion by  lapBO  of  time,  yet  if  he  can  aflerwards  peaceably  obtain 
the  ]H>ssession.  such  possession  will  bo  protected  by  his  title. 

Io  the  case  of  Dob  ex  dem.  Burrough  ^  Barbara  his  wife  vs. 
George  Reader  (8  'East*s  Rep,  353.)  which  was  an  ejectment 
brought  to  recover  the  possession  of  certain  copyhold  premises;  a 
copy  of  the  court  roll  was  produced,  dated  the  24th  of  October, 
1736,  whereby  George  Reade,  the  grandfather  of  the  defendant  and 
of  Barbara,  the  lessor,  took  the  premises  in  question,  to  hold  to 
liini  and  his  sons  O.  G.  Reade  and  ^.  Reade  successively,  during 
their  lives,  and  the  life  of  the  longest  liver.  On  the  13th  ofufanu- 
nry,  1777,  {G.  G  Reade,  the  eldest  80n,b6ing dead, (W.  Reade^  be 
then  having  issue  the  defendant  George  Reade,  and  the  lessor  Bar- 
bara,  purchased  by  copy  of  that  date  the  reversion  of  the  said 
premises,  on  the  determination  of  the  estate  of  6.  Reade,  the 
grandfather,  and  of  his  bwn  estate  for  life  therein  ;  to  hold  to  the 
defendant  George,  his  son»tben  an  infant, during  his  natural  life ;  and 
the  defendant  was  thereupon  admitted  to  the  same.  On  the  19th 
of  January,  1780,  JV,  Reade  surrendered  hi^own  life  estate  and 
tbe  reversionary  estate  of  the  defendlint  George,  his  son,  then  a 
minor,  and  took  another  grant  of  the  lord  by  copy  of  that  date,  to 
hold  to  himself,  the  less-or  Barbara,  and  tbe  defendant  George  suc- 
cessively ;  and  was  admitted  thereon.  W.  Reade  continued  in  pos- 
session until  his  death  on  the  28th  ofJV/arcA,  1806,  whereupon  the 
defendant  entered.  The  jury  found  for  the  ptaintifif;  and  upon 
shewing  cause  by  tbe  plaintiff  against  a  new  trial,  he  insisted 
that,  ''If  tbe  defendant's  right  of  entry  were  ousted,  as  it  was,  so 
that  he  could  nof  htf ve  maintained  ejectment,  it  cannot  vary  the 
question  that  he*got  into  possession  after  tbe  20  years  adverse 
possession  had  run  against  hhn,  which  had  transferred  the  posses- 
sory right  to  the  lessor.''  But  Lawrence  J.  said,  **This  reason- 
'*  ing  might  have  applied,  and  (he  difficulty  would  have  existed, 
^^\{  George  Reade  had  been  now  a  plaintiff  instead  of  a  defendant 
^  in  ejectment ;  and  were  contending  against  any  person  who  had  an 
'*  adverse  possession  against  him  :  but  possession  has  Barbara  B«- 
*^  rough  [Burrottghl  against  him  t  She  is  in  effect  a  stranger  to  tbe 
*'  estate,  having  no  present  title,  and  can  have  no  right  to  recover 
^*  in  ejectmen^ngainst  one  who  is  adtnitted  to  have  tbe  legal  title,and 
"  18  also  in  possession.  The  question  might  have  arisen  in  the  lifo^ 
"  time  of  fffTi.  JZea^e,(he  father ,after  20  years  adverse  possession  by 
''  him :  bat  upon  his  death.there  being  no  person  in  possession,there 
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"  was  uothing  to  hmder  the  defeodap^t  frpp  s^rti^f  bis  rigi^  bj 
"  eDteringpeaceabty  into  a  vacant  po$sessi9^ ;  and  P9,o,)^  be  jb[^  bc|th 
**  the  legal  title  and  .tie  possession/*  ^nd  *'  THp  Cou^t  ^IJ  a^^eed, 
*'  that  the  (^efendant,  being  lawfuj)y  in  posscs^JQQ,  vni^blt  dejf/snd  bua- 
'*  self  upon  his  title,  though  20  years  b»d  run  agains^  jiim  be^r^  pe 
*'  took  possession ;  such  20  years  possession  not  being  the  gtosses- 
'*  siop  of  the  lessor  of  the  plaintiff." 

But  it  is  otherwise  in  the  case  of  the  grant)9.e  of  ^  pi^rspp  dU- 
seised;  *^ti  is  one  of  the  first  pfinciples  di  tiie  law  applicable  to 
^*  real  estate,tbat  He  who  is  disseised  cannot  during  the  continaaDce 
"  of  such  disseisin  convey  to  a  tb|r.d  person.  If  be  j^tcmpt^  tp  pjon- 
^^yey,  notbipg  pa98es  by  the  deed.  If  the  supposed  grantee  eptofi 
^'  he  is  a  trespasser,  and  having  gained  possession  by  bi^  ofirp  (or- 
'*  tlous  act  be  cannot  avail  himself  of  his  deed  to  render  hjs  cpntina- 
"  ance  in  possession  lawful."  (Per  Preble,  J.  deliverif\g  cA^^Opi- 
ntm  of  ihe  Court,)  Hatkorne  vb,  Haines^  \  GreenL  Itep.  24 7^  fi: 
t^ide  <pu$hman  vs.  Blanchard  f  4/.»  2  Greenl.  Btp.  '26|1 

**  If  the  owner  of  a  parcel  of  land  through  ipadvertepcy  pr  ig- 
**  porance  of  *^b®  dividing  line,  includes  a  part  of  an  adjoiu^g  ^acf 
*'  within  his  inclosure,  this  does  not.  operate  ^  disseisip,  ^b  as  ^q 
<<  prevent  the  true  owner  from  conveying  and  passing  tbe  samq 
^'bj  deed.^'  Erofwn  vs.  Gay,  S  Grernl.  Sep-  126,  130.  (Per  Wes- 
ton, J.  delivering  the  Opinion  of  the  Court,) 

w 

Where  a  legal  titie  to  bold  land  is  disclo^d  (o  the  court,  tl^ei 
party  shall  nof  be  permitted  to  say  be  holds  by  wrc|i^.  JYiii^^aai 
ys,  Arnold^  $  Greenl  Rep.  120.  * 


Having  seen  in  what  cases  an  adverse  jiossesston  cap^^jt  be  ad- 
"  ''    '*  '   '  i1l  be,  Wt^at  is  necessary  to  f9)^til«l(f 

iiouf  in  cases  where  ii  cap  ^,  set  up  ^ 

^  ^^.^. —  . ^ — ,  —  inquiry  cannot  be  ratipnaBj,  i^  8i|tiis< 

^ctorily  answered  without  a  knowledge  of  ii^e^p^ect  a^  int^ut  of 
tlie  Statute  of  Limitatioas,-the  opioions  of  the,  Superior  Cpojrta 
of  Law  and  Equity  as  to  the  yeaning  of  those  Sla^pt^  me  pe^ 
culiarly  worthy  of  attention. 

'*  The  object  of  the  law  r^^  Statute  of  Limitation^  is  to  i^« 
<'  cure,  tbo  ipdividuiil  from  tlbe  macbina|ious  of  disj^oDpsty  wbeo 
"  attempied  under  the  advantages  atteadant  upon  lapse  of  tipie', 
"  loss  of  papers,  and  death  of  witnesses.  But,  whe^  caqos^pi;^ 
'*  sent  themselves  in  which  no  laches  cao  be  imppted  to  tfa«.p)aiD<> 
^'  tiffs,  nut  great  injustice  would  be  done  by  applying;tp,sncb  ca»B8 
•*  the  effect  of  the  Statute,  the  conclusion  of  Reason  and  of  the 
<<  taw  is  that  su.ch  cases  were  not  in  the  ipili^d  of  tbo  liegisl^tpiro 
*'  wnen  cnacfing  that  law.    Sucb  are  tl^e  casps  of  a  i^apt  of  par- 
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'Uieg,  plaintiff  or  ^JefendaDt,  wj^ereby  a  temporary  suspen^ioD  of 
'^  Jegal  T^piedy  takes  {4^ie.  Biit  in  no  case  of  a  vqlgntary  aban- 
"  dppaient  of  an  action ,  has  an  except  ion  to  tbe  Statute  of  Limi' 
^'  tatiofM  been  soppbrted.'*  Rickarda  ^  others  vs.  The  Mary- 
land  Insurance  Company,  8  Cranch^s  Rep»  92,  93.  {Per  John- 
soH,  J.  delivered  the  Opinion  of  the  Court) 

So  in  the  case  of  Robinson  V8«  CampbeU^  (3  Wheat  Rep,  224.) 
Todd,  f.  delivering  the  Opinion  of  ike  Courts  said  ;  **  The  last 
^qiiestioQ  is,  whetl^r  tbe  Statute  df  Limitation  of  Tennessee  tvas 
^'  a  good  bar  to  the  action.  It  is  admitted,  that  it  wodd  be  a  good 
*'  bat  only  opon  the  sapposition  that  the  lands  in  controversy  were 
**  always  wiHiin  the  limits  of  Tennessee;  hot  there  is  no  saeb 
''  proof  in  the  cause.  The  compact  of  the  states  \yirginia  and 
^'  Tennessee']  does  not  affirm  it,  and  the  present  boundary  was  an 
*'  amicable  adjustment  by  that  compact.  It  cannot,  therefore,  be 
<*  affirmed  by  any  Court  of  Law,  that  the  land  was  within  the 
*^  leach  oS  the  Statute  of  LimttatioDS  of  Teoaessee  uBlfl  afker  the 
<*  compact  of  1808.  The  Statute  couM  iK>t  begin  to  run  uoIjI  it 
^  was  ascertaiDed  that  the  land  was  wifbinihe  jurisdietional  Imuts 
<*  of  the  eUte  of  TennesMfD. ' ' 

The  Statute  of  Limitations  is  suspended  during.  Wat,  as  to  aKeo 
enemies.     Ogden  vs.  Blackledge^  2  Cranch^s  Rip.  tit, 

A  wftf  suspends  the  opetatioti  of  the  Statute  of  Limitations 
between  the  citieene  of  the  two  eovatriea^  for  the  time  during 
which  it  continues.  Wall,  Ads.  Robson,  2  Ifott  ^  M^C.  Rep, 
49«; 

0 

**  The  Statute  of  Limitations  is  intended,  not  for  the  punishment 
**  of  those  who  neglect  to  assert  their  rights  by  suit,  but  for  the 
'' pi^ttectioA  of  thosct  who  havn  remained  in  possession  under 
'«  colour  of  a  title  believed  to  be  good."  Mclver  tr  Al*  vs.  Ragan 
4-  M  %  Wheat  Rep.  «9.  (Per  BlAftsiiAtL,  Ch.  J.  dklivtring  the 
Opinion  Qf  the  Court. 

« 

Apd  to  the  oaae  of  Den  ex  dcm.  Jones  vs.  RidUy,  (2  M  Car. 
Lvsh  R^P'  400.)  TATI.OR,  Ch.  J.  delivering  the  Opinion  of  the 
Cj^^rl,  said ;  "  But  %  possession  for  this  period  can  only  meet  the 
''  s^it  a#id.  design  of  tbe  law,  Uhe  Stalti^e  of  LimitettioM,}  when  it 
**  ia  unhfolgso  and  unvilenropted ;  fik  as  it  is  founded  on  tho  sup- 
'^  potion  that  th^  possessor  really  believes  he  baa  title,  this  iden 
*'  |a  weak^iaAed  rathe«  than  ooniraed,  by  hia  occaaiooaliy  withdrcwt 
"  M)C>  {fovg^  thiO  po8se$aioD,  and  leaving  the  )and  wkhont  cuHlvatJon, 
'« without  occiipajaey,  a^d  viihont  a  lennnt." 

^  It  must  be,  aa  1  understand  tiie  iaw,  such  a  title  as  the  law 
"  n'M  prima  faei^  donsider  a  good  title. '^    Jackson  ex  dem.  Ten 
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Eyck  ^  Al  vs.  Froit,  6  Cowen's  Rtn.  351.  '{Per  Savage,  Ch.  J. 
delivering  the  Opinton  of  the  Court)  ^  Vide  Francoise  vs.  De  La 
Ronde,  8  Martin's  Rep,  619.  Bonne  ^  AL  vs.  Poi»ers,  3  Martin's 
Rtp.  (JV.  S.)  458. 

*'  The  truth  is,  that  the  Statute  ^of  Lindtatiom,']  was  never  in- 
*^  tended  as  a  meaQs  of  acquiring  title,  or  as  an  encottragement  to 
*'  people  to  enter  on  each  other's  land  with  a  view  to  hold  it ;  hot 
*<  to  conkpel  them  to  decide  their  controversies  while  transactions 
*^  are  recent  and  the  evidence  of  them  is  attainable ;  and  there  its 
*'  operation  in  protecting  a  possession  under  a  bad  title,  or  no  title 
<*  at  all,  is  but  a  con$equefM:e  of  the  object  of  its  enactment,  and  not 
<<  the  object  itself"  Miller  ^  AL  vs.  Sham^  7  Serg,  ^  R  Rep, 
138.     (Per  Gibson,  J.) 

^  **  Statutes  of  Limitations  relate  to  the  remedies  which  are 
'<  furptshed  in  the  Courts^  They  rather  establish,  that  certain 
'^  circumstances  shall  amount  to  evidence  that  a  contract  has  been 
"performed,  than  dispense  with  its  performtince."  Sturges  vs. 
Crowninshiddy  4  Wheat.  i2ep.  207.  {Per  Marshall,  Ch.  J.  de- 
livering the  Opinion  of  the  Qmrt,) 

'^  Every  Statute  of  Limitations,  being  in  rest'ramt  of  right,  must 
<*  be  construed  strictly."  Peaee  r%  Homard^  14  JoknM,  Rep.  480. 
{Per  Van.  Nbss,  J.  delivering  the  Opinim  of  the  Court.) 

To  constitute  a  valid  and  effectual  adverse  possession^  it  is  ne- 
cessary, 

» 

1st.  That  it  be  commenced  under  colov  and  clakn  of  title; 

•'.To  constitute  an  adverse  possession,  there  must  be  a  posses- 
"  sion  under  colour  and  claim  of  title." — '*  It  has  never  been  consid- 
*'ered  as  necessary  to  constitute  an  adverse  possession,  that  there 
."  should  be  a  rightful  title."  Smith  ex  dem.  Teller  ^  AL  vs.  Bi»r- 
tit  S^  Al  9  Johne.  Bep.  179,  180.  Same  Point,  Jackson  ex 
dem.  Boosevelt  ,vs.  Wheat.  18  Johns.  Rep.  40.  Jackson  ex  dem. 
Fanderlyn  ^  BetU  vs.  JSTewton  ^  AL  18  Johns.  Rep.  355.  Judc- 
son  ex  dem  GansevooH  ^  AL  vs.  Parker,  3  Johns.  Cos,  124. 
Jackson  ex  dem.  Young  if  Al.  vs.  Ellis  ^  AL  13  Johne.  Rep. 
118.  Jackson  ex  dem.  Swartwout  ^  Uz.  vs.  Johnson,  6  Cow. 
Rep.  9t.  Jackson  ex  dem.  Ten  Eyck  Sf  AL  vs.  Frost,  6  Cam. 
Rep.  350.  Jackson  ex  detn.  Young  if  AL  vs.  Oimp,  1  Com. 
Rep.  609.  Jackson  ex  dem.  Gilliland  if  AL  vs.  Woodruff  if  AL 
1  Cow,  Rep,  285.  if  Vide  Seymour  vs.  DeLancey  ^^Al.  1  Hopk. 
Rep.   448.     Jackson    ex   dem.    Gansetoori  if   Al.  vs.    LttWi,  3 


APTBNPIX.  38S 

Jthm.  Cos.  115.  117.    Jn4ik$09k  $x  denk  HushrouekvB,  VermUyta, 
o  Cow*  Sjtp,  680. 

Seven  years  possession  without  a  colour  of  title,  is  not  sufficient 
to  bar  the  Plaintiff  in  Ejectment.  Stanhy  vs.  Turner,  Cam.  f* 
Nana.  R^.  645.  Sastu  Catt^  %  Hayw,  Rep,  336.  f-  Vide 
Anonymous  Cage,  2  Hayw.  Rep,  134.  Den  ex  dem,  Jones 
vs.  Ridley,  2  JV*.  Car.  Laiv.  12^.  399.  Den  ex  dem.  Stanley  vs. 
Turner,  1  Murph,  Rm.  14.  Den  6x  lioM.  Midford  4*  Uz. 
va  Hardison^  3  ilftfipl.  Aep.  166. 

^'  Adverse  possession,  is  a  possession  under  colour  and  claim  of 
•'title.  9  Johns.  Rep.  179,  180."  Rogers  vs.  HiUhouHy  3  Oim* 
necL  Rep,  403. 

^'  The  Act  of  Limitations  ripens  no  possession  into  title,  which 
is  ooecGompanied  with  a  colour  of  title.*'    Borreis  vs.  Turner,  t 

Hayvb.Rep.  1 14.    vs.  Ashe^Jhid.  104.     Armour  vs.  WkUe^Rid, 

69.  Grant  vs.  Winhome,  Rnd,  57.  Anonymous ,  Ilnd,_  134.  4r 
Fide  Potion* s  Lessee  vs.  Eoilon,  1  Wheat.  Rep.  480.  7a«l:«r'«  Les- 
see vs.  F9%i^<tfi^toii.  1  Hot.  f-  Aflfen.  Ap.  151.  Match  vs.  ffoTcA, 
2  Hayw,  Rsp*  34. 

In  the  case  oi  hnis  vs.  .^7^  4^  ii/..(10  Martinis  Rep.  292,) 
The  Defendants  set  up  a  title  by  prescription,  and  h>  make  out  the 
requisite  leng^th  of  time  attempted  to  connect  their  possession  with 
that  of  their  predecessor,  hot  The  Court  said  ;  '*  Three  things 
'•  must  boncur,  in  order'  that  they  may  unite  the  posseission  of 
'^  thei^  predecessor  to  their  owa : — 1.  He  must  have  possessed  in 
.  ''good  faith  and  under  colour  of  title.  2.  li  must  be  continued, 
'  ^  and  without  interruption.  3.  It  mast  be  that  which  the  posses- 
(*8or  had  at  the  momen#^  the  tradition.  The  Defendants  have 
*'  failed  to  bring  themselves  within  either  of  those  rules." 

An  individual  put  in  possession  by  the,  Spanish  Government,  by 
metes  and  bounds,  of  a  part  of  the  King*8  land,  as  her  own,  ac* 
quired  such  title,  which  strengthened  by  long  possession  must  pre* 
Tail.    Swekez  ^  Wife  vs.  Oanxcdes,  1 1  Martin's  Rep,  207. 

In  the  case  of  Bloss  vs. ,  decided  October  Term,  1802,  (2 

Hayw.  Rep.  223,)  Johnstoit,  J.  said  ;  ''  Seven  years  possession 
'^  withotit  a  colour  of  title,  will  bar  the  PlaintifiPs  right  to  an  eject- 
'*  ment."  But  fhe  reporter  adds  the  following  note :  '*  Q»a>re,  as 
'*to  the  seven  years  naked  possession  being  a  bar  to  the  Plaintiff; 
'^  ibr  it  is  not  law  as  the  Court  of  Conference  has  since  decided.'' 
Fide  Stanley  \ni.  Turner,  (^decided  June  Term,  1804.)  Cam.  *- 
Jform.  Rep.  545.  Same  Case,  (December,  1804,)  .2  Hityw.  Rep. 
336. 
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Id  the  case  of  SonUroUU  vs.  Hatn%lio%  (4  fFhiAi.  lUp.  S93,^  ' 
where  a  party  bad  been  in  possessioD  more  tbati  seveo  years  under 
ckim  of  title,  Story,  J.  delivering  the  Opinion  of  the  Caurtj  said ; 
'*  A  fk>dsesdioB  for  such  a  length  of  tiOfc,  oiider  title,  was,  by  the 
**  Statute  of  LimitattoM  of  North  CaroTtna,  a  concluMre  bair  against 
<<  any  iuit  ^y  a'by  adverse  claimant,  ulorless  be  was  Within  sottife 
**<riih  6f  the  eicceptions  or  disabilities  provided  for  by  that 
'*  Statute." 

Under  the  Statute  of  ^imitation's  of  T^bbessee  of  1797,  c  43: 
s.  4.  peaceable  an  uninterrupted  possession,  claiming  to  hold  the 
land  adverse  to  the  dain^s  of  all  other  persons,  for  seven  years, 
under  a  grant  or  deed  of  conveyance  fbunded  on  a  gfaat,  gites  a 
complete  title  to  the  person  who  has  the  possession.  PUes  ^T  -AI. 
vs.  Bauldin  ^  Al,  1 1  Wheat  Rep.  325. 

Jt  D6Vise  is"  colour  of  title,  and  seven  years  possession  ander 
ft  ttkrs'  tiie  right  q£^  entry.  Den  ex  dkm.  Evans  vs.  SatterfiM^  1 
Murfh.  Rtp.  413. 

Aftliougk  it  is  will  settkd  in  the  Statd  of  New-Tork,  and  in 
most  of  the  other  Sta,tes  of  the  Union,  that  a  posMssiota,  to  be  ad- 
verse to  the  true  owner,  must  be  under  colour  and  claim  of  tide; 
yet  a'  contrary  opinion  seeibs  to  be  Beld  in  some  few  of  tbe  States ; 
addiy  in  oiie  instance,  at  least,  the  question  was  left  uwleddiri. 

In'th^  case  of  tike  Lessee  of  Potts  vs.  OHbert.  decided  in  Ifcie 
District  Court  of  tb^  United  Stated  for  tbe  District  of  Pdhnsylva- 
nia  in  ther  third  Circuit,  (1  HeSPsJ9ttmal6f  JurisprmSemee^MS,) 
Wisi^ii'OToir,  JoiDCfe,  tn  his  chaihge  to  the  Jmy^  said; 

**  Wfa^helr  td  supti^ort  tbe  possession  -of  a:  person  wko  inters 
(*  ftriihont  title  upon  a  pi^e  of  land,  i^  encloses,  iniprbv^?  said 
''  cultivates  if,  and  66dtidUei9  the  sftme  peaceably  for  the  s)»aee  of 
'^twenty-one  years,  it  is  incumbent  upon  him  to  shew  that  such 
**  poisjBssion  was  taken  and  continued  under  a  daiw  or  cokmt  of 
<<  tit)^;  id  a  question*  of  greai  importances  and  in  tny  opinion,  of  no 
<<  MqM  diA6utFy.  The  affirmative  of  this  <»ffestion  steemt  to  be 
<^  maintained  by  the  learned  Judges  of  New-xdrlt,  arid  that  opin- 
''  ion  is  therefore  entitled  to  bur  highest  respect.  My  own  mind  is 
<'  not  decried  upon  this  point,  t(nd  as  it  is  not  material  to  the  de- 
^  c^on  of  this  case,  I  shall  e^cpresd  nor  opinionupon  it.'* 

ifi  Anders&ri  VS.  Gilhtrt^  (I  Sa^sRsp^  ^Ibi  376.)  Bat,  J.  Hdd, 
^\  Thift  wbctfevet  a  party  intended  to  rely  on  possession  for  title, 
<'  it  Was  unfl^cesstffy  either  to  ^rorve  payment  of  a  consid^atibn, 
'^  of  other  colour  of  a' title;  bckitdse  it  tdo^  ocBupmtcfoisne  that 
*^  tbfe  Tav^  regarded,  as  a  sufficient  title  in  anch  cals^s^''  ^  Vide 
Grange  vs.  Durham^  3  Bay's  Rep.  429. 
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In  Gay  vs.  M^jfk,  (2  Bibb's  Jiep.  206.)  wiiicb  was  an  action  of 
<y|eetnient,  Jvdge  Logan,  who  delivered  the  Qpinton  of  ike  Qmri, 
aakl ;  "  It  will  b^  admitted^  that  a  mere  mAed  pas$€mion  for 
*'  twenty  years  will  in  general  bar  this  actiuD.  But  a  right  thoa 
'^  derived  most  be  fonaded  on  an  advene  yeseeeeipn,''* 

Aad  in  the  case  of  Den  ex  dem.  Van  Wtckle  vs.  Alpough^  (S 
Fenn.  Rep,  462.)  PssviNQfoir,  J.  said ;  ^'  Whether  Fairfy  went 
^<  info  possessioB  onder  eui  equitable  title,  or  noder  no  title  at  aH, 
^'  IB  in  my  view  of  the  snl^eot  immaterial,  if  he  held  as  hk  own 
'^  and  denied  the  right  of  Johason.*' 

And  this  seems  ybrmer/y  to  have  been  the  doctrine  in  Con-^ 
necticat;  for  in  the  case  of  Trowbridge  vs.  Royce^  (1  Reofe  R^a, 
50,)  where  it  appeared  upon  the  evidence,  that  *'  the  plaintiff's 
ancestor  more  than  fifteen  years  befoi^e  the  cemmeneemmt  of 
the  SQit,  gave  the  defendant  hcence  to  bnild  a  shop  upon  Chis 
plot  of  ground,  without  any  consideration,  and  to  use  and  iaaprenro 
it  withont  any  Mmitaiion  as  to  time,  or  reserving  any  reeit,  that4he 
4efeiidaDt  accordingly  buUt  a  shop  on  said  groond,  and  had  couk 
tinned  to  ase,  improve,  and  enjoy  it  as  liis  own  without  any  claim 
Off  molestation  from  any  person  for  more  than  fifteen  years,  &c 
Verdict  and  judgment  for  the  defendant."  Sf  Vide  Lane  vs.  Cop^ 
ley,  1  Und.  68.  STnith  vs.  haace^  1  Md,  151.  MUUr  vs.  Dmo, 
1  Rid,  412. 

And  in  the  ease  of  Oper^ield  vs.  ChrieHe  ^  Al.,  (1  Serg.  if  R. 
Mep*  177.)  TitGHMiAN,  Ch.  J.  ddhenng  the  Opimon  of  the  Gonri, 
eaid ;  "  Our  law  permits  all  persons  whether  in  or  out  of  seisin  or 
possession,  to  transfer  their  clainf,  snchr  as  it  is,  good  or  bad,  by 
deed  or  will  And  I  have  no  manner  of  doubt,  that  one  who  en- 
ters as  a  trespasser,  clears  land,  builds  a  house  and  lives  in  it,  ac- 
quires something  which  he  may  transfer  to  another ;  and  if  the 
possession  of  the  two  added  together,  amounts  to  twenty-one 
years,  and  was  adt^eree  to  him  who  had  the  legal  U^,  the  Act  e£ 
Limitations  will  be  a  bar  to  his  recovery." 

Actual  occupation  of  Land  for  21  years,  however  tortions  or 
destitute  of  colour  of  title,  gives  a  right  to  the  extent  <^  the  ib- 
dosnre,  against  all  the  world,  but  the  State.  Mttne^ver  ^  Al 
vs.  FsMon,  10  Serg.  ^  R  Rep.  334. 

Bnt  no  act  or  deed  which  is  void  can  be  tfab  foundation  of  an 
adverse  possession ;  §ar  it  can  give  no  colour  of  ti^. 

A  sheriff's  deed,  which  is  void  for  want  of  jurisdiction  in  Ihe 
Conrt  nadnr  whose  judgment  the  sale  took  i^ce,  is  not  sndi  a 
conveyance  as  that  a. possessiofruader' it  wil^=  be  protected  hythe 
Statute  of  Limitations.      Den   ex  dem.    Walker  vs.  Tmmer,  ^ 

49 
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Wheat  Rep.  541.  AdcI  in  citing  the  case  of  Marris  and  Bobnes 
v.  Bhdsoe^s  Lessee^  decided  by  the  Supreme  Cautt  of  Errers 
and  Appeals  of  the  State  of  Tenneseee^  in  Januaryy^ldSl,  the 
Supreme  Court  of  the  United  Statee^  coincide  with  the  opinioii 
given  by  the  Court  of  Tenneegte^  and  say ;  **  But  the  iofirmity 
'*  of  the  defendant's  title  lay  in  one  of  the  links  of  the  chain, 
''  which  was  that  of  a  deed  from  executors  who  bad  no  power  to 
"  sell  and  convey  by  the  law,  nor  was  it  given  by  the  Will  of  the 
**  Testator.     Even  a  deed  of  confirmation,  whjcfa  was  exeevted 
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In  the  case  of  The  Lessee  of  PoweU^  Al,  its.  Aimiaii,  on  a 
Certificate  of  division  of  Opinion  of  the  judges  of  the  CiremU 
Cdurt  of  the  United'  States,  for  tbe  IMstrict  of  West  Tennesaee, 
The  Supreme  Court  of  the  United  States,  at  their  Januarf 
Session,  1829,  ordered  it  to  be  certified  to  the  said  drcuU  Comrt^ 
'*  That  a  void  deed  is  not  such  a  conveyance,  as  that  a  poaaesBm 
^'  under  it  will  be  protected  under  the  Statute  of  tiiaifltatio&s." 
(This  case  will  be  reported  in  the  2d  Vol.  of  Peiers^  Bep*  SiqK 
Ct  U.  S.) 

In  the  case  of  Galatian  Sf  AL  v&  Cunningham^  (On  Jlppeal^) 
8  Cow.  Rep.  374.)  Woodwortb,  J.  said;  *' The  question  of 
"  confirmation  applies  only  to  the  purchase  by  the  trustee ;  that 
**  being  a  subject  of  confirmation.  If  the  previous  [H'oceedings 
*'  were  fraudulent  and  void,  it  was  incapaUd  of  confimation.  In 
"  Cok,  Lit.  295,  6.,  tbe  tloctrine  is  kid  do^,  that  a  confirmation 
*'  may  make  a  voidable  or  defeasible  estate  good ;  bet  it  caanot 
'<  strengthen  a  void  estate.     (5  Vin.  389,  (Y.)pL  6,  8.  P.) 

In  the  case  o( Bromley  vs.  HoUand  Sf  AL^  (Cooper^s  Cos,  in 
Ch.  24.)  Eldon,  Ld.-Ohancbi.lor,  said ;  ^^I  do  not  see  how  n 
*<  dded  which  is  null  and  void,  is  capable  of  confirmation*" 

A  void  lease  is  incapable  of  confirmation  at  law«  8ineiair  vs. 
Jackson  ex  dem.  Fields  {In'  Error^)  8  Cow.  Rep.  644,  588. 

The  purchaser  of  a  real  estate  of  a  minor  cannot  avail  hioH 
self  of  the  prescription,  hrevi  temporisy  if  all  tbe  legal  formal- 
ities were  not  observed  in  the  sale.  fVancaise  vs.  De  La  Rmde, 
8  Martinis  Rep.  619,  631 ;  The  Court,  speaking  jof  the  delend- 
anfs  deed,  said ;  "  It  purports  to  be  a  sale^  made  by  a  tutrix  of 
**  the  property  of  her  ward,  and  as  such  is  whoHy  informal  and  illegal, 
"  the  requisites  of  the  law  eited  not  having  been  complied  with. 
^'  The  vendee  saw  most  clearly  that  he  was  purchasing  from  one 
"  person  the  property  of  another." 
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T4at  deeds  which  are  absolutely  void  caoDot  be  the  foandatioD  of 
title,  or  that.a  Cestui  que  trust  can  claim  oothing  under  a  deed 
which  is  fraadulently  obtained  by  his  trustee  or  agent  acting  under 
his  authority,  need  not  to  be  controverted.  Brooks  ye,  Marhwryy 
11  Wheat  Rep.  90, 

Possession  under  a  void  execution  was  obtained  by  the  at- 
tornsaent  of  the  defendant's  tenant :  Held,  that  the  attornment 
Was  void  ;  that  the  possession  thereby '  obtained  was  not  adverse 
to  the  defendant,  or  his  assigns ;  and  must  be  held  as  the  tenant 
held  it,  (viz.)  as  the  tenant  of  the  defendant,  or  his  assignee.  Hos' 
ling  vs.  Hemcy  4  LittelTs  Rep.  310. 

''  There  was  another  ground  of  defence  mentioned  and  discuss- 
**  ed  upon  the  argument ;  and  that  was  the  existence  of  an  std verse 
«  possession  of  20  years,  suf&cient  to  toll  the  plaintiff's  entry. 
'*  From  the  time  that  Miller  and  the  other  tenants  surrendered 
"  their  possessions  to  Taylor^  to  the  time  of  bringing  the  suit, 
"  above  20  years  had  elapsed,  and  if  the  Statute  of  Limitations 
'<  had  begun  to  run  from  the  time  of  that  surrender,  the  lessors  of  the 
"  plaintiff  would  undoubtedly  bnve  been  barred.  But  it  did  not 
^'  begin  to  run,  for  reasons  which  I  shall  presently  mention.  It  haa 
'*  been  urged  that  there  was  a  suspension  of  the  Statute  by  reason 
^'  of  coverture,  rights  in  remainder,  &.c.  This,  however,  is  a 
"  mistake.  There  was  no  disability  on  the  part  of  Lady  Stirling, 
'*  and  she  owned  the  whole  estate  in  fee,  under  her  husband's  wiU, 
**at  the  time  of  Taylor's  entry." — "But  the  reason  why  the 
"  Statute  of  Limitations  did  not  then  begin  to  run  against  her,  is 
'Mhis,  that  the  surrender  was  not,  of  itself,  and  without  reference 
''to  the  title  of  Taylor^  ^  disseisin  or  onster  sufficient  to  set 
'^the  Statute  in  motion.  There  is  no /ac^  found  by  the  special 
^'  verdict  anoounting  to  an  ouster,  unless  it  be,  what  is  termed  in  the 
*'  case  the  attornment  of  the  tenants  in  acknowledging  to  hold  or 
*'  accepting  leases  under  Taylor  'instead  of  Lady  Stirling.  Bat 
*  <<  Qiiless  Taylor  wae  lawfully  entitled  to  the  possession,  this  at- 
"  tornment  could  not,  in  any  way,  prejudice  the  rights  of  Lady  , 
'<  StirUngf  and  it  was,  of  itself,  null  and  void."  Jackson  ex  dem. 
lAvingston  Sf  Al.  vs.  De  Lancy  and  Russell,  (In  Error,)  13 
Johns.  Rep.  662,  653.  (Per  Kent,  Ch.)  ^  Vide  Jackson  ex  dem. 
Van  Beuren  ^  Al  vs.  Vosburgh,  9  Johns.  Rep.  270,  277. 

Where  A.'s  tenant,  from  year  to  year,  takes  a  lease  from  B.,  the 
act  is  void ;  and  cannot  work  an  adverse  possession  against  A. 
Jackson  ex  dem.  Williams  ^  Al.  vs.  Miller,  6  Cow.  Rep.  761. 

lo  thja  case  of  Jackson  ex  dem.  Winthrop  vs.  Waters,  (1*2 
Johns.  Rep.  365.)  The  plaintiff  produced  the  Letters  patent  to 
Elkanah  Bean  and  others,  issued  by  the  colonial  government  of 
the  province  of  iVe«?  Yorit,  dated  the  llth  of  iv^  1769,  and 


made  out  k  regular  tide,  under  that  pfitelit,  to  Lot  No.  70.     The 
possession  of  the  defendant  wa&  admitted. 

Hie  defendant  produced  a  waiting  dated  the  28th*of  Jm«,  1768, 
from  Francis  Mackay^  who  claimed  under  a  ffrant  from  the  French 
Canadian  Governmeoti  to  one  La  Gauchetierre^  prior  to  the 
ccinqtiest  of  Canada,  by  which  one  Jaques  La  FrambatBe  was 
l^rmitted  to  take  two  lots  of  land  in  Mackay^s  ttignory^  on  Lake 
Champlain,  and  settle  himself  there.  La  Framboise  had  enter- 
ed kk  1763,  hj  permission  from  Mackay,  but  did  net  continue 
100^;  and  again,  fai  1768  entered  under  the  above  writing  A-om 
Maduiy^  and  continued  there  until  the  American  war,  having 
deared  about  twelve  acres  when  he  left  the  premises  *  and  again 
ret^/Q^d  in  1794,  and  remained  in  the  possession  untd  January 
^6y  1803,  when  he  conveyed  to  Charles  L.  Sailhy,  in  fee  all  his 

ajlH  in  the  said  Lot  No.  70  in  Dean's  patent.     (M  the   17tb  of 
ttf^A,  1JB03,  SaiUty  conveyed  to  the  defendant  in  fee. 

^dMt^sON,  Ctt.  JT.  delivered  iJie  Opinion  of  the  Court,  and  after 
^tiscUashigthe  question  of  title,  in  conclusion,  said  ;  *<  The  doctrine 
^  of  tbis  Court  with  respect  to  adverse  possession,  is,  (hat  it  is  to 
^  Ike  taken  strictly,  and  not  to  be  made  out  by  inference,  bnt  by 
^*  dear  and  positive  proof.  Every  presumption  is  in  favour  of 
^posfiession  in  subordination  to  the  title  of  the  true  owner.  (9 
*•  Johns,  Rep.  167.)  It  must  be  hostile  in  it's  inception,  and  con- 
'*  tinned  do  for  twenty  years ;  and  must  be  marked  by  definite  boun- 
"daries.  n  JbAns.  JRep.  166.  ^  Johns.  Rejp  2S0.)  The  posses- 
"  sion  heldi  by  La  Framboise,  prior  to  his  conveyance  to  Saittey, 
"in  1803, cannot  be  deemed  adverse,  if  bis  original  entry  under 
*'  Mackay,  is  not  to  be  so  considered,  as  it  cledrly  is  not,  It  bemg 
•*'  tai^en  under  a  foreign  government,  which  we  must  reject  as  a  le- 
«  gitimate  source  of  title.  The  plaibtiff  must,  accordingly,  have 
"judgment." 

**  Deeds  conveying  the  whole  properly  of  the  person  making 
thi»iD  to  a  woman  with  if  hoto  he  cohabited,  without  any  proof  of 
Valuable  consideration  paid  by  her,  she  not  having  means  to  make 
stich  purchases,  will  Le  presumed  to  be  void,  as  against  creditors. 
The  Statute  of  Limitations  docs  not  run  in  such  cases."  Buist 
SfRowandvs.  Smyth,  Adm^r.  ifc,  2  Eq.  Rep.  (Dessamsure^s) 

Where  a  conveyance  of  Land  was  obtained  by  fraud  and  impo* 
eitioo.  and  the  same  was  acknowledged  and  recorded,  and  posses- 
sion taken  by  the  grantee,  it  did  not  operate  such  a  disseisin  as 
4i^abled  the  grantor  afterwards  to  devise  the  estate.  Smithmck 
^Al  vs.  Jordan^  15  Mass.  Rep,  113. 

A  grantee  ijnder  a  fraudulent  conveyance  cannot  acquire  t  title 


by  possession  agivist  the  creditors  of  the  grantor.    Beach  vs. 
Catiin,  4  Daf$  Rep.  t84. 

A  title  Toid  in  itself,  mil  prevent  him  in  wkoee  fiveur  it  was 
etecnted,  Ivoin  pleadioy  prescription.  Duftfur  vs.  Camjrane^  11 
Mmim^B  Rep.  716.  Ftiqm  Vs.  Hophitu  ^  M  4  Mariim'e  Repl  JSf. 
A  184.     Bmme  f  M.  vs.  Power*,  3  /M'd.  JV.  ^.  462. 

The  preseriptioD  of  four  years  against  minors,  rond  only  against 
theaa  A»r  those  acts  irhere  the  forms  of  law  have  heen  pursued  in 
tJbe  alienation  of  their  property.-  M,  i^  F.  Gayote  De  Lemo$  vs. 
Qareia,  1  Martin'g  Rep.  N.  9,  324. 

In  the  case  of  Rahineau  vs.  Cormier ^  (1  Martin's  Rep.  A*.  &  461,) 
The  ComT  said;.  ^*  Under  the  circnmstances  of  Krror  on  the 
'^part  of  the  Vendor  in  delivering  property  not  sold,  and  Error  on 
^  the  part  of  the  Vendee,  in  taking  possession  of  that  which  be 
''did  not  porchase,  the  qnestion  b,  can  the  latter  hold  it  by  pre- 
**  scription  ?  We  think  not.  An  important  and  indispensable  re- 
**  qniaite  is  wanting,  to  make  out  a  title  of  the  kind ;  the  intention 
'*  to  possess.  T^  Vendee  intended  to  enter  into,  and  hold  the 
"property  eold  him.  What  he  possessed  over  and  above  the 
**  qvantity  purchased,  was  in  error.'* 

> 

**If  the  title  nnder  .which  the  acquisition  is  madO}  be  nnll  in  it- 
"  self,  from  defect  of  form,  or  disckxies  facts  whieh  diow  the  per- 
"*  son  from  whom  it  is  acquired  has  no  title,  it  cannot  form  the  ba- 
**  sis  of  this  prescriptit^n ;  [Prescr^iio  lon^  temporisi]  because  the 
"  party  acquiring  must  be  presumed  to  know  the  law,  and  eonse- 
'*  quently  wants  the  animo  c/omtm,  which  is  indifpensabte  in  casee 
^  of  this  kind.  But  where  the  title  is  free  from  these  defects,  and. 
' '  the  property  is  not  transferred,  by  want  of  title  in  the  party  mak- 
''  ing  the  transfer,  then  it  forms  a  good  ground  for  the  prescription ; 
'*  or  in  other  words,'  the  enquiry  is,  whether  the  error  be  one  of 
''fact,  or  of  hw."  L.  ^  F.  Frique  vs.  Hepkim  Sf  Al.  4  Martin's 
Rep.  N.  fir.  224. 

But  where  possession  is  taken  and  held  under  an  instrument 
which  is  not  void,  but  only  voidable,  the  prescription  will  run. 
So  the  Testator's  coacubme  may  prescribe  under  his  will,  against 
his  brothers  and  shters.  And  the  action  of  inqficiosi  testamentiy 
by  which  they  tntght  avoid  such  wiH,  is  barred  by  the  lapse  of  fire 
years.     CSarrer^  Heirs  vs.  Cabaret,  7  Mart,  Rep.  375, 406.  ^ 

Detise  to  trustees  in  fee,  in  trust  to  permit  A.  H.  to  receive  the 
rents  and  profits  for  Hfe ; '  remainder  to  W.  fi,  in  (ail ;  retnakider 
to  J.  S.  in  fee :  Held,  that  a  fine  wid»  proclamations^  levied  by  W. 
If.  to  a  stradger  in  the  Hfe  time  of  A.  H.  was  void ;  and  therefore 
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the  heir  of  J.  5.  was  not  barred  by  Don-dakD  aod  want  of  entry. 
Dee  ex  dem.  James  ^  Ux.  vs.  Harris^  6  M*  Sf  S.  Rep.  326. 

A  SherifiTs  dee4  which  recites  the  execvtioo  under  which  the 
lands  in  dispute  were  sold,  as  having  been  tested  and  signed  by 
the*  Deputy  Clerk,  shall  enure  as  colour  of  title.  For  althoagh 
the  Constitution  declares,  that  aH  writs  shall  bear-leate  and  be 
signed  by  the  Clerks  of  the  respective  Courts,  yet  a  Writ  of  Exe* 
cution  is  not  necessarily  void  because  it  bears  teste  and  is  signed 
by  a  Deputy  Clerk ;  because  the  Act  of  1777,  Ch.  2  Sec.  96^  pro- 
videilthat  in  the  event  of  the  death  of  the  priocipal  Cleric,  tire 
Deputy  shall  sue  out  writs  and  other  process.  Dtn  ex  dem.  Jenes 
vs.  Pvtney^  3  Murph.  Rep.  562. 


A  grant  of  Administration  which  was  ori^aUy  void,  and  not 
merely  voidable,  can  acquire  ne  validity  from  an  acquiescence  of 
twenty  years,  or  any  longer  perio<f.  And  ttie  tenants  who  held 
tinder  a  conveyance  frokn  the  administrator,  executed  upon  a  sale 
made  twenty-six  years  before  the  trial,  in  pursuance  of  a  license 
from  the  Court,  to  sell  the  whole  jeal  estate  of  the  Intestates  to 
pay  theR"  debts,  could  not  sot  up  such  conveyance  and  their  pos- 
session under  it  in  bar  of  the  demandant's  action.  Wh^db^  J.  in 
ddiverit^g  the  Opinion  of  H^e  Ckfuri,  said  ;  -^^  Nor  can  lapse  of  time 
*' render  an  act  valid,  which  was  originally  void.  QiM^d  ab  initio 
nan  va2e<,  trad^  temporis  wm  cpnvaUscU"     It  was  also  Held^ 

.  That  the  Statute  of  Ma$$achu$eUs,  of  1817,  Ch.  190,  §  12,  by 
which  actions  to  recover  real  estate  sold  by  administrators,  &c. 
•on  license,  are  limited  to  five  years,  applies  only  to  sales  made 
subsequently  to  the  passing  of  the  Statute.  Such  a  sale  made 
previously  to  the  passing  of  the  Statute,  may  be  avoided  afler  the 

.  lapse  of  twenty  years.  Holyoke  vs.  Htukim  Sf  Ux.  5  Picker.  Hep^ 
20,  27, 

In  the  case  of  La  Framboif  vs.  Jackson  ex  dem.  Smith  8f  AL 
(Jn  Error, — 8  Cow.  Rep.  689,  606.)  Colpew,  Senator^  said  ;  **  I 
^*  admit,  also,  that  if  an  adverse  possession  be  claimed  under  a 
^'  grant  or  conveyance  which  never  cbuld  have  been  the  founda- 
''  tion  of  a  good  title,  it  t:annot  bar  the  recovery  of  one  who  shews 
"  a  perfect  title." 

Instruments  which  do  not  purport  to  convey  title,  as  Leases, 
Contracts,  &c.  cannot  be  the  foundation  of  an  adverse  possession. 

'*  A  mere  contract  for  a  Deed,  though  the  purchaser  enter  under 
it,  does  not  place  him  in  a  situation  to  hold  adversely,  ti)l  be  per- 
form the  condition  of  the  purchase  by  paying  the  purchase  money ; 
such  a  possession  not  being  hostile  in  its  inception."  Jackson  ex 
dem.  Young  Sf  Devereux  vs.  Camp,  i  Cbw.  Rep.  610.    Botfs  ^  M^ 
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Ts.  Shields'  Heirs,  3  EHtieWs  Sep.  34.  ^  Vide  Voorhits  vs.  WhiuU 
Heirs^  1  Marsh  Rep.  {Ky.)  27. 

A  possession  and  claim  of  hind,  under  ao  executory  contract  of 
purchase,  is  not  sttch  an  adverse  posSession  as  will  render  a  deed 
from  the  trne  owner  \^oid  for  champerty  or  mainteinance ;  nor  is  it 
snch  an  adverse  pCissessiod  as,  if  xontinned  for  20  years,  will  bar 
an  entry,  within  tne  Statute  of  Limitiltions  ;  tod  especially,  it  is  in 
no  sense  adverse  as  to  the  one  with  whom  the  contract  is  made. 
Jofkson  ex  dem.Swartwout  ^  Wife  vs.  Johnson^  5  Cow.  Rep.  74. 
JInd  to  ike  same  purport  y  Vide  Proprietors  of  Jfo.  Six  vs.  APFarlandt 

•ftp- 

Riehardson  ^  „  _       ^       ,  ,  ^ 

Fneke  vs.  Damall,  S  LUt.  Bep.  316.  CMles  vs.  Bridge's  Heirs, 
Liu.  SeUa.  Cos.  423.  Kirk  ^  M  vs.  SmiA  ex  dem.  Pern,  9  Wheat. 
Bfip.  288.  4*  Vide  Jackson  ex  dem.  Marvin  ^  M*  vs.  Hotchkiss^  6 
Cffwen's  Sep.  401.* 

« 

To  tonstitnte  an  advise  possesion,  it  must  nojt  only  be  hostDe 
in  its  inception,  hut  the  possessor  most  claim  the  eiUite  title  ;  for 
if  it  be  subservient  to,  and  adn^itthe  existence  of  a  higher  tide,  it 
is  not  advef^e  to  that  title.  6^Gnv.  J{ep.  92.  Botts  ^  Al  vs. 
S^teW*  Heirs,  3  lAtt.  Rep.  34.  Proprietors  of  ToTsmsiip  Ab.  Six 
vs.  MFarlandy  12  Jlfa^.  Rep.  327.  ^  Vide  Knox  ^  4/1  vs.  Hook, 
12  Mass.  Rep.  331. 

Possession  of  land  by  consent  of  the  true  owner,  is  not  adverse 
possession.    Atherton  vs.  Jd^hnspn,  New  ffamp.  Rep.  (R.  4rW.)  31. 

A  person  entering  under  a  lease  ^^d  holding  over  after  his  term 
has  expired,  will  be  regarded  as  holding  by  consent  of  the  original 
landlord,  and  his  possession  is  not  adverse ;  and  if  he  transfer  the 
possession,  his  grantee  is.  supposed  to  bold  under  the  same  title. 
Brandter  ex  dem.  Fitch  vs.  Marshall,  1  Caines*  R^m.  401.  ^  Vide 
Jackson  ex  dem.  Van  8ehaiek  8f  AU  vs.  Davis^  5  cSow.  Bep.  123. 

.  Title  by  improvement,  is  ni^rely  a  right  of  pre-emption,  until 
the  purchase  is  made  from  the  cotomonwejilth.  Up  to  that  time 
possession  is  not  adverse  to,  but  tinder  the  commonwealth ;  and 
therefore,  though  it  continue  twenty-one  years,  it  is  no  bar  by  the 
Statute  of  Limitations  to  the  cemmenwealth»  or  her  grantee. 
Morris  vs.  Thomas,  (jfei  Error,}  5  Binnei/'s  Rep.  77. 

But  where  a  man'  cklmiBg  ilnder  an  executory  conte^act  for  tbe 
purchase  of  land,  is  evicted  and  turned  out  of  possession  by  a 
Writ  of  Habere  facias  poiHssionemj  on  an  adversary  cUimi  be  rimy 
purchase  in  such  ftdversHry  clahn,  and  assert  it  in  defence,  agaiiAt 
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a  sQk  brought  bf  the  iMirs  of  (be  mm  fr«Q^  whom  he  l^ral  piurduig^ 
ed     C%t7e»  vs.  Bridge's  Heirs,  LUL  SeUet,  Cos,  4m 


A  t«iifu:it,  who  eodeftyonrs  to  deprive  bk  laiidkMr4  pf  tho  benefit 
of  posses&ioD,  apder  .a  fran^uteoi  preleace  of  giving  it  up,  is  still  U^ 
he  coDsidered  as  a  teoaot,  and  canno^  defend  hiokself  against  his 
landlord  in  an  Ejectment,  brought  to  recovec  posasasion.  A  per- 
son who  comes  into  possession  pader  a  teiMit  19  in  no  better  con^ 
dition  than  the  tenant  hiqiself^  And  cannot  defend  \u»  possession 
upiinst  the  landlord.  Graham  4r  4^.  vs.  Afoer«  iff  AL  4  Strg.  ^ 
A  B^.  467.   >  Vtdt  ChiUs  vs.  Bridge's  Heirs^  IMt.  Select  Cos,  423. 

Wheie  the  relation  of  landlord  aid  tenaiic  existSt  a  conyeywee 
'kj  the  latter  of  the  demised  prtMirtses,  eaeaot  i^eiete  aa  the  haaiB 
of  an  adveree  poasessii^  so  as  to  bar  the  lormer  of  his  ejectment ; 
whether  the  grantee  ksew  of  the  device  or  n0t.-*^Bat  thn  nde 
meafis  the.  conventional  ration  of  landlord  aad  /tenant*  wl|«re 
some  rent  or  return  is  in  fact  received  to  the  former  ;  not  a  rehu 
tion  arising  from  mere  operation  of  lafr  ;  as  where  one  makes  a 
ffrant,  and  by  the  omission  of  the  technical  word  hdrs^  aa  estate 
for  life,  only,  passes. 

In  ^ncb  cas^i  aAer  the  d^ath  of  the  tenaqt  for  .life»  an  adverse 
possession  may  commence  rubningi  in  favour  of  those  who  enter 
and  claim  in  fee  wder  him,  which  after  25  years  will  her  all  jclaim 
of  the  reversioner  and  his  heirs,  Jackson  eat  d^nu  WeblM^r  4^  4/* 
vs.  Harsen  *•  AL,  7  Cow.  Rep.  323. 

And  where  A.  entered  into  possession  of  land  under  a  lease  in 
fee,  reserving  a  pepper  corn  rent,  in  1775,  and  in  1778,  gave  the 
land  to  B.,  by  parol^  who  continued  in  possession,  claiming  under 
the  lease,  until  1798,  excepting  the  period  of  the  war,  and  a  year 
or  two  after^  and  B.  conveyed  the  prethises  to  C.^  and  G.  to  D., 
who  conveyed  the  same  to  the  defendant ;  it  was  held  tirat  this 
was  a  sufficient  adverse  possession  to  bar  an  action  of  e^ctment 
by  the  persoii  having  title  to  the  land,  commenced  in  1807.  Jack- 
son ex  dem.  ColdenSf  AL  vs.  Moore,  t3  Johns,  Rep.  513. 

A.  being  the  owner  of  certain  lands  in  the  Lunenburgh  patent, 
died,  after  having  devised  the  skme  to  hiswiih  during  her  widow- 
hooii,  remainder  to  B.  and  his  other  three  brothers ;  a  dispute  hav- 
ing arisen  between  C.tfae  dfiiugbter  of  B.,  and  her  husbaad,  on  one 
side,and  the  other  devisees,  on  the  other  side,  as  to  the  portioa  of 
land  to  which  she  was  entitled,  her  portion  was  ascertained  aad 
conveyed  in  1772,  to  C^husband;  and  certain-persons  were  ap- 
pointed by  the  deed  to  locate  and  reduce  to  severalty  her  share 
00  any  of  the  lande  within  the -patent  ia  the  pesseasien  of  the  par- 
ties of  the  first  part,  {the  olher  derns^  and  (he  widow  qf  Jt.)  oi 
ikmt  tenimts ;  the  deiendaot  entered  upoQ  the  premines  in  ques- 
tien  £3  years  before  the  trial,  daMng  title  under  the  husband  of 
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C. ;  and  in  an  section  of  ^jectmept  hy  persons  claimiDg  under  A.« 
it  was  Held^  that  there  was  snch  an  adverse  possession  in  the  de- 
fendant as  barred  the  .action,  and  that  it  could  not  be  fepelled  by 
shewing  that  he  had  obtained  his  possession  from  tbe  tenants  of 
the  lessors  of  the  plaintiffs,  or  their  ancestors,  as  it  was  to  be  pre- 
sumed, ailer  such  a  lapse  of  time,  that  the  persons  appointed  to 
locate  the  share  of  C«  had  located  it  upon  lands  in  the  possession 
of  the. tenants,  as  they  were  authorized  todo«  JacJcsof^  ex  dem, 
lAvingston  ^  At  vs.  Hallenbecky'lStJohns.  Rep.  499. 

In  the  opinion  delivered  by  JoNtis,  late  Chancellor,  in  the 
case  of  La  FrQmbois  vs.  Jackson  ex  dem.  Smith  ^AL^  (^In  Er- 
ror,— 8  Coto.  Rep.  589,  597.)  he  HeJdy  that  a  claim  undet  an  exe- 
cutory contract  to  convey  lands,  the  consideration  beinjr  paid,  and 
such  contract  therefore  being  capable  of  being  speci6ca1ly  enforc- 
ed, in  equity  against  the  vendor,  migbt  be  a  sufficient  claim  under 
colour  of  title  to  constitute  ah  adverse  possession  within  the  Sta- 
tute of  Limitations :  be  said  ;  ^^  The  writing  produced,  admitting 
^^  it  to  be  simply  a  contract  foi:  a  corfveyance,  is  in  accordance  with 
''  the  possession  he  [the  defendant]  held,  and  the  claim  of  ti^ 
'*  tie  under  tt.''  '*^  It  was  an  express  agreement  by  a  person  claim- 
«  ing  to  haver  the  right  to  contract  for  the  dispo^sal  of  Ihe  land,  to 
''convey  to  him  the  lot  he  should  locate,  when  conveyances 
*^  were  to  be  given,  and  an  agreement  that  he  should  enter  into  im- 
^|,  mediate  possession,  and  bold  the  premisesthus  contracted  to  be 
/f  conveyed  to  him,  without  rent,  until  the  conveyance  should  be 
**jpiven. 

"  U(i$ler  slich  ^n  agreenachf,  reduced  to  wfiting,  and  followed  up 
«<  by  possession  and  iitiproVements,  the  defendant  acquired  a  title  * 
"in  equity  to  the  land,  if  Mackay,  the  party  contracting  to  con* 
'^  vey,  bad  at  the  time,  or  afterwards,  acquired  the  right  or  power 
^*  to  perform  bis  agreement.  It  was  a  contract  Which  equity  w'outd 
<*  have  enforced  the  performance  o£  and  the  right  of  La  Frombois 

V  anjjer  it  was  the  tnore  perfect  and  stable,  as  the  consideration 

V  had  obviously  been  already  paid  or  satis6ed  by  him  to  Maekay, 
**  ^nd  there  was, nothing  further  to  beldohe  by  him  to  entitle  him 
"to  a  convcyan<?e  of  the  legal  title/* — And  he  adds,  (^Page  602.) 
.  "''Whatever  the  right  of  Maekay  was,  if  La  Frombois  went  hito 
'*  possession,  supposing  it  to  (>manate  from  a  legitimate  source, 
^'  and  iu  confidence  that  his  contract  entitled  him  to  a  conveyance, 
'^  and  that  Macka^  had  the  rightvlp  give  ^e  conveyance  be  prom- 
<^  ised,  his  posses^too*  would  be  adverse,  notwilhatandkig  his  confl* 
**  dence  was  misplaced,  and.the  title  oV  Mackay,  utkdMr  whom  be 
'*  entered,  was  invalid.  Whether  ^A  gfu:>t  of  the  Iftd  under  the 
*'  authority  of  the  FreDch  governAont,  prior  to  the  conquest  of 
'*'.Canada  by  the  British,  would  vest  <iny  title  in  the  grantee,  6t 
^^  confer  on  him  the  right  under  tbe  treaty  of  Paris  *U>  a  patent 
^^from  the  English  gov^romcat.  either  ali^lutely  or  upon  tftriUs, 
•*  are  questions  wbffb  I  consider  it  unnecessary  and  impr(^er  now 
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.<  to  aisciicJ.  T  assume  th«t  whatever  right  Mackay  supposed 
••himself  to  have  to  the  land,  rio  evidence  appearing  to  the  con-- 
-.  Vrary!  he  founded  upon "  some  title  or  claim  to  a  .-t»e  «nder  thb 
..  colon  aTgovernment;  and  his  assuming  <«>  "e  ^ntuled  and  con- 
«  tracting  to  Convey,  gave  to  the  purchaser  under  h.m  a  color  of 
«tu1e  ^hich  ^ould  characterize  the  possession  ef  such  purchaser 
«  und;r  such  contract,  as  adverse  agamst  all  other  claim"**. 

But  this,  was  the  only  opinion  expressed,  as  to  the  effect  ot  ft 
claim  of  «9u.<a6;«  title  as  a  fo\indation  of  an  adverse  possession,  ft 
is  the  Ugal,  and  mly  the  le|al  title  or  claim,  wh.ch  «  bronght  in 
question  in  an  action  of  Eje^trnent ;  a  mere  <=f'f'«  <'"««'  ^J^^' 
*ill  avail  neithec  tlie  Plaintiff  nor  Defendant.  {^^  ^n  Eject- 
ment,  32.    Jack,on  ea>  *«.   Potter  v«-  ?»«"%*,  Z*'*'^-     gf' 

Jackson  ex  dem.  Simnu,n*  ^  Al  ^%  ^f"'- ^«?-  ^"♦J^-  -J^'J^^ 
ex  dem.  Whtlbeck  *  Al.  vs.  Dfy<f,  3  John,.  Rep.  42?,  4t3.  Jackson 
Z  Tm.  Kembatt  Vs.  Fan  Slyck,  8  Johns.  R^p.  380  )  The  colour 
and  claim  oftitU,  in  cases  of  adverse  iP^^f  \«'°?' >°™^^' ^^5" 
tive  it  may  be,  must  stm,  according  t6  afl  the  tases  hitherto  ad- 
judgea.  be  a  colour  and  claim  of  legal  titl^;  and  not  a  ctam  6f  a 
mereejuiJy.     Vide  Ante,  Paget  390, 39\.  .      ,       . 

But  derective  conveyances,  which  rfre  riot  absolutely  void,  inay 
in  certain  cases  be  the  foundation  o(  an  adverse  possession ;  M 
where  the  occupant  or  (hose  under  whom  he  claims  '^ere  W 
VErfe  purchasers ;  ana  especially  IT  such  defeptivc  conveyance  ««e 
received  from  the  l-essor  of  the  plaintiff,  or  any  person  ffoOi, 
,  through,  or  under  whom  the'I^sor  claims  the  bencJicfal  title. 

In  the  case  of  Jachon  ex  dem.  Vanderlyn  ^  B««»  vs.  iVewto« 
!iAl..{\BJohn,.:Rep.ZbB.)  the  lot .  of  whjch  t\^F ««««  '!• 
Juestion  were  part,  was  patented  to  T;mo<»yC»«rc»,  m  July,  im 

In  the  year  1797.  Joshua  ^ep?''*- ^'C"*  "V*^^*5fr?  f  ** 
iremiseJ  under  a  contract  for.thi  land  with  ^  ««f«'i^fc*ji^'" 
of  Timothy  ChurcKj  on  thp  lOtJ.  ,F«6r««rv,  1796.  ^«|*««jj*«^ 
ton  receiw/d  from  linothy  Church,  a  deed  for  tHe premises,  wtach 
had  n^  actual  Seal,  but  a  flourish  at  the  end  of  the  grantor  s  name, 
wl  the  fetters  L.  k  made  with  a'pen.  ,^^--^^ ^^^t^^-^.  'J^^ 
cuted  it  way  =sard  there  was  1.9  wax  or  whfers,  and  that  a  flo"«>^^^^^ 
a  pen  was  ^quAlly  good  ;  Joshua  Ncaton  paid  »P^rt<>nh^  <JO^d- 

eration  money  down,  and  &«'?=='.'"««?::?«  f«!..S,l'w««   £ 
Ke  afterwards  pnid   apd , took  up.    .the  d<*^°»|^"*/,;^f  iS"" 
•/jd«purchasfcrs  under  hitn,  aud  he  arid  they  had  held  t*f  rj"'" 
rupted  possession,  until  f  he  commencemeDt  of  Ihe  ejectment  suit 

'"  S  Ihe  y'.'^'r  I8OO;  James  an'd  Wittim  Anderson  recovered  a 
judgmenfagainst  Timothy  Church,  and"  issued  «.  "ccution.  by 
virtue  of  Which  the  Tot  containing  tha  premises  «>  qncstidn  was 
sold  to  flic  said  James  and  William  Anderson,  who  received  a 
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Sheriff's  deed  tberefor,  bearing  date  Jaoe  A,  1801.  Go  the  29th 
J«lyi  1808,  J[ohn  Tayldr  recovered  a  judfl^ment  against  William 
Anderson,  vrhich  was  revived,  hy  $cir&  Faeiasy  against  his  heirs 
and  terre-tenants,  and  the  record  thereof^  docketed  8  August^ 
IBV3 ;  upon  which  a  Ft.  Fa,  issued,  by  virtue  whereof  the 
said*  K)t  was  sold  to  the  lessors^  of  the  plaintiff/  who  received  a 
deed  therefof  from  the  Sheriff  of  the  county  of  Chenango,  dated 
October  U.^Sn. 

It  was  Heldf  that  the  defendants'  possession  was  adverse  to  tile 
lessors  of  the  plaintiff,  and  sufficient  to  ilefeM  the  iiuft. 

In  the  case  of  Strange  vs.  Durham,  (2  Bay^s  Rep.  499.)  it  ap* 
peared  that  ttie  land  in  dispute  was  granted  to  the  plaintiff's  fattier 
more  than  20  years  before ;  tthat  the  father  was  dead,  attd  that 
the  plaintiff  wns  his  heir  at  \ftw.  The  defendant  offered  in  evi- 
dence d  conveyance  m^de  by  the  plaintiff's  attorney,  one  Andrew 
Kidd,  under  which  deed  he  claimed,  but  as  the  power  was  a  joint 
one  to  the  attorneys,  four  inniudaber,  and  onhr  one  of  them  had 
mnd'e'the  deed,  an  exception  was  taken  to  it  en  the  trial,  as  nuga- 
tory in  itsdV,  which  was  sustained  by  the  presiding  Judge^  'Pre" 
zevanU  The  defendant  si><)$cquently  relinquished  all  claim  under 
his  deed  frbm  Kidd,  the  att^nrncy' of  the 'plaintiff,  and  rested  sole- 
ly on  b?s  posses^ry  right  under  the  "Statute  of  Limitations. 
AgaiAsI  this  rigtit  of  possession  it  was  alleged,  ttrat  as  Ihe  defbnd- 
ant  wdnt  into  possession i[>f  the  land  M^  vrr|ve  of  this  purchase 
and  deed  frbmr  Kidd^  which  he  knew  to  b^  defective,  he  could  not 
afterwards  relM^ish  his  claim  to  it,  and  set  if[>  tkle  by  possession 
only;  though  it  was  Tt'dmitted  he  inighf'have  done  so,  if  he  had 
not  accepted  this  conveyance!  '  And  of  this  opink>n  was  the  presi- 
ding Judge  b  his  charge  to  the  jury,'  bixt  they  found  a  Verdict  for 
the  defendant.  Upon  a  motion  for  n  new  trial,  on  the  ground  of 
the  verdict's  being  against  law,  and  the  charge  of  the  Judge  who 
tried  the  cause  ;  all  the  other  Judges  concurred  in 'opinion,  howev- 
er, that  there  stioald  nbt  be  anew  trial, ^s  it  could  not  vary  the 
plaintiff's  rtgbt  of  tiction  whether  the  defendant  knew  that  his  ti- 
tle was  good  or  bad.  It  did  not  depend  on  the  defendant's  know- 
ledge 6t  tgnoi^nce  of  the  pfeintiff 's  title,  but  on  the  Statute, 
which  had  expressly  taken  away  thp  plaintiff's  remedy,  uoless  his 
action  had  been  comttienced  within  five  years  from  the  time  of 
defendant's  entry  vppn  the  land. 

In  the  case  of  MSoy  vj.  The  Trustees  of  Dickinson  CoHege, 
(5  8erg.  ^  Jt  Rep.  254.)  it  wa*  JfifeW,  that  a  c6faimisstoner's  deed 
under  their  commoif  seal  was  no  evidence  of  title :  but  that  it  was 
evidence  for  the  parpose  of  showing  that  one  who  was  proved  to 
have  been  in  possession,  held-  adversely  to  the  plaintiff  in  a  case 
where  the  defendant  relies  on  the  Statute  of  Limitations  as  a  de- 
feaoe* 
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*  Adverse  possession  of  a  negro ^  fbr  more  than  three  years,  is  a 
good  defence,  under  the  plea  of  the  Statute  of  Limitation^.  Btll 
vs.  Sreemen  ^Al,3  Murph.  Rep,  273. 


In  the  case  ofJackscn  ex  dem,  Sooseveli  ^  Al  vs.  Wkeat^  ^18 
Johns.  Rep.  40.)  The  plaintiff  clainEied  title  under  the  Minimnk 
patent.  The  defendant  set  ap  in  his  defence,  a  title  hy  posses- 
sion, and  abo  that  the  lot  occupied  hy  .him  was  not  within  the 
boimds  o£  the  Mitnisiak  patent 

John  GilUtj  a  witness,  testified,  that  the  defendant  bad  lived  on 
the  premises  ^bout  forty  years  ;  that  William  GiUet,  uncle  to  the 
witness,  was  the  first  occupant  of  the  next  lot  east  in  Deerpturk. 
That  the  defendant  bought  oi  William  GiUet;  hat  witness  ^did 
not  know  whether  defendant  had  a  d^ed  ;  that  WiUiam  Gillet 
bad  a  deed,  and  the  witness  supposed  the  defendant  had  one* 
WiUiam  GiUet  claimed  title  under  the  Minisink  patent,  and  pur- 
€b»Bedo[ Henry  Wither ^  one  of.  the  proprietors. 

The  plaintiff  caUe4  on  the  defendant  tp  produce  the  deeds  men- 
tioned by  the  witness^  which  he  refused  to  do»  and  th^  were  not 
prodoced. 

•  The  defendant  then  effered  t?o  prove  that  tbe  premises  were  not 
contained  within  the  bonnds  of  the  T^inHink  fateot,  winch  evi- 
dence being  objected  to,  was  pver-roled  by  tbe  jnd^ 

"PerCurfasa,  1.  Tbepossessiohof  the  defeodfintwus, undoubt- 
edly, adverse :  it  Bas  been  CQxItitned  fbr  a  period  of  between  40 
and  50  years, onder  a  claim  of  titie,by  purchase  bow^QiUet  who  had 
**  a  deed.  It  was  not  oeceesary  to  produce  that  deed  thongb  call-^ 
^'ed  for  by  the  phiintiff.,  Suppose  the  deed  h^d  been  lost,  or 
<<  when  prodoced  wa^  found  to  be  defective,  that  could  not  have 
^<  destroyed  the  effect  of  the  defendant's  possession.  In  Sndth  vs. 
^'LorUlcrdj  (10  Johns.  Rep.  '35<5.)  Kent,  Cb.  J-  said,  "that  after 
"  a  continued  possession  for  twenty  y^ars,  under  pretence  or 
"claim  of  right,  the  actual  posaes^ion  ripens  into  ^^rigbt'of  p99ses- 
^'sion  which  will  (o/l  an,  entry  ;"  and  in  Stnith  Vs.  Bcicit^^  (dJoAn^. 
^^Rep.  180.)  Spencer,  J.  said,  (VanNt^s,  J.  and  Yaies^,i,  concur- 
'^rii^)  that  *^it  had  never  been  considered  necessvy  to  coastituCiQ 
*'an  adverse  possession,  that  there  should  be  ^  rightful  title. 
^  Whenever  this  defence  is  set  up  the  idea  of  jigbt  is  excluded ; 
'^  the  fact  of  possession,  and  thd  quo  animo  it  was  commepc^  ftnd 
^continued,  are  the  only  tests:"  and  \n  Jackson  v.  Ellis^  (13 
'*Johmk  Rep,  120.)  the  Court  said,,  that  it  had  been  repeatedly 
**  ruled  in  this  court,  that  an  cnt-t*y.  under  claim  oc^eiour  of  iiiU  is 
^'  sufficient  to  constitute  an  adverse  holding.  It  is  .not  necessary^ 
'*  for  this  purpose^  that  the  title  under  yvhkh  the  ^ntry  is  made, 
^'should  be  .a  good  and  valid  title.     (?  Caines,  183.)" 

9 

Tkeogh  tbe  possessor  claim  under  written  evidence  of  title, 
und  on  prodncing  that  evidence,  it  proves  to  be  defective,  yet  the 
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ciiaracter  of  his  p^scssioD,  ds  adverse,  is  not  thereby  affected.  If 
the  etttry  is  under  colour  of  title,  it  is  sufficient;  the  possession  will 
be  adverse.  The  fact  of  possession  >  and  its  character,  or  the  qua 
antrho,  are  the  test.  La  Fromhcia  vs.  Jacksim  ex.d^m.  Smith  Ijc  AL 
(In  Error,)  8  Cow,  Rep.  689. 

In  the  case  of  Hampton*^  Lessee  vs.  M'Ginnis,  ( t  Tenn.  ttep.  286.) 
it  was  Held  that  where  the  defendant  had  been  in  possession  for 
seven  years  under  6olour  ^nd  claim  of  title,  it  was  not  necessary 
to  shew  a  regular  chain  of  conveyance  to  himself  from  the  first 
purchaser,  under  whom  he  claimed  title,  and  who  held  under  a 
county  warrant,  but  had  conveyed  the  f  remises,  by  deed,  before 
he  had  obtained  that  warrant,  to  one  from  whom  the  defendant 
deduced  a  regular  chaitt  of  title.  ^  Fide  Cradd^ek's  Lessee  vs 
Stalcup\  1  Tenn,  Rep,  361.*  Sawyer's  Lessee  vs.  Shannon  ^  AL 
Ibid.  465. 


\  . 


''If  a  person  takes  a  grant  or  conveyance  from  one  having,  him- 
<'  self,  a  bad  'or  defective  title,  the  title  is  also  prima  faciei  bad  or 
^'defective,  in  the  hands  of  the  grantee.  If  it  be  dot  so  oa  aecount 
"  of  his  being  an  innocent  and  bonajide  purchaser  without  notice, 
*'it  is  for  ^itn,  or  those  claiming  under  him,  to  maintain  that  he 
"  was  such  parchas6r  without  notice ;  an(f  i(he,  or  those  claiming 
'^  under  him,  do  not  do  *so,  witnesses  ^hall  not  be  permitted  to  do 
**  it  for  them."  Gatatian  Sc  Al,  vs.  Cunningham^  \0n  Appeal,^  8 
Cow,  Rep,  382.     (Per  Golden,  Senator.) ' 

Conveyances  good  in  pofdl  pf  form,  and  professing  to  convey 
the  entire  title,  although  executed  by  a  grantor,  who  has  not  a 
good  title,  or  evch  no  title  at  all,  are  notwithstanding  a  sufficient 
foundation  for  an  adverse  possession,  where  the  grantee  is  a  pur- 
chaser for  k  valuable  con<%ideration  ;  and  has  no  notice,  either  ac- 
tual or  constrictive,  from  the  face  of  his  deed,  from  the  deeds 
through  which  ne  deduces  his  title,  or  from  atiy  other  source,  of 
the  existence  of  a  better  title. 

Letters  patent,  bearing  date' the  tSth  September,  1790,  for  lot 
No.  7.  in  Ovidji^  were  granted  to  Jacoi  Van  Gelder^  a  deceased 
soldier,  who  died  the  18th  January,  1779,  leaving  nine  childreo, 
Jacoby  Reuben,  William,  Elijah^  Mary y' Abigail,  ^iaheth, 
Mercy,  and  8alfy.  Reuben  Van  Gelder,  one  of  the  children 
of  the  patentee,  on  &e  13th  ef  October,  1791,  executed  to  8t^ 
phen  Thome,  a  deed  for  the  entire  i()remi8es,  stiling  bimtolf  ad* 
mibistrator  and  heir  of  Jacob  Van  Gelder..  On  the  14th  Febru- 
ary, 1794,  Stephen  TAome,  executed  a  deed  fer  liKd  same  pre- 
mises to  Ptter  Smith;  and  on  the  8th  Decemb^,  1807,  Peter 
Smithy  executed  a  de6d  forthe  premises  to  the  Defendant. 

On  the  Yth  January,  179$,  Jaeoby  WiUioMy  aad  EUjah^  ikmt 
of  the  childr^  of  the  patentee,  executed  a  quit-chtim  deed  to 
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» 

Banktn  Van  Gelder^  for  the  prenis^e.  On  ike  22d  Januartjij 
18i£,  8arah,  Msrct^y  Mtwy.  ^  Abigail  Vun  Gelder,  Siud  Eliza- 
heih  WichUl,  the  five  other  children  of  the  patentee,  executed  a 
quit-ciaiai  deed  of  the  premises  to  Reuben  Van  Geider  i  and  oo 
the  19th  August,  1813,  Solomon  Van  Gelder,  the  husband  of 
Mercy  ;  Elijah  Van  Gelder,  and  Joseph  Van  Gelder,  the  hus- 
band of  Mary^  executed  a  deed  of  the  {NrefB^c*  to  Ret/ben  Van 
Gelder. 

EUjah  Van  Gdder  ;  David^Van  Gelder^  ^  Abigail  his  wife  ; 
SMemon  Van  Gelder^  Mercy,  his  wife ;  Elizabeth  Philo  ;  8ally 
Van  Gelder^  and  Joseph  Van  Gelder,  8f  Mary  his  wifp,  exe- 
cuted to  William  Preston^  a  deed  of  the  p^miees  bearing  date 
the  13th  February,  1798. 

Jacobs  William  ^.  Elijah  Van  Gelder^  executed  a  deed  qC 
the  premises  bearing  date  the  15th  March,  1798,  to  William> 
Preston,  On  the  4th  October^  1798  William  Preston^  ex©- 
Ciited  a  deed  of  the  same  to  David  Matthews,  who  by  hb  will 
dated  29tb  .August,  1810,  devised  ian  undivided  moiety>  to  John 
Matthews  his  only  son,  and  the  residue  to  his  said  son,  and  1206- 
ert  Mawri9  and  GarrU  Wendell,  in  trUst^  for  i^rUiin  purposes  stat- 
ed IB  the  will. 

When  Preston  first  attempted  tgi  purchase  the  lot  from  the 
hetr9  of  the  deceased  soldier,  he  was  to4d  .that  Reuben  had  sold 
the  tot  to  Thome,,  l^e  witness  saw  Thome  pay  money  to  Seu*^ 
hen^  and  all  the  other  heirs  received  a  share  of  the  money ;  hut 
the  witness  did  not  know  whether  they  were  present  att  the  sale  to 
Thome. 

The  Court  held  that  there  was  an  adverse  possession  which  pro- 
teclted  the  defendant,  and  said ;«'^  The  conduct  of  l{£«6«n,  sub- 
*^  a0i%«eatly  to  th&  conveyance  made  by  him,  confirms  in  a  great 
'.'  degree,  what  has  been  stated  to  {lav^  been  the  intentions  of  all 
^*  the  parties  when  it  was  executed.  X^e  consideration  received 
«<  was  divided  betiyeen  all  the  children.  They,  therefore,  sup- 
**  posed  the  sale  made  by  Reuben  sufficieiit  tp  P'^^s  the  entire 
'Mot,  or  they  never  would  have  accepted  of  their  proportion  of 
<*  the  consideratiqi>  received  for  it ;  and  Thorne^  supposing  him- 
^  ee)f  to  have  obtained  a  good  title,  did  not  hesitate  to  dispose  of 
'^it  (o  a  person  who  entered  as  owner  of  tbe  whole  lot. 

"  if,  therefore,,  it  is  conceded  that  Reuben^s  tleed  conveyed 
^'  one  ifinth  part  only  to  Thomej  and  that  if  he  bad  entered  under 
'*  it  w^k  entry  would  have  been  according  to  his  right  as  tenant  in 
'^■^ominoa*  and  that  his  co-^euan|8  cgu!^  'not.bave  been  diaseiapd^ 
<<  beoai»«e  the  po^aessioa  would  not  ha ve  been  adverse  to  their  rtghtis; 
"  ftiU  tbia^apQot  change  the  character  of  the  defendaat's  posaession^ 
'<  OQr  (be  poavioos  posseasi^an  pf  bis  father.- .  Neither  pf  tlieip  had 
*^  any  kuowledfe  of  tbisf  deed-  The  father  purchased  by  wananty 
''  deed  ffem  Tkifrne^  whp  represented^himself  to  bsi  the  eole  pro* 
^fatetov  of  the  M.  As  early  »s  Juiy  i^rAHgHSt,  179^,  while 
^'  the  defeodani's  father  wea  ou  the  lol.  Thorny  w^9t>  to  view  it. 
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^  ami  attired  hiiMselT  Co  be  the  owner,  and  sol^  it  for  140f.  From 
'^thiit  peHod,  Hi  strictfress,  ifre  ^dv^erse  pod^ession  conraiiniced. 
«*At  ^S  Events,  it  eotom^ticed  frooi  (he  date  of  TAornc^«  de^A  to 
••iBecldcfr  flfifti^A,  which>as  Ini^^frriMflfy,  1794.  ft  iai  evident^ 
*'  therefore,  thai  the  doctrine,  in  relation  fo  the  po^i^s^fon  tif  tent- 
^'  unls  fn  common,  does  not  aipply  to  this  case.  It  might  as  well 
^'he'ui^ed  fls  applicable  to  a  conveyance  made  by  a  9tr&fifg6r,  ^ 
any  'larnds  held  in  common.  And  it  will  not  be  qnestioned,  tMt 
the  possession  of  a  pm-chaser  nndcfr  sncifa  a  A^6,  given  without 
*'  right  on  the  part  of  fhe  grantoi«  wonid  notwithstanding,  be  tfd- 
*'^  ven«e  to  the  rightforl  owners,  although  held  by  fhem  in  eommo^i. 
**  But,  in  the  present  carse,  nosuCb  tenancy  did  id  fact,  exiat.**  It 
tvas  also  held  that  the  adverse  possession  of  Smitk,  the  gjante^  of 
Thdrne,  was  safficient  to  defdat  the  coOveyance^  obtained  by  WW' 
liaM  Prtsto^,  in  1 798.  And  that  the  c^veyances  execotbd  by  all 
the  children  of  the  patentee  to  Rettben^  mtrst  emife  to  the  benefit 
of  the  dcfbudant,  who  held  under  Reuben^  through  Thome,  *Jkch^ 
son  ex  dem,  Preston  ^  Al  vs.  Smi^,  13  Johns.  Rep.  406^  4t€y 
413.  •  " 

Five  yeifrs-actuiil  adi^sfe  possession  6f  a*tfa«it  of  land  nkvder  a 
jOKiior  grant,  will  gir*  tihe  tenant  a  title'  to  so  tAo^b  as  b«  had  ib 
actual  possession,  ^veo  against  a  person  who  has  a  paraaioont  ti- 
ll^ and  is  in  the  eonstmetvoe  possesrsion  o£  the  part  in  df^pot^. 
MUdlttanVs.  Dupnu,  ^NoU  ^  Mtord's  Rep,  SlO. 

Ill  Jdekson  tx  dem.  HiR  v^.  Stre6(0r,  (5  Qot.  Rejf.  530j  ^1.) 
'Strt'qpgiiL'AilD,  J.  deliikring  the  Opinion  of  ike  Cauriy  said  y  '*  I  do  not 
^anderstand  the  Judge  ais  having  excluded  the  patent  to  Miles; 
**  bat  only  ds  deciding  tba^  the  patent  itself  witbont  other  evidence, 
**^ould  not  shew  a  eubsfsting  title  out  of  the  Lesisor  of  Ao  Plain- 
'*  ti£  In  this,  I  apprehentl,  he  was  object.  The  Ptatntiff  had 
*^  sliowflf  a  deed  for  the  premises  in  qu'esifion  fi'om  Buek  to  John 
^^StrteUr,  it  September j  1T98  ;  that  Sireeter  wefnt  into  possession 
''''under  tht  dead,  and  contined  in  possession  ucTtit  his  denth,  f^  dr 
"  SO  year^  before  the  trial,  leaving  four  cbildten  ;  (the  interesft  df 
'*  two  of  them  being  owned  by  the  Lessor ;)  and  that  the  Defend- 
"  ant  Btfnjamin,  one  of  the  children,  has  been  in  possessbn  ever 
**  stbcO;  This  tras  a  g^od  adverse  possession  against  the  patent 
*»  granted  in -1790.  -  "      '• 

"  l^h*  6v)dendO,tbit  Buck,  Who  gave  the  deed  to  Ji^nStreetery 
'*  bad  ho  title,  was  properly  rejected  on  several  grounds.  John 
**ftfee<«r  \tas  the  c^onimen  source  of 'title  tp  both  parties.  His 
'^bhildteif,  there  fbeing  no  will,  'are  presumed  to  bar6  taken  the 
''premiss  by  d^scer^l,  as  tenknta  in  common.  It  is  not  for  the 
^Befendabtto  say  that  the  common  ancestor  had  no  tide,  and 
^*  that  his  possession  ie  not  as  tenant  ih  common,  hot  in  his  own 
"ifidlridtM^r- fight.''     '     ' 
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So  iQ  the  case  of  Jackson  ex  dem.  BMen  4r  M.  ▼&  Thomaty  (10 
Johns.  Bep.  293,)  where  the  PIainti£f  claimed  the  premises  id  qqes- 
tion  as  part  of  the  Mininnk  patent,  the  question  of  title  depended 
on  the  adjustment  of  the  boundary  Knes  of  that,  and  of  four  .con- 
tiguous patents,  viz  :  John  Evans'  Patent ^  Bridgets  Patent^  Hoi- 
comb's  Poten^atid  White's  PcUeiU,  On  the  trial  the  Defendant  prov- 
ed that  pert  of  the  premises  was  within  White's  patent,  and.  all  the 
land  covered  by  this  patent  was  relinquished  on  the  trial  by  the 
Plaintiff.  The  Defendant  also  proved  that  of  the  residue  of  the 
premises  he  had  been  in  possession  for  more  than  twenty  years,  as 
a  purchaser  from  Holcovnh ;  and  that  Holcomb,  after  obtaining  his 
pitenty  and  sevei^l  years  before  the,  Defendant's  purchase  frona 
bkn.  had  taken  possession  of  the  samo;,  claiming  it  as  included 
wiUxin  the  bomids  of  his  said  patent  It  was  decided,  however, 
by  the  Court,  that  this  part  of  the  premises  lay  within  the  lines  pf 
the  Minisink  patent,  and  therefore  belonged  to.  the  Jessors  of  the 
Pldiatiff  But  the  Defendant  had  Judgment  on  the  ground  of  his 
adverse  possession ;  and  Spencer,  Ch.  J.  who  delivered  the  Opin- 
ion of  the  Court,  said ;  "  It  appears  to  me,'  that  an  adverse  pos- 
**  session  is  abundantly  made  out.  When  the  patent  was  granted 
'*  to  Holcond>,  he  did  not  live  on  Che  preo^ises  in  question  ;  but  ev- 
<'  er  since  the  granting  of  the  patent,  that  p%rt  of  the  premises  not 
*' included  in  White's  patent,  have  been  held  by  Holcomb,  ^od 
<<  those  who  have  purchased  of  him ;  ^od  the  fact  is.  prpved,  thfA 
*'the  Defendant  is  in  possession  claiming  title  under  Holcomh*s  pa- 
'*  tent,  and  he  certainly  entered  into  possession  since  the  granting 
"  of  the  patent  to  Holcomb^  for  his,  possession  l]as  been  foi  twenty, 
**  or  twenty^five  years.''.  '*  If  the  Defendant  was  not  in  possession 
**  when  Holcomb's  patent  issued,  and  the  case  shows  he  was*  oot, 
''and  if  these  premises  have  been  held  ever  since  that  patent  is- 
*'sued,  by  Holcomb,  and  those  claiming  under  him,  then  the  De- 
'^  fondant's  possession  was^  in  its  inception,  adverse. 

"The  principle,  however,  that  possession,  roust  in  its  inception 
^^  be  adverse,  and  continue  so,  is  not  well  understood.  In  those 
^'  cases  in  which  that  observation  occurs,  nothing  had  happened 
"to  change  the  character  of  the  first  possession,  and  that  was 
'*  considered  as  denoting  quo  animo  the  possession  was  held  after 
"  the  first  entry.  .  , 

'*ir  one  enter  on  land  without  any  title  or  claim,  or  colour  of 
''  title,  the  law  adjudges  the  possession  to  be  in  subservience  to 
*'  the  legal  owner,  and  no  length  of  possessioq  will  render  the 
*' holding  adverse  to  the  title  of  the  owner  ;  hxi*  if  a  man  enters 
**  on  land,  without  claim  ot  colour  of  title,  and.  no  privity  exists 
**  between  him  and  the  real  owner,  and  spch  person,  ailerwards, 
(*  acquires  what  he  considers^  good  titje,  ftom  that  moment  his 
•^  possession  becomes  adversa  I  am  not  sensible  that  the  Court 
"have  ever  held  a  contrary  doctrine.        ^  »      . .   . 

"In  the  present  case,  even  HoUomh  was  not  in  possession  of 
"  these  premises  when  his  patent  issued,  though  he  entered  imme- 


"  diately  a(ler.  It  appears  to  me  that  an  adverse  poaseasion  fpi  a 
''sufficient  leogth  of  time  to  bar  the  Plaintiff's  right  of  entry,  is 
^*  clearly  established  by  the  evidence." 

It  will  be  seen  from  the  facts  of  this  case,  that  a  great  part  of  the 
above  opinion  is  merely  hypothetical,  and  had  no  immediate  relation 
to  the  question  before  the  Coart ;  as  the  Court  unhesitatingly  decid- 
ed  that  the  possession  set  np  by  the  Defendant,  *<  was^  tnuttnc^- 
tion^  adverse,"  the  discussibn  of  the  question,  whether  a  posses- 
sion, in  its  origin,  ''in  subservience  to  the  legal  owner,"  coold  by 
any  and  what  subsequent  event,  be  converted  into  an  adverse 
possession,  seems  to  have  been  uncalled  for  in  the  decisioo  of  the 
cause;  and  consequently,  the  opinion  expressed  on  that  point  would 
appear  to  have  only  the  authority  of  a  dictum.  But  it  has  since 
been  incidentally  recognized  as  authority;  and  the  extent  and  mean- 
ing of  those  observations  of  Chief  Justice  Sfengeb^  have  been  lim- 
ited and  defined.  It  is  also  to  be  remarked,  that  the  qualifying 
words,  "  and  no  privity  exists  between  him  and  the  real  otMur,"  ma- 
terially restrain  thatvgenerality  of  expression  which  woold  other- 
wise conflict  with  the  settled  course  of  decisions  in  that  Court ; 
it  is  not  to  be  imagined,  that  such  was  the  intention  of  the  Chief 
Justice. 


In  the  following  case  of  Jackson  ex  dem.  Ten  Eyck  4r  others  v^ 
Frostj  (5  Caw.  Rep,  346.)  the  Supreme  Court  have  explained 
the  meaning  of  the  expressions  used  by  the  chief  justice  in  the 
above  case. 

One  ground  of  defence  insisted  upon  at  the  trial,  was  that  of 
an  adverse  possession ;  in  support  of  which,  the  defendant  ^^  prov- 
''  ed,  that  one  ATAlpin  occupied  the  premises  in  question  in  1795, 
*'  claiming  them  as  bis  own,  saying  they  were  in  a  gore  ;  which 
''  therefore  belonged  to  the  settlers  ;  that  MAlpin  was  ih  posses- 
^'  sion  25  years  before  the  trial,  and  more  than  20  years  before  the 
"  suit  was  commenced ;  that  about  25  years  before  tho  trial,  he 
'' exchanged  farms  with  600  Miller,  now  deceased." 

The  defendant  offered  to  show  by  Miller's  declarations,  that 
he  had  a  deed  from  MAlpin ;  which  evidence  was  objected  to, 
and  excluded  by  the  judge. 

The  defendant  then  proved  that  Miller  remained  in  posses&ioa 
12  or  15  years,  whence  the  possession  f^assed  through  several 
hands  down  to  the  defendant. 

The  widow  of  Miller  swore  that  when  her  husband  exchanged 
with  MAlpin,  he  took  a  quit-claim  deed  from  MAlpin,  who 
said  he  thought  he  had  a  good  title ;  that  no  rent  had  heee 
claimed  or  called  for  ;  and  the  premises  in  question  were  not  in* 
eluded  in  any  of  the  patents ;  that  this  was  27  years  before  the 
trial ;  that  she  could  not  read  ;  did  not  see  any  deed  executed ; 
but  MAlpin  agreed  to  give  one  ;  and  her  husband  had  a  paper 
which  he  said  was  a  deed  from  MAlpin, 
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The  judge  charged  that  the  plaintiff  had  made  oat  a  sufficient 
^title  and  location,  and  that  the  defendant  had  failed  in  estahlishing 
a  bar  by  adverse  possession. 

The  opinion  of  the  court  was  delivered  by  Savage,  Ch.  J.,  i?ho, 
in  reference  to  the  defence  of  adverse  possession,  said ; 

'« The  defendant,  and  those  under  whom  he  ckims,  have  hud 
(« possession  for  a  sufficient  length  of  tfkne.  The  only  difficulty  is, 
'*  as  to  the  character  of  that  possession.  Was  it  adverse  1  M^Al' 
**  pin  was  the  first  possessor;  he  claimed  it  as  his  own.  Why 'J 
'^  ft  was  a  gore ;  no  rent  had  been  demanded  ;  and  it  of  courae 
'*  belonged  to  the  settlers.  This  amounts  to  saybg  that  be  claim- 
**  ed  it,  because  he  had  no  title  ;  for  if  it  was  a  gore,  then  the  land 
'*  belonged  to  the  state.  The  idea  that  rent  could  be  demanded, 
<•  presupposes  a  landlord,  and  of  course  an  owner.  The  deed  to 
**  Miller  was  given  with  this  parol  abstract  of  the  title;  it  was  not 
''that  be  owned  the  land,  because  the  fee  was  vested  in  hifti  by 
*'  purchase  or  descent ;  but  it  was  his  because  there  was  no  other 
*^  owner.  This  is  no  title  on  which  to  rest  an  adi'erse  possession. 
*'  The  purchaser,  who  took  such  n  deed,  knew  that  what  lie  pur* 
"  chased  amounted  to  nothing ;  for  he  was  bound  to  know  it. 

<*  I  am  aware  that  it  was  said  in  the  case  of  Jackson  vs.  HionuiSf 
"  (16  John.  301.)  that  *'  if  a  man  enters  on  land,  without  claim  or 
**  colour  of  title,  and  no  privity  exists  between  him  and  the  real 
''  owner,  and  such  person  afterwards  acquires  what  he  considers 
'<  a  good  title,  from  that  moment  his  possession'becomes  adverse.^ 
"  This  doctrine  must  not  be  understood  as  authorizing  the  purcha- 
"  ser  to  consider  a  naked  possession  a  good  title.  It  must  be,  as  I 
\'  understand  the  law,  such  a  title  as  the  law  mW,  prima  facie^  con- 
*'  sider  a  good  title.  Otherwise  there  would  be  no  uniformity. 
''The  character  of  the  possession  might  be  made  to  depend  upon 
**  the  understanding  of  the  tenant ;  and  the  same  possession  which 
**  would  be  a  good  defence  to  one,  would  be  worthless  to  another. 
*'  And  hence  a  possession  under  a  French  grant  was  held  not  to 
''be  adverse,  because  such  a  grant  could  not  possibly  be  the 
'*  source  of  a  good  title. 

"  The  possession  of  Miller^  therefore,  seems  to  me  to  be  merely 
"  a  continuation  of  M Alpines  possession,  with  no  greater  rights^ 
''  but  precisely  of  the  same  character.  Admitting  therefore,  that 
"  the  possession  of  Miller^s  grantee  was  adverse,  the  length  of 
"time  is  not  sufficient  to  bar  the  plaintifil" 

The  defendant,  and  those  under  whom  he  claimed,  had  been  in 
actual  possession  of  the  Lands  in  controversy,  for  more  than  twen- 
ty-five years,  under  a  colour  and  claim  of  title,  by  deed ;  JTeW, 
that  the  lessors  of  the  plaintiffs  were  barred  ;  all  their  disabilities 
having  ceased  more  than  seven  vears  before   the  commencement 
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of  the  suit.     Doe  exdem.  Pritchard  ^  Al ,  vg,  Sat^yerj  1  Hawk^s 
Rejp.  337. 

• 

"  The  rule  caveat  emptor j  applies  ooly  to  parcbasers  of  defect- 
<*  ive  /c^a/ titles.  A  purchaser  of  the  legal  title  is  not  to  be  af- 
*^fected  by  any  latent  equity,  whether  founded  on  trust,  fraud  or 
'*  otherwise,  of  which  he  has  not  actual  notice,  or  which  does  not 
*<  appear  in  some  deed  necessary  in  the  deduction  of  the  title,  so 
**  as  to  amount  to  constructive  nolke."  '  WtUcoz  vs.  CaUoioay^  X 
Wash,  Rep.  41.  Sf  Vide  Hooe  Sf  Barrison  vs.  Pierce^  AdmW. 
Ibid.Zll.  •: 

In  the  case  of  Dexter  vs.  Harris,  (2  Mason^s  Rep.  636.)  Sto- 
ry, J.  delivering  the  Opinion  of  the  Court,  said  ;  **The  doctrine 
"  upon  this  subject  as  to  purchasers  is  this,  that  they  are  affected 
**  with  constructive  notice  of  all,  that  is  apparent  upon  the  face  of 
*^  the  title  deeds,  under  which  they  claim,  and  of  sQch  oth^r  ftfcts 
'*  as  those  already  known  necessarily  put  them  u(Jon  inquiry  for, 
"and  as  soch  inquiry,  pursued  with  ordinary  diligence  and  pta- 
**  dence,  would  bring  to  their  knowledge.  '  But  of  other  facts  ex« 
'*  trinatc  of  the  title,  and  collateral  to  %  no  constructive  notice  6an 
"  be  presumed  ;  but  it  must  be  proved." 

The  Statute  of  Limitations  will  not  ran  in  favour  of  a  purcha- 
ser for  valuable  consideration,  who  had  knowledge  of  the  rights 
of  the  parties,  nor  where  he  held  as  tenant  in  common,  and  daring 
the  minority  of  the  other  party.  Saxon  Sf  TJx,  vs.  Barhsdale  ^ 
A/.,  4  Bq,  Rep.  {Dess.)  52?. 

A  defendant  in  ejectment  being  in  possession  of  the  land  for 
which  the  suit  is  brought,  holding  the  same  by  a  title  adverse  to 
that  of  the  plaintiff  for  twenty  years  or  more,  is  not  necessarily  en- 
titled to  a  verdict.  Bowie  vs.  (yNeale  ^  AL  Lessee^  {On  Ap' 
peal^)  5  Harr.  if  Johns.  Rep.  226.  In  this  case  .the  defendant 
held  as  devisee  under  the  will  of  a  husband,  thd  lands  in  question, 
which  were  the  property  of  the  devisor's  wife  ;  it  was  Held^  that 
such  possession  could  not  create  a  presumption  of  title,  or  pre- 
vent the  recovery  of  those  derivifig  title  under  the  wife. 

Only  an  innocent  purchaser,  obtaining  the  title  without  notice, 
will  be  protected  in  equity.  A  volunteer  cannot  occupy  more  fh- 
vourable  grounds  than  his  principal.  Rearden  vs.  Searcy's  heirs 
^  Al  3  Marsh.  Rep.  (Jfy.)  542,  543.  . 

In  the  case  of  Jackson  ex  dem.  Sitzer  vs.  WaltermirCy  (7  Cow. 
Rep,  353,  357.)  the  plaintiff  brought  ejectment  for  dower  set  off 
to  his  Lessor  as  the  widow  of  Frederick  Sitzer^  in  the  farm  pos- 
sessed by  the  defendant.  The  plaintiff  proved  that  the  Lessor's 
husband  resided  on  the  farm  in  question,  and  used  it  as  his  own 
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duriog  the  coverture,  that  he  died  the  last  day  of  Aprils  1821. 
The  defeDdant  gave  in  evidence  a  deed  from  Frederick  Sitzer  ia 
his  lifetime*  ^zted  November  16th,  1785,  by  which  Sitxer  granted, 
&C.  and  qnit  claimed  to  A.  Wilcox^  his  heirs  and  assigns,  all  his 
(i9/«)  right,  title,  &c.  of,  in  and  to  the  possession  and  improve- 
ments of  the  farm  in  question.  Sitzer  covenanted  in  this  deed, 
(that  be  was  then  truly  and  lawfully  possessed  of  the  premises,  as 
the  same  were  truly  granted.  From  Wilcox^  the  possession  of  the 
lapd  passed  through  several  hands  to  the  defendant,  who  was  in 
possession  when  this  suit  was  brought. 

Savage,  Ch.  J.,  delivering  the  Opinion  of  the  Court,  said ; 
''The  testimony  of  the  defendant  consists  of  the  facts  stated  by 
''  J^abiead  ;  that  he  purchased  the  possession  of  50  acres  of  the 
*'  same  lot ;  and  of  the  deed  from  Sitzer  to  Wilcox.  By  this  deed^ 
'^  Sitzer  conveys  to  WUcox,  hi?  heirs  and  assigns,  all  the  right  of 
^*  the  grantor,  to  the  possession  and  improvements  of  the  farm  in 
^*  question ;  and  covenants  that  be  is  lawfully  possessed  of  the 
^^jpremisesj  as  ike  same  are  tndy  granted. 

^'  This  deed  is  one  link  in  the  chain  of  (he  defendant's  title. 
*'  The  farm  has  been  held  under  it  ever  since  its  date,  November 
<*  16th,  1785;  and  without  doubt  the  defendant  is  protected  by  that 
^*deed,  and  his  possession  under  it ;  from  the  claims  of  any  person, 
^'^upon  the  facts  as  they  appear  in  this  case.  It  was  not  accom- 
"  panied  with  any  declarations,  as  in  Jackson  vs.  Frosty  (5  Cowen^ 
<'  346,)  which  showed  the  absence  of  right  or  title.  The  grantor 
t*  conveys  the  possession  forever.  He  docs  not  say  that  he  con- 
"  veyed  a  fee ;  but  such  must  have  been  the  intent.  The  deed 
«'« is  inartificially  drawn ;  but  if  we  apply  the  rule  laid  down  by 
(<Lord  Mansfield,  {Cotop.  600,)  'that  deeds  shall  operate  ac- 
*'<  cording  to  the  intention  of  the  parties,  if  by  law  they  may,' 
^  there  can  be  no  doubt  that  it  carried  a  fee.  The  intention  of 
*"  the  grantor  was,  to  pass  his  title  ;  and  he  supposed  himself  to 
^*  have  am  estate  of  inheritance.     {And  Vid.  SDall  477.)" 

Judgment  for  the  Plaintiff. 

In  the  case  of  Alexander  ^  Al  vs.  Pendleton,  ^8  Cranch^s 
4|cp.  461.)  Marshall,  Ch.  J.  delivering  the  Opinion  of  the 
CovH^ssdd;  '^ Rut  as  the  contract  does  not  appear  on  the  title 
**  papers,  but  was  verbal,  a  purchaser  for  a  valuable  considbration 
*(  coiild  not  be  affected  by  it*  unless  he  was  a  purchaser  with  oo- 
^'tice.  Finding  Parthenia  Dade  in  the  quiet  and  undisturbed 
*' posj^ession  of  ibur  hundred  acres  of  land,  forming  a  parallelo- 
**  gmm,  limited  on  the  west  by  the  line  north  6  west,  be  had  a  right 
*'  to  consider  that  line  as  established,  so  far  as  respected  the  land 
*'  of  Parthenia.  He  was  not  bound  to  know  that  a  private  parol 
**  agreement  existed,  vhich  would  control  the  possession.  This 
^'  trust  therefore  no  more  passed  with  the  lami  to  Hartshorne, 
**  than  if.ould  eny  other  secret  trtist  of  which  he  had  no  know- 
"  ledge." 
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"  The  various  suits  ^rbich  hare  been  instituted  by,  and  against 
*^  the  ancestors  of  the  appellants  cannot  affect  tbis.cause.  A  suit  not 
"  prosecuted  to  a  decree  or  judgment  is  not  constructive  notice 
"  a  person  not  a  pendente  lite  purchaser;  and  were  the  ]anr  oth- 
''  ervrisei  those  suits,  until  that  instituted  in  1796,  would  con- 
*'  vey  no  notice  of  the  private  agreement  made  in  1741.  A 
*' knowledge  of  the  suits  therefore  would  not  imply  a  knowl- 
*'  edge  of  the  trust ;  and  possession  for  fifly  years,  though  with 
"  knowledge  of  a  better  title,  if  adversary,  constitute^  a  good  de- 
"  fence  against  that  title. 

'^  In  1796,  Charles  Alexander  instituted  a  suit  against  sundry 
"  persons  claiming  the  land  in  controversy  for  the  purpose  of  al- 
''  tering  the  boundaries  which  had  been  held  by  Parthenia,  and 
''  those  claiming  under  her,  from  the  year  1732,  and  which  had  been 
''surveyed  under  an  inteilocutory  decree  made  by  the  Court  of 
^*  Chancery,  in  the  year  1741.  In  defending  themselves  against 
"  ihis  claim,  the  purchasers  of  this  land  had  a  right  to  unite  the 
''  possession  of  Parthenia  Dade  to  their  possession,,  wit hoal  being 
^'  affected  by  a  secret  trust  of  which  they  had  no  notice.*' 


Where  the  tenant  in  tail  had  executed  a  conveyance  in  fee,  and 
his  grantee  had  entered  and  remained  in  peaceable  and  undisturb- 
ed possession  more  than  seven  years  after  the  death  of  the  graoo 
tor,  and  tfie  plaintiff  bemg  under  no  disability ;  HeU^  that  the 
possessioo  was  protected  by  the  Statute  of  Limitations.  Wells  wa, 
Newholdj  Taylor's  Rep.  197. 

And  the  title  uudet  colour  of  which,  the  adverse  possessor  holds, 
must  be  adverse  to,  and  different  from  that  of  the  true  owner ;  for 
if  stich  adverse  possessor  claim 'that  identical  title  as  his  own,  and 
found  his  possession  thereupon,  and  it  lurns  out  that  he  has  not 
obtained  it,  his  possession  will  not  be  deemed  adverse  to  the  law- 
ful owner  of  that  title 

Where  A.  entered  into  possession  of  land  in  1770,  and  io  1786 
received  a  deed  from  his  father  and  mother  for  the  Land,  but 
which  was  not  acknowledged  by  the  mother,  to  whom  the  title 
belonged  by  inheritance  ;  it  was  held  that  the  acceptance  of  the 
deed  was  sufficient  to  repel  the  parol  evidence  that  A.  entered 
adversely  to  bis  meither's  title,' or  if  his  possession  had  been  ad- 
verse to  that  time,  it  ceased  to  be  so,  on  accepting  the  deed,  and 
he  was  deemed  to  hold  under  the  deed  such  interest  as  his  father 
held,  that  is  an  estate  for  life ;  and  that  on  the  death  of  the  father 
the  estate  reverted  to  the  mother  or  her  heirs.  Jackson  ex  dem, 
Sihsabttngh  f  Al  vs.  Sears^  10  Johns.  Rep,  436,  441.  Cited 
and  confirmed^" in  Jackson  ex  dem.  Stevens  vs.  Stevens ^  16  Johns. 
Rep.  1 16 ;  and  Jackson  ex  dem.  Corson  Sg^  Sebring  vs.  .Cairns^ 
^  Coles,  ioJohnf.  Rep.  30\. 
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In  Jackson  ez  dem,  Stevens  vs.  Stevens,  (16  Johns.  Bejf.  1 16.) 
SpEffCEB,  J.  who  delivered  the  Opinion  of  the  Courts  satd ;  '*  It 
*''  nras  objected  that  the  deed  from  Briggs  aod  wife  to  Ebenezer 
'*  Stevens  was  void,  on  the  ground  that  Samuel  Stevens  held  ad- 
*'  Tersely.  It  will  be  observed,  that  he  was  dead  when  this  deed 
^*  was  given,  and  that  Ebenezer  Stevens  had  succeeded  as  tenant 
*'  in  common  with  his  widow,  under  the  will,  to  an  undivided  por- 
'*  tion  of  the  estate ;  and  it  may  well  be  doubtedy  whether  a 
''  deed  which  he  took  when  actually  entitled  to  a  part  of  tho 
''  estate  can  be  said  to  be  adverse.  But  there  is  another  decisive 
'*  answer :  Samuel  Stevens^  accepted  a  deed  from  Briggs  and 
"  his  wife,  and  he  held  under  it  such  a  right  as  the  deed  conveyed. 
''That  right  was  only  the  interest  which  Briggs  had  in  the  pre- 
'^  mise^  as  his  wife  never  acknowledged  the  deed,  until  several 
<•  years  after  the  death  of  Samuel  Stevens  ;  Briggs^  interest  was 
<<  an  estate  for  life^jur^  uxoris.  The  possession  of  Samuel  Ste^ 
"r^ji^was  not  then  adverse  to  the  right  of  Briggs*  wife.  (10 
''Johns.  Rep.  441.)" 

The  case  of  Boehm  ^  Shitz  vs.  Engle  (1  Dallas^  Rep.  15.)  was 
an  action  on  the  case.  The  plaintiffs  under  a  power  in  the  wiM  of 
Henry  Bolster^  deceased,  had  sold  at  pnblick  vendue  to  the  de- 
fendant, a  house  and  lot  in  the  City  of  Philadelphia,  for  £802,  and 
shortly  after  tendered  faim  a  deed  for  it,  which  the  defendant  re- 
fused to  accept,  being  advised  by  council  that  Bolster  had  no  good 
title  to  the  lot  Upon  which  the  plaintififo  brought  a  special  ac- 
tion on  the  case  for  the  consideration  money. 

On  the  trial,  in  support  of  Bolster's  title  the  plaintifis  produced 
a  patent  to  Jane  Batchdor^  dated  1694,  and  a  deed  from  one  Ruh* 
wrd  Tucker  (who  had  married  Jane  Batckelor^)  to  John  Chambers^ 
d^ed  1685,  iind  dedaeed  a  regular  title  from  Chambers  down  to 
Bolster.  The  plaintiffs  acknowledged  the  defect  in  the  title,  in 
Tucker's  conveying  his  wife's  estate  without  her  joining  in  the  deed, 
but  insisted  on  sixty  years  possession  as  giving  a  good  title  under 
the  statutepf  32  H.  8.  c.  2.  Held  that  the  statute  of  32  K  8.  c. 
2.  did  extend  to  Pennsylvaniaj  and  that  the  plaintiffs  were  entitled 
to  recover. 

In  Slade  vs.  Grijin,,  (2  Hayw.  178.)  M'Kay,  J.  said,  '*  Admit- 
"  ting  the  plaintiff's  pafent  covers  the  whole  land,  the  defend- 
'*  ant's  title  also  covers  a  part  of  it,  and  of  this  part  the  de- 
^*  fend  ant  has  been  in  possession  for  n^ore  than  7  years.  The 
<<  plaintiff  has  been  in  possession  all  along  of  part  of  the  land  cov- 
'^ered  by  his  patent,  but  not  in  the  actual  possession  of  any  part 
^'  within  the  defendant's  deed,  and  in  such  case  the  Act  of  Juimita- 

"tions  is  a  bar  to  the  plaintiff."    ^  Fide  Sawyci-  vs. ,  2 

Ibid.  235.     Larkim  vs.  Miller,  2  Ibid.  345. 
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to  the  case  of  2>ufo«r  vis.  Cttm/ranc,.  (11  Martin's  Rep,  715.) 
the  defendant  prescribed  ander  a  Sheriff's  deed  ;  the  Cotnrt  said, 
'*  The  title  presented  here  is  perfect  as  it  respects  form ;  it  pur- 
**  sues  the  very  words  of  the  statute  ;  the  defect  is  a  want  of  right 
**  or  aothoirity  in  the  Sheriff  to  make  such  a  conveyance,  ttot  a  de- 
''feet  in  the  manner  he  made  it.  As  nothing  therefore  appears 
<<  upon  the  face  of  the  deed  which  is  defective,  the  knowleage  of 
**  of  want  of  right  in  the  person  who  sold,  is  not  brought  home  to 
^'  the  vendee,  and  his  Error  was  one  of  fact  not  of  law.  It  is  diffi- 
'*  cult  to  see  where  is  the  difference  between  this  case  and  an  or* 
'*  dinary  one  of  sale,  where  the  purchaser  acquires,  from  a  person 
"  who  has  no  title,  by  a  regularly  executed  act,  before  a  notary 
^*  public ;  in  such  case  the  buyer  acquires  none,  but  he  has  that 
**good  faith  which  enables  him  to  plead  prescription." 

In  the  xase  of  Jackson  ex  dem.  Corson  8f  Sehring  vs.  Caitns  4r 
CoUst  (20  Johns,  Rep.  dOl,)  it  appeared,  that  Jacob  Corson  died 
seised  and  possessed  of  the  premises  in  question,  and  other  real 
estate,  in  177$,  leaving  three  children  :  Mary,  the  wife  of  Jo^h  8%- 
monson ;  Comeliay  wife  of  Ernest  Lihdery  and,  after  his  death,  wifb 
of  James  Duffie  ;  and,  after  his  death,  wife  of  Gozen  Ryers;  xnd 
Elizahethy  wife  of  Jacob  8ebring.    Mary,  the  wife^of  Simonson^ 
died  in  1779,  leaving  two  children,  CorneKay  one  of  the  Lessors  of 
the  Plaintiff,  and  John  Simonson,  who  was  living  at  the  time  of  the 
trial.     Cornelia^  at  the  age  of  19  years,  tnarried  Danid  Corson/m 
1791,  from  whom  she  was  legally  divorced  on  the  4th  of  Deoiemk>er, 
1810,  by  a  de<^ee  of  the  Court  of  Chancery,  dissolving  the  mar- 
riage.    Cornelia  the  daughter  of  Jacob  Corson,  and  afterwards 
the  wife  of  Gozen  Ryers,  but  before  her  marriage  with  him,  and 
whilst  she  was  the  wife  of  Duffie,  occupied*  with  her  then  htisband, 
the  premises  in  question.     On  the  23d  of  Janttary,  1788,  being 
then  the  wife  of  Gozen  Ryers,  she  and  her  husband  executed  a 
deed  to  Terence  Reillyt  for  qne  half  of  all  the  lands,  &c.  of  which 
Jacob  Corson,  Junr.  died  seised ;  this  deed  was  never  acknowledg- 
ed by  Mrs.  Ryers;  and  on  the  30th  day  of  the  same  month,  in  the 
.same  year,  Terence  Reilly  re-conveyed  the  same  premises  to  Go- 
zen Ryers,     On  the  21st  of  September,  1792,  Gozen  Ryers  execut- 
ed to  the  new  loan  officers  of  the  county  of  Rickmidnd,  a  mortgage 
of  the  premises  in  question.     On  the  13th  of  July,  1795,  Mrs. 
Ryers  died  without  issue.     On  the  5tb  of  June,  1 800,  Goism  Ry- 
ers  executed  a  mortgage' of  the  same  premises  to  Richard  Wain, 
to  secure  the  payment  of  2000  dollars.     In  January ^  1802,  Gifzer^ 
Ryers  died.     Before  the  death  of  Mrs.  Ryers,  her  sister  Elitabeth, 
one  of  the  lessors  of  the  Plaintiff,  married  Jacob  Sebring,  Junr. ; 
he  died  on  the  4th, of  Augiisij  1803.     The  mortgage  from  Gozen 
Ryers  to  Richard  Wain,  was  foreclosed  and  sold  tander  a  decree  of 
the  Court  of  Chancery ;  Cairns  became  the  purchaser,  for  the  sum 
of  6300  dollars,  and  on  the  dth  Avgust,  1805,  received  a  deed  of 
the  premises  from  a  master.     On  the  3d  of  April,  1808,  Cairns 
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paid  off  the  mortgage  from  Goztn  Byers  to  the  nezo  loan  officers  of 
the  county  of  Bitknwnd. 

'  It  was  proved,  that  Gozen  Byers  was  in  possession  of  one  half 
of  the  Corson  property,  inclading  the  premises  in  quesfion,  from 
the  time  of  his  marriage  with  Cornelia,  until  his  death  ;  and  that 
John  P.  RyerSf  (his  son,  by  a  former  marriage,)  held  possession  of 
it,  uotfl  after  the  sale  of  it  to  the  Defendant,  Cairns.  Gozen  Ry* 
ers,  claimed  the  property  as  his  own.  by  purchase  from  Terence 
ReUly ;  and  frucb  claim  was  asserted  before  and  after  the  death 
of  his  wife.  Cairns  had  been  in  possession  since  the  sale  to  him. 
The  other  half  of  the  Corson  property  had  beeen  held  by  John 
Simonsont  and  those  claiming  under  him,  for  many  years,  and  as 
far  back  as  the  witnesses  could  remember.  Gozen  Ryers  built 
several  houses  on  the  part  possessed  by  him,  in  one  of  which  J. 
Johnson  lived  in  1 796. 

The  Defendants  set  up  an  adverse  title  and  possession. 

Spencer,  Ch.  J.  who  delivered  the  Opinion  of  the  Couri^  said ; 

'*  It  was  decided  by  this  Court  in  the  cases  of  Jackson  vs.  Sears, 
*^  (10  Johns.  Rep,  435,)  and  Jackson  vs.  Stevens,  (10  Johns.  Rep. 
**  1 10,)  that  a  grant  in  fee  by  the  husband  and  wife,  of  the  wife's 
'*  lands,  the  deed  not  being  acknowledged  by  her  according  to  the 
<'  Statute,  passed  only  the  husband's  interest,  and  that  the  estate, 
<^  after  his  death,  reverted  to  her  and  her  heirs.  At  the  common 
^'law,  the  alienation  of  a  husband,  who  was  seised  in  right  of  his 
'<  wife,  worked  a  discon^ndance  of  her  estate.  This  was  reme- 
''diedby  the  Statute  of  32  H.  VIII,  Ch.  28,  s.  6,  and  which  has 
"been  re-enacted  here,  (1  Ctreenleafe's  Ed.  L.Jif,  Y.  393,)  and 
^  continued  in  the  successive  revisions  of  the  Statutes.  The  Act 
*' was  passed  the  3d  of  March^  1787.  The  2d  Section  declares, 
•(  that  no  fine,  feoffmepl  or  other  act,  made  or  done  by  the  bus- 
*<  band  only,  of  lands,  the  inheritance  or  freehold  of  the  wife,  du- 
^*  ring  coverture,  shall  work  a  discontinuance,  or  be  prejudicial  or 
^'hurtful  to  the  wife,  or  her  heirs;  but  that  the  wife,  and  her 
*^  heirs,  shall  and  may  enter  into  all  such  lands,  and  hold  the  same 
'*  according  to  their  rights  and  titles  therein,  as  if  no  such  fine, 
*'  feoffment  or  other  act  had  been  done. 

'*  The  deed  to  ReUly,  in  January,  1788,  although  the  wife  join- 
'^  ed  in  it,  was  not  within  this  Statute,  for  it  was  an  Act  entirely 
*' null  and  vpid  as  to  her.  The  Statute  intended  where  the  con- 
*<  veyance  was  to  devest  her  right,  that  she  should  aliene  accord- 
*'  ing  to  law,  that  is,  by  a  deed  acknowledged  by  her,  before  a 
**  magistrate  thereto  authorized.  That  deed  then,  operated  only 
'<  as  a  deed  from  Syers,  and  did  not  devest  the  right  of  his  wife, 
^*or  his  heirs. 

'^When,  therefore,  Beilly  re-conveyed  to  Ryers,  the  latter  ac- 
^*  quired  no  new  right,  but  was  merely  re-invested  with  his  former 
"  estate,  the  right  to  the  possession  during  the  coverture.  The 
*'  mortgage  to  the  new  loan  officers,  in  1792,  by  Byers,  is  open  to 
"  the  same  remarks.     It  had  no  effect  on  the  wife's  rights. 
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'*  It  Iwcomes  wholly  upoecessary  to  consider  (he  effect  of  Ry- 
** pn*  .motig^ge  to  IValn,  in  June,  1800,  for  this  action  ivas  brought 
"  within  seventeen  years  thereafter. 

'^Cornelia  Ryers  died  in  JtUy,  1796,  and  it  becoiB^.^quiifttion' 
'' whether  the  cootioQance  of  G.  Ryert  in  possession  from  that 
^*tim9  until  his  deaih.  in  January^  18Q2,  acquired  tb^  character 
''of  a  hostile  and  adverse  possession  9»  f^gwmt .  ib^  ihejr^.of 
''his  wife.  It  is  inserted  hy  tlie  D^fmiw^-p  ^qpa^,  jtltsa: his 
"  posaeseioB  becanoe  hostile  and  a4v^r9i»  JmiMrfiftttfly  jn^ffr  the 
".death  of  his  ivife,  and  they  rely  lon  4blr  .fficln  ttf  V^  jwwg 
"  erected  haiidings  on  the  premiaes  as  .oarly  ^9  jl7f  6»  tyad  ^is 
"claiming  the  premises  to  be  his  property. 

^'  We  must  consider  Mrs.  Ryer»,  ae  entMcfd  iO'4hat  part  of 
"the  C^son  estate  which- she  possessed ^b^^er  lier  ntonriage 
''with  RyerSf  and  which  he  possdsse^  dnrmg^the  4U>|r«iitQ|e, 
*'  and  afterwards  in  severalty.  The^e  is  no  ^t^id^iieip  that  tlie 
"co-parceners  ever  made  partition,  b^  th^  oMftsUiTibed  ^posses- 
**  sion  of  one  moiety  of  the  Corson  o«»tate  by  j^S^maMMii,  -and  Of 
"the  other  by  Mrs.  Ryers  and  her  Ms^nd;  avthvifisBea  «  pre- 
"  sumption  of  a  release- among  the  ke^afceo^s.  \    -.•: 

*'  As  to  Elizabeth  Sebring,  she  was  ma^rij^d  to  Jacob  Selfrf^, 
**  before  Mrs.  ^yers*  death*  Sebring  died  in  1803.'  Unless,  then, 
"G.  Ryers  merely. continuing  in  possession  after  the  death  of 
*'bis  wife,  in  1795t;  cldiniiog  the  premises  as  his,  ahd  erecting 
''buildings  thereop,  constitutcsr  an  adverse  possession,  there  is 
**  nothing  Jto  bat  Mrs.  Sebring*i  right  to  recover.  It  is  ob^ery* 
".able,  that  G.  Ryers  made  no  conveyance  of  the  premises  ^f- 
"ter  the  death  of  his  wife,  until  the  5th  of  June,  1800^  when 
"  he  executed  a  mortgage  to  PTaln.  I  put  out  of  view  the 
'*  deed  to  ReiUy,  and  his  conveynnce  to  G.  Ryers^  as  void  and 
"  migatory  acts ;  Ryers  must  be  considered  ns  holdipg  and  en- 
"joying  tne  premises  ia  consequence  of  his  mairital  rights,  and 
"he  was  a  tenant  at  sufferance  after  this  denth  of  his  wife. 
'^  'An  estate  at  sufferance  is  where  one  comes  into  possei^sion 
'*  of  land  by  lawful  title,  but  keeps  it.  aAetwards  without  any 
"  title  at'all.' "  (2  BL  Cam,  149.)  "  And  this  estate  may  be  de^ 
"stroyed  whenever  the  true  owner  shall  make  an  actual  entry 
"  on  the  lands,  and  oust  the  tebant ;  foi*,  before  entr^,  he  can- 

'  '*  not  maintain  an  action  of  trespass  against  the'  tenant  by  suf- 

•  ^*  ferance,  as  he  might  against  a  stranger,  and  the  reason-is,  be- 

"cause  the  tenant  being  once  in  by  a  lawful  title,  tlie  law,  which 

"  presumes  no  wrong  in  any  mart,  will  suppose  nim  to  continue 

.  "  upon  a  title  equally  lawful ;  unless  the  owner  of  the  land  by 
"  some  public  and  avowed  act  such  as  entry  is,  will  declare  his 
^'  continuance  to,  be  tortious,  or,  in  common  language,  wrongful.'^ 
"  (2  Bl  Com.  149,  150.)  We  perceive,  then,  that  Rtifr$*  continu- 
^'  ance  in  possession  after  the  termination  of  the  estate  he  faeld'in 
"  right  of  his  wife,  was  a  tenancy  at  sufferance,  not  tortious  as  re^ 
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^g^rAeA  the  true  owners,  and,  consequently,  not  hostile  orad« 
fc<  vefrse  to  their  right.  His  claim  of  title  and  bnildiag  on  the  prem- 
''  tes,  caniiave  no  effeci,  for  it  does  not  appear  that  this  was  ever 
«'  btooght  home  to  the  knowledge  of  the  lessors.  I  do  not  mean 
«*  to  admit,  that  had  the  claim  been  known  to  them,  that  a  mere 
^'  claim  of  title  by  a  tenant  at  sufferance  vronld  create  a  disseisin, 
^  or  a  possession  adverse  to  the  true  owner.  It  is  nnhecessary  to 
«<  decide  upon  the  operation  of  the  mortgage  by  Ryers  to  Waln^  in 
^*  1800,  or  whether  that  constituted  an  adverse  poesession,  al- 
"  thoi^  I  am  of  opinion  it  did  not ;  and  that  there  never  was  an 
**  adverse  possession  until  Cairns*  entry,  subsequent  to  the  sale 
«in  1805." 

'^Ihave  been  more  particular  in  stating  the  reasons  of  the  de- 
'^ciaion  of  the  Coart  in  this  case,  than  was  necessary,  afe  all  the 
*'priiici|to  were  decided  by  this  Court  upon  a  state  of  facts  be- 
^'  tweea  4^e  same  lessors  and  CdtVns,  on  a  former  occasion,  but 
'*tkat46ci8ion  waft » not  reported.  We  then  decided,  that  Ryers* 
^^cpntinmace  hi  possession  was  not  Averse,  and  that  the  lessors 
'^#ere  n6t  bailed  by  the  Statute  of  Limitations." — ^  Fide  Doe  ex 
ism.  Miner  vs.  Srigkiwen^  10  East's  Rep,  5^3. 

Where  A.  bought  land  in  1782,  and  put  B.  one  of  his  sons,  in 
immediate  possession,  and  declared  he  had  bought  it  for  him,  and 
afterwards  died  in  1789,  leaving  several  children,  his  heirs  at  law, 
and  B.  continued  in  possession  of  the  land  above  27  years,  but 
ijritheut  having  obtained  a  deed  from  his  father  '•  it  was  Held,  that 
B.  was  in  possession  under  (lis  father,  and  not  in  his  o\f n  right,  or 
adversely  to  his  father  j  and  that  the  rest  of  the  children  of  A. 
^r6  Entitled  to  their  proportion  of  the  land  so  occupied  by  B. 
Jackson  ez  dem.  Brarrdey  ^  ALvs,  Benjajmn,  8  Johns.  Rep.  101. 

The  will  of  a  husband  does  not  pass  his  wife's  land,  and  no  pos- 
MSsioD  of  the  same  1^  a  devisee  under  the  will,  can  create  a  pre- 
sumption of  title,  or  become  adverse  to  the  true  owner.  BoTtie 
ViB.  (yj^^eale  ^  AL  Lessee^  5  Harr.  4*  Johns.  Rep.  226. 

Sad.  An  adverse  possession  must  be  hostile  in  its  inception ;  must  be 
marked  by  definite  boundaries  ;  must  be  a^  actual  occupancy,  posi- 
tive netorioas,  uninterrupted,  and  continued  for  the  space  of  time 
Cjequired  by  the  Statutes  of  Limitations,  in  order  to  toll  an  entry. 

That  an  adverse  possession  niay  be  a  bar,  strict  proof  is  requir- 
ed that  it  was  hostile  in  its  inception,  and  had  continued  so  for  20 
years ;  and  the  possession  must  also  be  maiJEed  by  definite  boun- 
daries. Brandt  ex  dtm.  Walton  vs.  Ogdeny  1  Johns,  Rep.  156. 
Qay  vs.  Mqffit,  2  Bibb*s  Rep,  607.  M*Gee  vs.  Morgan,  1  Marsh. 
jtp.  (jTy.)  62, 

The  rule,  that  an  adverse  possession,  to  bar  an  ejectment,  must 
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be  hostile  id  its  inceptioD,  and  cootinue  so.  for  26  yeafs,  does  not 
apply  to  the  eotry  of  the  tenant ;  but  to  the  act  by  which  the  pos^ 
session  becomes  adverse.  Jackson  ex  dem.  Kram  vs.  Brinks  6  Gnn 
Rep.  483. 

Ad  entry  adverse  to  the  lawful  possessor  is  Dot  to  be  presumed!.. 
It  must  appear  by  proof.  Jackson  ex  dem,  Oansevoort  4*  AL  vs> 
Parker y  3  Johns.  Cos.  124. 

The  plaintiff  claimed  the  premises  in  questioD  as  heir  at  law  of 
his  father,  aod  clearly  made  out  a  good  title  id  his  father ;  The 
Court,  said,  "  It  was  iocumbent  on  the  defendant  to  shew,  that 
^' that  title  had  beeD  defeated  by  an  adverse  possession  agreeable 
''  to  the  Statute  of  Limitations,  during  the  father's  life-time.  This 
"  title  by  possession  so  as  to  defeat  a  grant,  or  other  legal  coavey- 
"  ance,  is  never  to  be  presumed  ;  but  must  be  actually  proved  and 
«<  shewn,  in  order  to  rebut  a  prior  title,  in  the  same  manoer,  aod 
"  with  the  same  d^^ee  gf  precisioD,  as  plaiotiff  must  shew  a 
**  clear  title  iu  him,  before  he  can  recover."  Bockell^  Ads.  Holfnes, 
2  Bay*s  Rep.  491. 

It  is  a  settled  rule  that  the  doctrine  of  adverse  possession  is  ia 
be  taken  strictly,  and  not  to  be  made  out  by  inference,  hot  by 
clear  and  positive  proof  Everyi  presumption  is  in  favour  of  pos- 
session in  subordination  to  the  title  of  the  true  owner.  And  if  a  per- 
son enters  without  pretence  of  title,  his  possession  will  be  deemed 
the  possession  of  the  true  owner.  Jackson  ex  dem,  BonneU  4r  M, 
vs.  Sharp,  9  Johns,  Rep.  167. 

'*  And  wherever  an  adverse  possession  is  relied  on,  it  seems  that 
*^  there  should  be  some  proof  of  ao  actual  ouster,  for  prosumptioQ 
*'  of  adverse  poesession  from  circumstances  shall  scarcely  be  deem* 
"  ed  sufficient."     2  Esp.  At.  Pri.  9.  (Old  paging,  435.) 

A  claim  and  colour  of  title  sufficient  to  destroy  allpresunptioD 
that  the  defendant  is  in  possession  under  the  plainfifi,  is  adverse. 
Jackson  ex  dem.  Dvnbar  ^  AL  vs.  Toddy  2  Caines*  Bep,  183.  4r 
Vide  Jackson  ex  dem.  PtUnam  if  Al,  vs.  Bowen^  2  Cainos'  Rep.  368. 

Whether  a  possession  claiming  title,  uoder  a  parol  gift  of  land 
from  the  owner,  is  such  an  adverse  possession  as  will  bar  an  eject- 
meDt  ?  Qut^e.  Jackson  ex  dem.  Bradt  ^  AL  vs.  Whitbeeky  & 
Cow.  Rep.  632.  Jackson  ex  dem.  Young  8f  AL  vs.  EUis^  Whiie^ 
^3  Johns.  R^.  120. — 8ed.  Vide  Jackson  ex  dem.  VanAUnrs. 
R^g^rsy  (1  Johns.  Cae.  33.)  Where  it  is  decided,  that  eucli  a 
possession  is  Dot  adverse  to  the  graotor,  aod  that  the  grantee  WM 
merely  a  toDant  at  will, 

"  In  order  to  gain  a  title  by  possession  under  this  act  IStatuie 
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of  Lin^itatwns  df  North  CdroUnd]  these  circamstances  miM 
concur — he  ditist  be  possessed  of  hod  which  bftth  been  actiiall]f 
granted ;  a  possession  of  vacailt  lands  will  not  do,  noless  attended 
with  such  circumstances  as  required  by  the  late  Act  of  Asaembly 
for  limiting  the  claim  of  the  State — be  must  take  possession  with 
a  belief  that  the  lands  possessed  is  his  own,  as  undef  a  patent,  or 
deed  under  some  patentee— he  must  take  posseasion  with  atich 
circumstance^  as  are  capable  in  their  nature,  of  botifyittg  to  man-^ 
kind  that  be  is  upon  the  land,  claiming  it  as  his  own,  as  in  person 
or  bj  his  tbnstnt — this  notorious  possession  must  be  a  conf  inued 
possession — a  secret  taking  possession,  and  not  continuing,  it,  as 
it  cannot  answer  the  ptlrpose  of  notoriety,  to  adverse  claimadta, 
cannot  extinguish  their  claim  for  having^not  beet)  put  in  indue  time. " 
"  A  singie  act  of  taking  possession  and  tbiin  leaving  the  land  Will 
not  do ;"  ''  Tlie  possession  that  is  capable  of  ripenine  into  title, 
must  be  notorious,  and  contiriued  foe  seven  years  witbottt  entry, 
claim  or  action,  on  the  other  side.'^ — Den  ex  dem,  Anijhrtwo  vs. 
Mulfdrd,  1  Hay w.  Rep  320,321.  ^  Vide  Den  et  dem.  Park 
vs.  Cochran  ^  Al.  Ibxd.  180.  Den  ex  dem,  Bhidt  vs.  BmUhy 
Ibid.  249.     Borrets  vs.  Turner ^  ilbid.  114. 

Possession  of  .lands  for  seven  years  under  colour  of  title  bara 
the  right  of  entry,  although  the  possessor  knew  at  the  time  he 
obtained  his  colour  of  title  and  fook  possession,  that  the  lands 
belonged  to  another  person.,  Den  ex  dem,  Reddick  ^  Ux.  vs.  Leg- 
gaU  3  itfttrpZ*.  Rep.  539. 

But  in  the  case  of  MiUer  ^  Al.  vs.  Shaw,  7  8erg,  Sf  R.  Rep. 
136.  Gibson,  J.  said ;  «'  The  truth  is,  that  the  Statute  [of  Lim- 
^^  %tation9^'\  was  never  intended  as  a  means  of  acquiring  title,  or 
'^as  an  encouragement  to  people  to  enter  on  each  other's  land 
''  with  a  view  to  hold  it ;  but  to  compel  them  to  decide  their  con- 
*Hroversies  while  transactions  arc  recent  and  the  evidence  of 
"  them  .is  attaioable ;  and  there  its  operation  in  protecting  a 
('  possession  under  a  bad  title,  or  no  title  at  all,  is  but  a  tomge' 
*^  qvetfme  of  the  object  of  its  enactment,  and  not  the  object  it- 
"  -Jlf." 


And  in  the  case  of  Den.  ex  dem.  Jones  vs.  Ridiey^  (S  N,  Car. 
Law  .Rap.  400^  Taylor,  Gh.  J.  delivering  Ae  Opiniom  of  the 
0«H,  said ;  ^<  But  a  possession  for  this  period  can  only  meet  tlie 
-^  spirit  and  design  of  the  law,  [Me  'Statute  of  Limitations^']  wImu 
'*  it  is  unbroken  and  uninterrupted  ;  for  as  it  is  founded  on  the  enp- 
"  position  thai  tlie  possessor  really  believes  he  has  title,  tliin  idea 
f*M8' weakened  rather  than  confirmed,  by  his  occasionally  with- 
'*  drawing  from  the  possession,  and  leaving  tha  land  without 
^'cultivation,  without  occupancy,  and  without  a  tenant."  4" 
Vide  Mcher  if  Al  vs.  Ragan  ^  Al,  2  Wheat.  Rep.  29.     Jofk- 
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s&H  esitai.  Ten  Eftk  ^  Al  vs.  Frosty  5  Cem.  Bep.  361 ;  (both 
ciltd  oftte  page  391.) 

*^  Id  N)BW*Jer8ey,  tlM  action  of  ej«clHlebt  has  always  been  coa- 
siderefl  ea  iiw  same  footing  with  a  writ  of  f  if  hi,  k  has  beoi»  too 
aatetoply  settled  to  be  now  disputed,  that  the  Statale  of  Janua 
(Biat  £1  Jac,  1  c.  16.  3  Rufktudy  1€0.)  does  not  extead  here ; 
laid  therefore  aU  the  legal  consequences  arising  frooslbat  Statate, 
otte  of  which  19  that  twenty  years  adverse  podsesioo,  like  a  de- 
scemt  casly  IoUb  an  entry,  falU  to  the  groand."  DeiMezdim, 
Biekham  Vs.  FUaatU  9f  Lardn^r^  1  Coze^B  R^p,  $82. 

It  mtut  he  metrkid  by  d^ite  beundaries. 

Ivt  the  case  of  Jack$on  et  dem.  Setrdenherg  4t  AL  vs.  Sehconma- 
ker^  (2  Mine.  Rep.  234.)  KbUt,  Ch.  J.,  whe  Mivtred  ike  Ojpmtou 
^  the  Courts  ^M^ 

**  The  poBiesei^n  fence,  as  it  was  termed,  which  was  run  roaad. 
the  laiirge  trad  in  1774,  I  do  pot  consider  as  an  adverse  posses- 
siod,  fiafficient  to  toH  the  right  entry  of  the  true  owner,  after 
'twenty  years*  Thia  mode  of  taking  possession  id  too  loose  aad 
eqQivo<ML  There  must  be  a  real  and  sobslaotial  enclosure,  an  ac^ 
tval  occupancy,  a  poeeeteio  pedie,  whid^  is  deftnitey  positive  and 
ttotorlaaa,  to  constitate  an  adverse  poasession^  when  that  is  ibt 
only  dofenCO)  and  is  to  countervail  a  lega}  title."  (The  poeeestion 
femety  in  this  case,  was  made  by  felling  trees,  and  lapping  them  one 
upcHi  another  round  the  land.) 

• 

An  adverse  pesseasion  of  more  than  20  years  withoat  any  de- 
marcation or  defined  boundary,  but  on  lead  which  is  afterwards  in- 
cluded in  a  survey  and  patent,  neither  of  which  were  of  20  years 
standing  at  the  commencement  of  the  suit,  furnishes  no  available 
defence  in  an  Ejectment  Shearet  ^  Brooks  vs.  Claf^  1  lAiteiTe 
Rep.  260. 

A  naked  possession,  (possession  without  right,)  is.  adversary 
only  to  the  extent  of  actual  enclosnres.  Hdmmond  f  AI.,  Lessee 
vs.  1VarfieId,2  Harr\  ^  Johns,  Rep.  151. 

A  possession  of  more  than  Iwenty  years,  ivfaen  taken  before  the 
snivey  or  patent,  is  limited  by  the  actual  close.  Brooks  ^  Al.  Vs. 
Clay,  3  Marsh.  Rep.  (Xy.)  646. 

When  an  usurper  enters  on  land  he  acquires  possession  inch  by 
inch,  of  the  part  which  he  occupies.  The  possessioa  of  one  who 
shews  no  title,  when  the  extent  ef  it  is  dot  shewn  to  have  reach- 
ed within  a  mile  of  the  iocus  in  'quo,  cannot  be  copsidered  a  pos- 
session Of  it.  Prevosfs  heirs  va.  Johnson  Sh  Al  ^' Martin* s  Rep. 
T23.  % 
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Iq  the  case  of  Jackson  ex  dem.  Teed  ^  AL  v8.  HdUiead,  (5 
Cow-  lUp.  219,  220.)  the  Opinion  of  the  Court  was  deUversd 
by  Wood  WORTH,  J. ;  he  said ;  '*  The  plaintiff  is  entitled  to  recover 
the  small  parcel  of  land  lying  between  the  2  acres  and  17  rods 
and  the  river ;  unless  the  deed  from  Palmer  to  Jennings  is  inop- 
erative, in  this  respect  by  reason  of  an  adverse  possession  at  the 
time  it  was  executed.  The  boundaries  in  the  defendant's  con« 
veyance  do  not  jnclude  this  parcel  He  cannot,  therefore,  rest 
on  the  ground  of  a  good  constructive  possession ;  but  must  make 
out  a  pedis  possession  or  actual  occupancy,  with  claim  of  title. 
The  adverse  possession  must  be  marked  by  a  substantial  enclosure^ 
and  continued  down,  to  render  it  available.  (2  Johns.  Rep.  234. 
10  Id.  477.  1  Id.  166.  1  Cowen^  286.)''  "  From  the  whole  of 
the  evidence  I  understand  that  the  small  parcel  was  enclosed  by  a 
•fence  on  all  sides,  excepting  on  the  northerly  line,  where  it  extend- 
ed a  part  of  the  way  only ;  and  at  that  portion  of  the  line  where 
it  did  not  continue,  the  high  bank  served  as  a  substitute.  For  the 
purpose  of  notoriety,  as  well  as  good  husbandry,  this  was  a  sub* 
stantial  enclosure.  Why.  require  a  fence,  where  nature  had  form- 
ed a  sufficient  barrier,  to  prevent  the  intrusion  of  cattle  ?  The 
Defendant  sufficiently  marked  the  extent  of  his  possessioq.  Sup- 
pose a  lot  of  land  is  bounded  on  the  one  side  by  a  navigable  river, 
or  a  continued  ledge  of  rocks,  or  a  mountain  of  difficult  ascent  or 
descent,  and  that  the  other  sides  are  well  enclosed ;  would  not 
this  with  a  claim  of  title«  constitute  an  adverse  possession  1  'it  cer- 
tainly would ;  because  in  such  a  case  every  thing  had  been  done, 
thai  could  reasonably  be  required  to  protect  the  crop,  or  denote 
exclusive  occupancy.  The  case  before  Us  is  analogous.  The 
Defendant's  possession  was  adverse  when  Palmer  assigned  to  /eit- 
nings ;  and  so  continued  to  the  time  of  commencing  the  action." 

In  the  case  of  Cheney  vs.  Ringold  ^  AL  (2  Harr.  ^  Johns.  JRep. 
87,  94.)     Buchanan,  J.   delivering  the  Opinion  of  the  Courts  said  ; 

'^  This  is  a  case  of  two  conflicting  claims,  in  which  the  preten- 
**  sions  of  both  parties  are  set  out  The  lessors  of  the  plaintiff 
*'  with  title,,  having  possession  by  enclosure  and  ctiltivation  of  a 
"  part  of  the  tract  of  land  in  dispute^  claiming  the  whole;  and  the 
<<  defendant  without  title,  having  possession  by  enclosure  of  a  part 
**  of  the  same  tract  of  land,  with  the  use  (by  cutting  timber,  dUc.) 
'^pf  other  parts  not  enclosed.  As  to  that  part  of  the  land  which 
**  was  in  the  possession  of  the  defendant,  and  his  ancestor,  Charles 
^*  deney,  by  actual  enclosure  for  more  than  twenty  years  next  pre- 
^'  ceding  the  bringing  of  this  suit,  the  plaintiff  is  bound  by  the  act 
^  of  limitations ;  but  not  as  to  the  parts  used  by  (he  defendant  ex- 
'*  terior  to  the  enclosure." 


Where  the 'Defendant  in  an  action  of  Ejectment,  was  in  posses- 
sion of  too  acres  of  lahd,  by  enclosures  and  cultivation,  for  16 
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yearSf  and  theu  enlarged  his  eoclosares  so  as  to  include  150  acres, 
and  he  possessed  the  same,  so  enlarged  by  enclosures  for  six  years 
thereafter,  claiming  the  same  as  his  own.  Hdd^  that  he  had  title 
to  the  100  acres  by  adversary  possession.  Hall  vs.  GtUing's  LeS' 
see,  2  Harr.  ^  Johns.  Sep.  380. 

//  must  be  an  actual  occupancy ^  posiiipe,  notorious^  unintev' 
rupted ;  and  continued  for  the  space  of  time  requited  by  the 
Statutes  of  LdmitaHons. 

Upon  an  unoccupied  rsland  in  the  river  Delaware,  one  Ghuld, 
baih  a  small  house  which  was  called  hi^  Study,  in  which  he  kept 
a  table  Bnd  some  books,  and  occasionally  repaired  there  for  the 
purpose  oi  studying.  -  There  was  no  evidence  that  he  ever  slept 
there^  but  his  famffy  resided  on  his  property  ^on  the  adjacent  shore. 
Crovdd  made  no  further  improvements  on  the  land,  and  some  time 
previous  to  his  death,  he  removed  the  study  away  from  the  island, 
baring  the  whole  period  in  which  he  held  this  possession,  th^ 
neighbors  were  in  the  habit  of  driving  their  cattle  pn  the  island, 
and  no  exclusive  appropriation  was  claimed  by  any  one.  It  ap- 
peared that  a  possession  of  a  similar  kind  continued  in  Gould^s  wid- 
ow and  children  after  hb  death  in  17fS,  until  some  time  in  the 
year  1755,  when,  as  it. was  alleged,  one  Logan  ousted  Ckndd's 
family  from  the  possession,  and  he,  and  those  claiming  under 
him,  had  ever  since  retained  it;  The  lessors  of  die  Plaintiff  claim 
tinder  Goulds  by  virtue  of  a  deed  dated  in  Marchy  1786^  from  the 
heir  at  law  of  Gouid,  to  Samuel  TSicksr ;  this- conveyance  recited 
a  preceding  one,  matte  in  the  year,  1776,  which  it  was  alteged^ 
had  been  captured  by  the  British,  and  lost  or  destroyed.  Upon 
this  evidence  the  Plaintiff  rested. 

The  defendant  relied  upon  a  possessory  right  under  Logan ^ 
who  it  was  proved,  had  possession  of  the  property  in  1756,  built 
.a  house  upon  it,  fenced  and  improved  it.  A  paper  was  produced, 
purporting  to  be  articles  of  agreement  between  WUHam  Logan 
nud  Henry  Bristol,  dsLted  September  6,  1766;  by  which  Logan 
conveyed  all  bis  right,  improvtoents  and  ftossession,  but  the  in- 
strument was  without  seal.  Bristol  conveyed  to  Ridley.  Rid' 
ley,  January  1 8, 1775,  conveyed  his  title  to  this  property  and  some 
*other  things,  to  WiKam  Yardley,  for  a  valuaMe  consideraticm ; 
Yardley  coveyed  to  John  White,  the  defendant,  in  1776.  for  a  val- 
uable consideration.  This  paper  title  of  the  defendant  bad  al- 
ways been  accompanied  with  -  the  possession.  Heild,  that  "  the 
facts  proved  were  sufficient  evidence  of  an  adverse  possession, 
at  least  from  1776,  (35  years  before  the  trial)  in  the  defendant 
and  those  under  whom  he  claimed  title,  to  bar  the  plaintiff's  sitit 
Benn  ex  dem.  Tucker  ^  Ux.  ^  AL  ys.  White,  1  Ooze's  Rep^ 
94.  ' 

fn  the  case  of  Shannon  vs.  Kinney  4*  Al^  (1  MinrshalPs  R^. 
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(Kff.)  4.)  There  was  a  conUawal  a4ver6e  ftossempa  for  more  tJU^Q 
twenty  years,  but  it  appeared  that  ibtgh  Shannon,  who  &niio6k  Uie 
p()68Q9aipa  of  the  \sns4  to  co&troversyj  before  be  had  beea  io  posses- 
siootivGDtj  years,  surrendered  the  possession  to  the  defeodaots  or 
those  under  whom  they  held,  in  pursuance  of  a  decree  entered 
upon  an  award  giving  them  the  land  in  virtue  of  an  adverse  claims 
aod  that  Ihey  bid  not  had  the  land  in  po9sessM>n  20  yeara  prior 
to  thiB  comeficeoieot  of  this  suit.  The  Court  Held,  that  this  cir« 
cumstance  would  not  prevent  the  Statute  of  LiQiiJtatioiis  froiB  ope- 
rating as  a  bar  to  the  plaintiff's  recovery ;  that  an  adverse  possession 
for  twealy  years  ivoald  tuU  his  right ;  and  tbat.it  could  not,  **  in 
tbejrettSQn>aod  nature  of  the  tlii^g,  produce  any  different,  wheth* 
er  the  posaesston  be  held  o^ormly  under  one  title  or  af  different 
times  tmderidifferenttitlest  provided  the  ckim  of  title  "he  alw^ya 
adverse  to  Ibat  of  tjie  plaintiff,  nor  whether  th^  possesaien  bejield 
by  tlie  aaaie  or  aaeccessioD  cf  individuals,  provided  tb»,  pfpases- 
aioB  be  a  continued  and  uniiijeFrupted  op^."  Sc  Vide  Jbrd  fs. 
W(^lit^,  2  Ibid,  6fO. 

In  !the  case  ef  Jjes^et  of  PoUs  vs.  Gilbert,  decided  in  the  cir- 
cuit CQUit  of  the  United  States  (pr  tlie  third  circuit,  and  rcjiorted 
in  tlw  )lat  vol.  HalP^  ihurn^l  of  Juriaprmdmce,  ^^,  256. 
iWasaikoi^f  J.,  la  charging  the  Jufy,  said; 

<*  The  ^.diverse  .possession  before  meotiqned  roust  not  only  con- 
lioiie,  ihut  sit  meat  ocotinfie  the  a&me  in  pointof  locality  daring  the 
pffesQUhed f>eriod  of  lime  sg^fficieat to .co9stit)4e  it  a  bar ;  thatis 
t^aay^  afo^tagiposseasion  froQft  one  part  of  a  tra<^  of  land  to 
another  caaoet  bar  the  right  of  entry  of  the  owner  upen  any  part 
of  the  land  which  had  not  been  .held  adversely  fort  wenty^ne 
years,  although  the  different  periods  of  possession  .of  the  separate 
pareels  sl^iild  atno^nt  '» the  whole  to  that  number  of  twenty-one 
years.  FprjC  is  a  dtoar  principle  of  law,  that  the  right  acquired 
l^  adverse  posaession  of  a  disseisor  or  other,  who  enters  or  re* 
..lains-posaeseioti  by  wroqg,  can  never  extend  beyond  the  limits  of 
the  particular,  spot  to  which  his  occupation  wae  confioed.  Jf  he 
deuM  go  beyond  thos^limita,  there  would  exist  oo  other  to  cir- 
^amscribehis  daima.  He  cannot  resort  to  the  metes  a^d  boimds 
of  the.tHict  npoa  which  he  has  settled,  because  the  legal  posaesr 
sbii of  IheiOwnereontinues 'unaffected  by  the  tortupus  entry;  eaE« 
cept  soifar  as  the  aotual  adverse  pQsseasibn  has  djistarbed  thii^  the 
higdl'O^ner  ia  eoastrnctivety  in  possession  of  the  whole  tract,  be- 
cause 'his  Utle  ^extepds  to  the  whole.  4  wrongdoer  can  claim 
MAangfiorrelatimi  to  hrapossession  by  coast  ruction." 

^Tfae^coart  ie  perfectly  dear  that,  where  differeat  persons  ea- 
t^^QfO'daod  m sbpoessioq,  each  retaining  .the  poe^esgion  for. a 
«perio<l'i^hfirtoft«wttty-one years,  the  la^t  pos^assof,  i^lio.may  be  the 
defendant,  cannot  tack  the  possession  of  his  predecessors  to  |^is 
own,  so  as  to  make  out  one  entire  continuing  possession  of  twen- 
iy<>fiiie>yeaffs,  to  bar  the^ntcy  of  ithe  ow9er.    Xtie  posseaaipa  of 
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A.  the  first  occupant,  cannot  be  the  possessxot^  of  B.  the  next  (rc^ 
cnpant,  because  the  moment  A. '  quits  the  actual  posBession,  the 
legal  possession  of  the  real  owner  is  restored,  and  the  entry  of  B^ 
constitutes  him  a  new  disseisor,  and  if  he  seek  to  bar  the  entry  of 
the  owner,  he  must  show  an  actual  adverse  possession  contioued 
in  himself  for  twenty-one  years. 

There  is  in  truth  no  privity  between  A.  and  B. 

.  Neither  do  we  think  that  the  present  case  is  strengAened  in  fa- 
vour of  the  defendant  by  the  evidence  of  the  witness,  who  states, 
that  the  several  occupants  sold  to  their  successors.  Nothing  can 
be  more  vague  than  this  testimony^  It  does  not  state  that  any 
conveyances  were  executed  or  what  each  per-son  sold  ;  whether  it 
was  title,  possession,  or  good  will ;  or  whether  any  two  of  the 
sales  were  applicable  to  the  same  spot  Indeed,  what  had^any 
of  ihem  to  sell  ? 

Not  only  is  adverse  possession  to  bar  an  entry  to  be  confined-  to 
the  particular  parcel  so  occupied,  but  some  evidence  should  be 
given  to  show  the  location  of  such  parcel;  thai  it  may  be  ween 
whether  the  continuity  of  possession  during  the  whole  period  was* 
applicable  to  it'* 

The  undisturbed  possession  of  part  of  a  tract  of  Iftn4,  wMiout 
title,  is  no  evidence  that  the  persons  holding  such  possession 
claimed  the  whole  tract.  Corporation^  Sfc.  vs.  Hammond^  I  Har, 
^  Johns.  Rep.  680,  603. 

In  the  cases  of  Doe  ex  diem.  Clinton  8f  AL  vs.  Campbett^  Aty 
(10  Johns,  Rep.  477.)  The  Court,  ajfler  discussing  the  plaintiff'v 
title,  said ;  "  The  remaining  point  in  the  case  is,  whether  any  title 
'^  superior  to  this  was  shown  on  the  part  of  the  defendants,  or  any 
*'  bar  to  the  action  by  means  of  adt*erse  possession.  In  the  suit 
^'  against  Campbell  there  was  no  possession  of  SO  years  pretended ; 
'*  and  the  possession  which  one  Smith  commenced  about  26  or  £6 
'<  years  before  the  trial,  and  under  colour  (as  it  Was  to  be  pre^ 
*^  sumed)  of  a  deed  from  one  HakeyWns  on  the  farm  occupied  by 
**  Elliot  No  other  possession  of  20  years  standing  was  shown, 
'*  and  consequently,  the  defence  of  20  years  adverse  possession 
''  could  only  apply  to  t^'e  suit  against  Elliot  And  in  the  suit  agaioflfr 
"him  the  adverse  possession  is  unavailing.  The  possession  com- 
'*  menced  by  SmitK  consisted  only  of  a  small  clearing  of  6  or  6^ 
''acres,  and  it  is  not  ascertained  in  what  part  of  EUiofs  farm  it 
**  was  to  be  located.  But  the  decisive  objection  to  (his  defence 
^'  is,  that  no  regular  deduction  of  title,  or  privity  and  continuity  of 
'*  possession,  was  shown  and  deduced  down  from  Smith  to  EUiot^ 
'*  or  to  any  of  the  other  defendants.  Adverse  possession  must  be 
*'  mailLed  by  definite  boundaries,  and  be  regularly  continued  down 
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*'lo  render  it  availiDg.     {^BrandL  vs.    Ogdenst  1  Johns,  Rep, 

"  156.)" 

ff 

An  adverse  possession^  is,  '*  a  possession  under  colour  of  title, 
taken  by  a  man  himself,  his  servants,  slaves  or  tenantS}  and  by  him 
or  them  continued  without  interruption  for  seven  years  together." 
Grant  vs.  Winhamey  2  Hayw.  Rep.  57. 

Actual  ouster,  and  adverse  possession,  of  any  lands,  tenements,  or 
hereditaments,  for  fifteen  years  after  the  title,  or  canse  of  action  ac- 
crued, and  before  suit  brought,  bars  the  plaintiff  of  his  right  of  entry 
thereafter,  whether  the  ouster  and  adverse  possession  be  by  the 
same  person  or  persons,  for  the  whole  term  of  fifteen  y^ars,  or  by 
different  persons  fbr  different  periods,  making  fifteen  years  in  the 
whole ;  provided  the  disseisin  and  adverse  possession  have  been 
continued  and  uninterrnpted ;  and  provided,  that  the  plaintiff  does 
not  come  within  any  of  the  exceptions  mentioned  w  die  provisoes 
of  the  Statute,  extending  the  term  of  time,  in  which  etttry  inay 
be  made.     Fanning  vs.  Wilcox  8f  Palmer^  3  Day's  Rtp.  269. 

To  make  out  an  adverse  possession,  the  defendant  must  prove 
actual  possession  by  enclosure  of  the  tract  which  he  claims,  for 
upwarda  pf  twenty  yenrs.  Gibson  vs.  Martin^  1  Mar.  Sf  Johns. 
Bep.  545. 

Twenty  years  possession,  under  a  vague  nnsorveyed  entry, 
affords  protection,  as  an  adverse  possession,  only  to  the  extent  of  the 
aotual  close.  Ifenderson  vs.  Howard's  Deviscest  1  'Marsh,  Rsp, 
(ify.)  26. 

The  settlement  required  by  the  Statute,  limiting  the  time  of 
bringing  suits  against  actual  settlers,  is  a  settlement  and  residence 
on  the  land;  clearing  and  cultivntine  the  land  is  not  sufficient — 
Hog,  vs.  Perry,  1  LittelVs  Rep,  1 71.  Smith  vs.  Nowelht  2  Mnd. 
160,  Hite's  heirs  vs.  Shrdder,  3  Ibid.' 446,  ^  Vide  Skyles*  heirs  vs. 
Kink's  heirSf  2  Marsh,  Rep.  (JSTy.)  385.  Anderson  vs.  Turner^ 
3  Marsh.  Rep.  (*y.)  133.  Bodley  vs.  CoghiWs  heirs  SfHord,  Bnd, 
615.     M^ore  ys.  Farrow  ^  AL,  Ibid,  49. 

To  prevent  the  recovery  in  Ejectment  by  a  Plaintiff  having  ^i- 
tle,  it  is  *'  necessary  to  shew  on  the  part  of  the  Defendant,  an  ac*- 
tqal  and  continued  occupancy  of  the  land  in  dispute,  for  tv?enty 
year^ ;  and  most  certainly  the  occasional  cutting  of  timber  upon  the 
Jofidy  does  not  anoouut  to  sucb  a  continued  occupancy."  JBraxdale 
vs.  ^cd,  1  Marsh,  Rep.  (Ay.)  106.  Smith  vs.  Mitchel,  Ibid.  207. 
^  Fide  TroUcr  vs.  Cassady  8f  Al  3  Marsh,  Rep.  (Ay.)  366. 

In  the  case  of  Cheney  vs.  Ringgold  ^  ALj  Lessee,  (2  Harr, 
8f  Johns,  Rep,  87,  95.)  Buch.anaiv,  J.  delivering  the  Opinion  of  the 
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Couri't  said ;  ^^  £ven  if  the  defendant's  possession  by  enclosure 
«<  commenced  first,  wbicfa  is  not  stated  to  be  the  case,  tbat,  and 
"bis  enttiftg  timber  exterior  to  the  fences,  could  not  hare  prevent- 
'^edthe  coostra«tive  possession  vesting  by  operation  of  law,  in 
^^Jcrdan^  of  all  the  uhenclosed  parts  of  Ths  J^umber  of  7\»a,  on 
<'  the  actual  entry  and  enclosure  made  by  him,  and  those  claiming 
'*  under  him,  upon  a  part  of  that  tract  of  land,  within  twenty  years 
^' from  the  date  of  the  grant,  claiming  title  to  (be  whole,  mtif 
''the  possession,. by  enclosure,  of  the  lessors  of  the  plaintiff,  and 
'*  those  under  whom  they  cbiim,  commenced  firsts  and  for  any 
^'  thing  appearing  in  the  record  that  may  bave  been  tfie  fkct^  siir&> 
<Hy  no  cutting,  ^c  by  the  Cheneys,  exterior  t^  their  \eno1osures, 
'^ could  so  divest  the  possesion,  cast  by  law  opttn  the  pfointiff^  of 
•'  tbe  unenclosed  parts  of  The  Number  of  Two,  as  to  let  in  the  opc- 
«<  ration  of  the  act  of  limitttidns." 

The  possession  that  will  give  a  title  under  the  Statute  of  Limi- 
tations, must  be  an  actual  ocpapancy,  a  pedi$  ponesfio  d<efiilite, 
positive  and  notorious.  Baiiey  ^  Al.  vs.  My  Sf  AL^  2  Nott  ^  M- 
Cord'*  Kep.  343. 

Digging  a  canal  and  felling  trees  are  not  such  acts  of'pc^ssession, 
ad  may  be  the  basis  of  the  prescHption  of  thirty  year?.     Macarty 
vs.  Foucher,  \2  Martin's  Rep.  \1.     ^  Vide   Prevoafs  h^girsvs.  . 
Johnston  ^  Al,  9  Martinis  l&p.  123. 

«*  The  occasional -exercise  of  dominion,  by  broken  and  unconnect- 
"  ed  acts  of  ownership,  6\'er  property  which  may  be  made  per- 
*'  manen'tly  productive,  is,  in  ilo  respect,  calculated  to  assert  to 
'<  the  world,  a  claim  of  right ;  for  such  conduct  bespeaks,  rather 
^*  the  fitful  invasions  of  a  conscious  trespasser,  than  the  confident 
**  claims  of  a  rightful  owner.'^  Den  ex  dem,  Jones  vfi.  Ridley,  2 
N.  Car.  haw.  Rep.  400.  {Per  Taylor,  Ch.  J.  delivering  the 
Opinion  of  the  Court.)  ^ 

But  in  the  case  of  Robinson  vs.  Swett  8f  Al,  (3  Greenl  Rep. 
315,  319.)  it  was  said,  tbat  the  lands  in  dispute,  "being  wild  and 
««  uncultivated,  the  jury  were  not  to  expect  the  same  evidence  of 
*< occupancy  whicb  a  cultivated  farm  would  present  to  them;  but 
*<that  facts  and  conduct  on *the  part  of  a  person  exercismg  acts  of 
'*towttersbipand  ckitning,  adversely,  title  s^nd  possession,  would 
<*  amount  in  law  to  possession  of  the  land,  and  disseisin,  if  known 
«*  and  acquiesced  in  by  him  who  has  the  right ;  when  if  unknown 
'*andni[ll  acquiesced  in  by  such  party,  they  w#uld  not  amount  to 
^  fe«ch  pos^esaioii  and  disseisin,  but  only  to  successive  trespass- 


"-es.^' 


Wh«re  the  owners  of  contiguous  lands  ^'  have  established  a 
fence  varying  from  the  line  described  in  the  deeds,  and  each  party 
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bas  held  and  occupied  up  to  his  side  of  the  ieoce,  claiming  to 
bold  accordingly,  for  twenty  years  ;  neither  can  maintain  a  ^losses- 
sory  action  against  the  other."  ''But  where  the  parties  have 
agreed  upon  a  fence  variant  from  the  line,  ,avoi«edly  for  conven- 
ience, add  still  have  .continued  to  claim  ncccfrding  to  the  true  line, 
neither  party  acquires  a  title,  or  even  a  right  of  possession  against 
the  other,  merely  on  account  of  the  fence."  Bwrell  vs.  Burreliy 
1 1  JUasB.  jBep.  298. 

If  the  defendant  in  ejectment  set  up  the  Act  of  Limitations,  he 
most  stand  on  his  own  posssesion,  and  cannot  call  in  the  pos- 
sessioii  of  one  whose  title  the  plaintiff  has  purchased,  to'assist  him. 
(^uggage Sf  AL  v^.  Duncan,  1  8erg.  ^  JR.  Rep^  111. 

^' Basideace  is  not  necessary,  to  maka  an  adverse  possession. 
Land  may  be  inclosed  and  cultivated  without  residing  on  it.  And 
the  pQfsession  is  as  mncb  adverse  in  one  case  as  in  the  other." 
J9kmi^  TS.  Irvtn,  3  Serg.  ^  R  Bep.  292. 

* 

A  title  b^  warrant  and  survey,  without  patent,  is  within  tho  Act 
of  Limitations  of  26th  March,  178*,  [Pennsylvania]  and  is  bar- 
red by  an  adrerse  possession  of  twenty-one  years.    WKoy  vs. 
Tht   Trustees  of  Dickinson  College,  {In  Error^)  4  Serg.  ^  R, 
^  J^.  30?. 

In  the  case  of  Pederick  vs.  Searle,  (5  8erg.  Sf  it  hep.  240.) 
TiLOBKAify  Oh.  J.  deKvering  the  OpitUon  of  the  Court,  said; 
"  Jj6t  us  considor  theo,  the  force  of  the  other  reason  urged  by  the 
*^  plajhtiff ;  that  the  possession  haviag  been  delivered  to  the  plain- 
'*•  tiff  by  virtue  of  a  recovery  in  a  Court  of  Justice,  the  Act  of  Lim- 
'<  itations  was  thereby  avoided,  because  the  continuity  of  the  de- 
^^  fondant's  possession  was  broken.  If  the  continuity  of  posses- 
'- sion  had  been  broken,  before  the  expiration  of  21  years,  the 
'*  peciod  required  to  give  effect  to  our  Act  of  Limitations,  the  ari> 
'(  gument  would  have  been  good.  An  entry  within  the  21  years, 
'*  destroys  the  efficacy  of  all  prior  possession,  so  that  to  gain  a  title 
'^  lender  the  Act  of  Limitations,  a  new  adverse  possession  for  21 
**  years  must  be  had." 

A.  possjossion  to  prevent  a  recovery,  or  vest  a  right  under  the 
Statute  of  Limitations,  must  ,be  actual,  continued,  adverse  and 
exclusive.  An  easement  claimed  out  of  the  lanc|  of  another,  can 
never  be  th^  subject  of  such  limitation,  for  it  is  not  constant,  ex- 
dttaivey  and.adver^ie;  but  a  continued  exclnsive  possession  and 
enioymmt,  with  the  knowledge  9nd  acquiescence  of  the  owner  of 
the  inheritance,  for  twenty-one  years,  would  be  evidence  from 
Yfliidh  a  jury  might  presume  a  right,  by  grant  or  other wiee,  to  such 
^a^ca^nt     Cqoper  8f  AL  vs.  Smithy  9  Serg,  ^  R  B^.  X. 
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•  Persons  haviog  a  right  of  entry  into  land  at  the  time  of  passing 
the  Act  of  Limitations  of  the  26th  March,  1785,  are  not  barred 
by  an  adverse  possession  of  18  years  from  that  time  ;  there  mast 
be  2 1  years  adverse  possession  to  bar  them  of  their  right,  whether 
their  right  existed  before  or  arose  after  that  act.  Packer* 8  Le$$ee 
vs.  Gonsdius,  (/»  Error,)  10  8erg.  S^^H  Rep.  147. 

<<  Possession  of  land  so  as  to  prodace  a  bar,  must  be  an  actual 
possession  of  some  part  in  dispute.  Cultivation  of  part  of  the 
defendant's  claim,  not  within  the  bounds  of  the  disputed  part,  is  not 
su£Bcient  to  authorize  the  bar  of  the  Statute."  Napier^s  Lessee 
vs.  8imp8ony  1  Tenn.  Rep.  453. 

• 

But  it  has  been  held,  that  a  constructive  adverse  possession  of 
a  small  tract  of  land,  may  be  admitted  where  the  Defendant  has  a 
paper  title  for  such  small  tr&ct,  although  he  has  been  in  the  actual 
occupancy  of  only  a  part  of  such  tract. 

In  Ejectment,  the  defence  of  20  years  adverse  possession,  in 
order  to  countervail  a*  legal  title,  must  be  supported  by  20  years 
actual  occupancy,  or  a  substantial  enclosure  of  the  premises  by 
the  Defendant,  or  by  him  and  those  through  whom  he  derives  title. 
A  cultivation  of  pari  of  the  premises  for  that  time,  with  a  claim  of 
title  to  the  whol^  will  not  constitote  a  defence  beyond  the  por- 
tion actually  imprpved.     And  even  where  such  possession  is  under 
a  deed  or  paper  title,  for  a  large  tract  of  land  (e.  g,  783  Acres,) 
and  only  a  smaH  part  is  improved  (e.  g.  2  Acres,)  with  a  claim  of 
title  to  the  whole,  this  will  not  constitute  an  adverse  possession, 
beyond  the  actual  improvement.     And  where  one  takes  a  deed, 
purporting  to  describe  a  tract  of  land ;  but  wbtch,  by  a  mistake  in 
the  description,  covers  nothing;  and  the  grantee,  by  occupation, 
takes  possession  of  a  part,  and  claims  title  to  the  whole  of  the 
supposed  tract,  under  the  deed,  this  is  an  adverse  possession  only 
as  to  the  part  actually  improved.     And,  accordingly  in  Jackson  ex 
dem,  Dervient  vs.  Loyd,  decided  October  Term,  1820,  but  not  re- 
ported, where  the  Defdhdant  had  a  deed  for  Lot  4,' but  took  pos- 
session of  Lot  5,  adjdining,  believing  it  to  be  Lot  4,  and  claiming  it 
as  such,  and  improving  a  pai4 :  it  was  Held,  that  his  adverse  pos- 
session, did  not  extend  beyond  his  actual  improvements.     The 
doctrine  of  the  constructive  adverse  possession  of  lands,  by  the 
cultivation  of  part,  accompanied  by.  a  claim  of  the  whole,  under  a 
deed,  does  not  apply  to  large  tracts  of  land,  not  purchased  for  tho 
purpose  of  actual  cultivation.     The  doctrine  is  in  general  applica- 
ble to  a  single  farm;  or  lot  of  land,  only,  purchased  for  the  purpose 
of  ftctual  cultivation.    A  constructive  adverse  possession,  must  be 
foonded  on  a  deed  or  paper  title,  though  such  title  need  not  be  a 
rightful  one*    Jackson  ex  dem,  GHUlcmd  4*  AL  vs.  Woodruff^  ^  AL 
1  Cow.  Rep.  me.     fVi^e  Miller,  ^c,  vs.  Dow^  I  Root's  Rep.  412 


If  a  Ddfendaot  in  an  action  of  Bjectmenty  prove  that  iie  or  those 
under  ^hom  be  derived  title,  purchased  the  whole  of  the  lot  de- 
manded— ^took  a  paper  title  therefor — went  into  possession  under 
that  title,  and  cleared  one  acre  more  than  fifteen  years  before  the 
commencement  of  the  Plaintiff's  action,  and  that  the  possession 
has  accompanied  such  titl^  notwithstanding  such  tftle  should 
prove  invalid,  he  will  hold  tne  whole  lot  under  the  Statute  of  Lim- 
itations. A  possession  of  a  part  under  such  purchase,  being  a 
possession  of  the  whole;  is  a  bar  to  the  action,  Doe  ex  dem. 
PearsM  vs.  Thorp^  1  Chtpman's  Sep,  92. 

If  a  patentee  enters  upon  part  of  the  land  in  controversy,  with 
an  intention  of  possessing  the  whole,  it  shall  be  considered  as  a 
possession  pf  the  whole ;  but  if  he  enters  upon  a  definite  part« 
with  a  view  to  possess  such  part  onlyy  his  possession  is  confined 
to  such  part,  bowman  vs.  Bartlett  4r  AL  3  Marsh.  Rep.  (Ky.)  99. 
BodUy  vs.  CogshiWs  Heirs  if  Hord,  Hid.  615. 

A  lease  of  a  small  tract  of  land.  e.  g.  63  Acres,  and  an  actual 
pps^ssion  by  the  lessee,  of  a  part,  with  a  claim  of  title  to  the 
whole,  constitutes  anadvei'se  possession  of  the  whole. 

And  while  it  is  so  possessed,  a  conveyance,  by  any  one  except 
the  adverse  possessor,  to  another,  of  a  part  of  the  land  so  posses- 
sed,  though  it  also  include  an  adjoining  parcel  not  so  possessed, 
and  the  grantee  enter  upon  the  latter  parcel,  claiAiog  to  the  whole 
extent  of  his  conveyance,  will  not  constitute  the  grantee,  a  con- 
structive, or  actual  possessor,  beyond  the  parcel  on  which  he 
enters. 

If  one  have  constructive  possession  by  color  of  title,  and  occu- 
pying a  part ;  another  cannot  acquire  a  constructive  possession 
to  the  same  extent  in  the  same  manner ;  but  though  the  latter  en- 
ter on  part,  with  colour  of  title  to  the  whole,  and  claim  the  whole, 
his  possession  will  be  confined  in  extent,  to  the  part  which  he  ac- 
tually occupied*  Jackson  ex  dem.  Hashrouck  vs.  VermUyea,  6 
Cow.  Rep,  67^.  Sf  Fide  Calk  vs.  Lynn's  Beirs,  1  Marsh.  Rep. 
(Ay.)  346. 

.  -        '      • 

A  settler  takii^  possession  under#one  claim,  without  intending 
to  intrude  «n  another,  but  accidentally  intruding^  acquires  no  mler- 
fering  possession  out  of  his  actual  close.  Smith  ^  AI.  vs.  M)rrowi 
5  Litieirs  Rfip,  210.  MKinny  vs.  Kenny  Sf  Al.  1  Mar^.  ibp. 
{Ky.)  460. 

And  this  aecilentist  and  unintentidnal  intruder  selling  his  claim 
to  another>  (who  holds  an  elder  patent  on  the  clatm  intruded  mi^) 
transfbrs  iio  ri^ht  isf  possession  to  his  vendee,  within  the  cbi»  in- 
truded on,  except  to  the  eailent  of  the  close.  MKinny  vs.  iTfiV^ 
Sc  Al.  t  Marsh.  Rep  .(%)  460. 
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Th9  right  of  9vXtj  in  ap  elder  ootsUndyig  puit^tee,  is  09!  toll- 
ed l^y  an  mdFerM  po89e98ioa  of  mpro  tbao  20  years  of  a  purt  of  tbe 
land  oovered  by  sud^  elder  pateet,  except  sp  far  as  the  edverae 
poaaessioQ  ezteaded.     FoorH^t  vs.  Bridgrford^  3  Marsh,  JRfip, 

If  ao  epUy  be  m^de  00  a  demarked  si]rv9y,  but  before  patent 
issvea  tbereoBi  the  poaaessor  is  ia  posseaaioo  to  the  extent  of  the 
boda*  ao4  the  lin^tatioo  runs  from  the  entry,  and  is  not  confiped 
tolhe  date  of  the  patent.  RobtrU  ^  41  vs.  SamUrs^  3  Marsh, 
Bjsp,  {Ky.)  29. 

The  holder  of  a  descriptive  warrant  witbqut  aorvey,  who  has 
ascertained  the  limits  of  his  <^aim  by  marked  boondaries,  take^ 
np  hja  residence  on  the  land,  cleared  a  large  quantity  and  cultivat- 
ed and  improved  it,  is  in  possession  of  tbe  whole  tract ;  and  if  a 
third  person  enterg  on  a  part  of  it,  nothing  short  of  21  years  ad- 
verse possession,  will  bar  the  entry  of  the  warrant  holder.  Such 
a  !case  is  not  witjiin  the  meaning  of  the  dth  Section  of  the  Act  of 
Limitations  jpf  26th  Marchy  1785.  Gon^alut  ^  Al>  vs.  flaamtr  S^ 
MBSerg.^B.Rep.U8. 

Bat  in  the  case  of  MiOer  ^  athers  vs.  Sha$Of  (7  Serg,  8f  R 
Sep.  143.)  DuHCAN^  J.  said ;  ^  A  wrongful  possession  cs^iqot  be 
'*  extended  by  construction ;  constructive  possesion  «lw%y9  ac« 
*^  companies  the  fight  It  is  a  contradiction  in  terms,  that  a  man 
*'  by  wronfi  should  have  any  right,  and  that  this  right,  hy  wrc^ig 
<*  should  be  extended  by  construction.  There  cannpt  be  two  con* 
^*  flioliqg  constructive  possessions,  one  in  the  o^prner  and  the  other 
'>in  the  trespasser.  The  right  always  draws  to  it  the  possession, 
*•*  and  it  there  remains,  until  seised  by  the  wrong  doer»  whose  pos- 
'*  session  is  ^ici\j  posneBtio  pedis  ;  who  must  necessarily  be  con- 
"  fined  to  what  he  has  grasped,  bis  real  end  actual  posaessiott. 
<'  Beyond  that,  no  length  of  time  will  pcotecthim ;  because  beyon4 
*'  that,  the  owners  possession  has  never  been  changed ;  it  always 
*<  18  in  contemplation  of  law,  continued  in  him.  These  are  the 
^'  dictates  of  common  sense,  of  coinmoo  justice,  and  of  the  common 
"law.  Did  they  need  authority  to  support  them,  authorities 
*^  abound  in  the  decisions  of  the  Courts  of  the  several  states,  and 
<'  of  the  Supreme  Coort  of  the  TJnUtd  StaiM.'^  4*  Vid^  So^tr 
Sf  Al  vs.  Benhw,  10  Serg  ^  R.  Rep.  305. 

Where  a  man  enters  on  a  tract  of  appropriated  land,  wUkbut 
tide^  or  colour  of  title,  the  Act  of  Limitations  will  not  protect 
him  beyond  his  actual  enclosures.  Farley  ^  4^  ^9-  f^f^^9  ^ 
Serg.  ^  R,  Rep.  392. — Davidson's  Lessee  vs.  beatty^  3  Har.  S^ 
MCSen.  Sep.  621. 

An  improver  who  enters  upon  land  held  by  another  by  warrant 
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and  survey,  is  protected  after  21  years,*by  the  Statute  of  Limitatfons 
as  to  all  be  encloses  or  cultivates  'without  euclosure,  but  not  as 
to  those  parts  which  remaiD  ifi  wood,  and  uninclosed ;  *thoug1b  he 
uses  them  for  fuel,  fences,  &c.  This  is  the  general  rule,  lut  it 
seems  there  may  be  exceptions ;  such  as  the  owners  confessing 
himself  out  of  possession  of  the  woodland  uninclosed  ;  suffering  the 
improver  to  pay  the  taxes  for  it :  or  perhaps  the  case  of  a  piece  of 
uninclosed  woodland -lying  between  two  neighbouring  cultivated 
parcels,  might  be-left  to  the  jury.  There  may  perhaps  be  ot^ 
cases  of  exceptions.  Royer  8f  Al  vs.  Benlow,  10  8erg,  ^  R. 
Bep.  303. 

But  where  a  large  tract  of  liind  is  divided  into  lots,  the  posses- 
sion of  one  lot  adversely  will  not  create  a  constructive  adverse 
possession  of  the  other  parts  of  the  tract  although  claimed  by  the 
defendant  under  the  same  paper  title. 

• 

In  Jackson  ex  denu  Ten  Eyck  Sf  wife  vs.  Bickarda^  (6  Cow. 
Rep,  625.)  The  Opinion  of  the  Court  Was  delivered  by  Scth- 
KRLAND,  J.,  he  said ;  '^  The  judge  decided  correctly  upon  the  sub- 
*' ject  of  adverse  possession :  that  the  tract  U.  being  a  large  tract 
"  of  land  subdivided  into  different  lots,  the  occupancy  of  any  one 
'*  of  the  lots  would  not  give  a  constructive  possession,  or  create 
*'  an  adverse  possession  of  other  parts  of  the  tract.  (Jackson  vs. 
<<  Woodruff,  1  Cowen.  276,)  and  as  lot  number  12,  the  premises 
''  in  question,  was  ndt  actually  possessed  at  the  time  of  the  mar- 
^*  riage  of  the  lessors  of  the  pbiintiff,  there  was  no  adverse  pos- 
**  session  to  bar  the  right  of  the  lessor  Ann  Ten  Eyck.  iliis* 
*'  question  has  been  repeatedly  decided  by  this  Court.  Indeed, 
**  the  point  was  abandoned  by  the  defendant's  counsel  upon  the  ar- 
^♦gument.*' 

An  alienee  entering  "On  his  lands  fwhich  were  bounded)  gains  a 
possession  only  to  tbe  extent  of  his  limits,  and  that  possession 
does  not  enure  to  the  benefit  of  his  alienor,  or  give  him  the  pos- 
session of  lands  outside  of  the  alienee's  bounds.  Mauray  ^  Al 
vs.  Waughy  1  Marsh.  Rep.  {Ky,)  452. 

A  patentee  extending  shelter  to  an  occupant,  tohose  possession 
is  meied  and  bounded,  acquires  possession  only  to  the  esttent  of  tbe 
occupant's  claim.     Lee  vs.  MPDaniel,  1  Marsh,  Rep.  {Ky.)  234. 

But,  a  landlord  settling  a  tenant  on  his  patent,  with  an  intent  to 
gain  possession,  (giving  bis  tetiant  no  bounds)  is  ipso  facto  \vc 
possession  to  the  limits  of  his  patent.     Ibid,  234. 

Lands  not  susceptible  of  alienation  cannot  t>e  acquired  by  pre- 
scription.    Mmyorj  Sfc.  vs.  Magnon^  4  Martinis  Bsp-  2. 
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Adverse  possession  to  be  effectual  must  be  continued  for  the 
space  of  time  required  by  Statute. 

In  the  case  of  Hall  vs.  Qittings^  Lessee  ^2  Har.  Sf  Johns.  Rep. 
112,  126.)  Chase,  Ch.  J.  said;  '^  Hollanas  park  having  been 
**  legally  granted  to  George  Holland^  nothing  can  defeat  his  title, 
'*  and  the  title  of  bis  heirs,  to  the  sa^d  land  under  his  grant,  but 
**  twenty  years  adversary  possession." 

The  Act  of  Limitations  runs  in  equity  in  favour  of  an  adverse 
possession,  where  it  would  at  law.  Harrison  vs.  Harrison  4rM,,  1 
OdVs.  Rep  419.     Bell  vs.  Beemen  4-  AL,3  Murph.  Rep.  273. 

A  bill  in  Chancery  cannot  be  sustained  to  recover  land  from  one 
who  has  been  20  years  in  possession  prior  to  4he  commencement 
of  the  suit,  and  under  a  title  from  an  adverse  grant.  Wilson^s  heirs 
vs,  BoeUey,  2  LiiUlVs  Rep.  55,  59. 

The  shortest  period  which  a  court  of  equity  is  bound  to  consid- 
er an  absolute  bar  to  a  suit  respecting  real  estate,  in  analogy  to  the 
limitation  of  actions  at  law,  is  twenty  years.  Hawley  vs.  Cramer, 
4  Cowen^s  Rep.  718. 

In  the  case  of  Ward  ys.  Fan  Bokkelcn  (1  Paige^s  Rep,  101.) 
Walworth,  Ch.  said ;  *'  If  the  conveyance  was  fraudulent,  no  pe- 
«'  riod  of  time,  short  of  twenty  years,  will  prevent  the  persons  in- 
«*  tended  to  be  defrauded  thereby  from  pursuing  their  remedy 
*'  against  the  land  in  the  hands  of  the  fraudulent  grantee,  or  her 
<*  heirs  or  devisees.  Twenty  years  is  the  shortest  limitation  of 
'<  actions  at  law  respecting  real  property  in  this  state,  and  by  anal- 
^<ogy  to  the  Statute  of  Limitations,  that  is  the  shortest  period 
^^  which  can  bar  a  proceeding  in  this  court  to  set  aside  conveyan- 
^*  ces  of  real  property,  on  the  ground  of  fraud.'' 

Twenty  years  at  least  are  required  to  bar  the  equity  of  redemp- 
tion in  cases  of  mortgages  of  a  legal  or  equitable  interest  in  real 
estate.     SUe  vs.  The  Manhattan  Company^  1  Paige's  Rep.  80. 

Possession  for  more  than  twenty  years  under  an  adverse  title, 
bars  relief  in  equity,  except  where  the  complainants  laboured  un- 
der some  disability.  Floyd's  heirs  vs.  Johnson  4*  AL,  2  LittelVs 
Rep.  109,  112. 

The  Maryland  Statute  of  Limitations  of  tbret  years  is  a  good 
bar  to  an  action  of  assumpsit  for  money  had  aftd  received  brought 
to  tiy  a  title  to  lands  in  the  city  of  Wti^ogtOD,  under  the  Gth 
section  of  the  Act  of  Maryland  of  NovemMJ,  1791,  ch.  45.  Beat- 
ty*s  Adirirs.  vs.  Burnes'  AdnCrs.  8  Crunches  Rep.  98. 
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Id  the  case  of  conflict iDg  grants,  twenty  years  possessioD  will 
not  avail  the  defendant  in  chancery,  unless  he  shews  that  he  has 
obtained  the  elder  grant  for  twenty  years  previous  to  the  institntioD 
of  the  suit.  Boyle,  Ch.  J.  delivering  the  Opinion  of  the  Ceurty 
said ;  ''  It  is  certainly  a  general  rule,  that  a  Court  of  Equity  will 
*^  not  relieve  against  a  possession  with  right  after  the  lapse  of 
*'  twenty  years.  Whether  this  rule  is  applicable  to  controversies 
'Mike  the  present,  growing  out  of  original  adverse  claims,  does 
''not  seem  necessary  to  be  decided  in  this  case.  For  we  are  of 
*'  opinion,  that  admitting  it  to  be  so,  the  case  made  out  by  the  de- 
'^fendants  does  not  entitle  them  to  avail  themselves  of  it ;  for  they 
'^  have  not  exhibited  the  grant  under  which  they  claim ;  nor  does 
'Uhe^date  of  it  appear  from  any  part  of  the  pleadip|^.  It  is  iu- 
'<  deed  Jtlleged  by  the  complainant  that  it  is  elder  fliiia  that  under 
*^  which  he  derives  title:  but  nis  bears  date  only  about  nine  years 
'^  before  the  commencement  of  this  suit.  So  that  the  grant  under 
*'  which  the  defendants  claim,  though  elder  than  that  of  the  cora- 
*'  plainants,  may  have  been  issued  much  Fess  than  twenty  years 
'^  prior  to  the  commencement  of  this  suit ;  and  it  is  plain  that  pre- 
^*  vious  to  the  emanation  of  their  grant,  the  complainant  could  not 
*'  maintain  his  suit :  for  it  is  that  circumstance  alone  which  gives 
^^  to  a  Court  of  Equity  jurisdiction  of  the  cause ;  and  Botil  the 
'*  cause  of  aption  arose,  and  the  jurisdiction  of  the  court  attached, 
*'  laches  cannot  be  ascribed  to  the  complainant'^  Briscoe^  8^t.  vs. 
Prewet,  4  Bibb^s  Rep,  370. 

Twenty  years'  possession  of  an  easement  or  use  of  a  water 
course  is  a  conclusive  presumption  of  right,  if  onexplained. 
Hazard  vs.  Robin$on^  3  Mason^s  Rep.  27S.  Huribut  vs. .  Leon- 
ard,  Brayt  201. 

An  absolute  right  to  a  water  course,  may  be  acquired,  by  15 
years*  uninterrupted  posse^rsion,  use,  and  occupation,  claiming 
right  thereto  adverse  to  all  others.  Rogers  vs.  Page  ^  AL^ 
Brayt  Rep.  201.     ^  Vide  Burlbut  vs.  Leonard,  Ibid,  202. 

A  right  tx>  a  privilege  appurtenant  to  land  may  be  gained  by  an 
exclusive  enjoyment  for  a  sufficient  length  uf  time,  in  analogy  to 
the  Statute  of  Limitations ;  but  no  period  short  of  that  required 
by  such  Statute  to  gain  a  title  to  land  will  be  sufficient  for  this 
purpose.     Sherwood  vs.  Burrt  4  Day's  Rep.  244. 

If  the  grantor  reserve  to  himself  and  his  representatives,  &c.  a 
servitude  or  ripit  In,  passage  through  the  lands  conveyed,  non 
user,  for  twenty  years,  of  such  right  or  servitude,  will  entitle  the 
grantee,  or  his  represe^^jfltves,  tq  prescribe  against  it.  Powers  vs. 
Foucher,  12  Mart,  JH^70.      '^ 

Twenty  years'  adverse  possession  of  a  diverted  water  course  are 
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indispensably  necessary  to  defeat  the  proprietor  of  the  ancient 
channel,  and  to  repel  his  reclamation  of  his  right.  CampbeU  vs. 
Smiths,  3  Hahtead's  Rep.  139.  8.  P.  Coulter  vs.  Hunter,  4 
Rand.  Rep.  64. 


And  if  the  use  of  Ihe  water  "  was  originally  applied  for  as  a 
**  loan  ;"  '^  granted  without  consideration  as  a  loan ;  and  its  subse- 
*  *  quent  enjoyment  never  claimed  otherwise  than  as  a  loan ;  more 
"  than  twenty  years'  posssession  will  not  be  adverse."  s  Coalter  vs. 
Hunter,  4  Rand.  Rep.  64. 

More  than  twenty  years'  adverse  possession  and  exclusive  use 
of  the  lands  over  which  a  party  claims  a  right  of  way,  cannot  be 
a  bar  to  an  action  by  him  for  obstructing  such  right  of  way. 
Wright  vs.  Freeman^  (^On  Appeal)  6  Harr.  4"  Johns.  Rep. 
468. 

In  the  case  of  Davis^^  Lessee  vs.  Davis'  Heirs,  (2  Harr.  Sf 
Johns.  Rep.  295,  299.)  where  the  question  was  whether  a  person 
under  whom  the  plaintiff  claimed  title,  died  seised  of  the  land  for 
which  the  ejectment  was  brought;  Chase,  Ch.  J.  said;  *'The 
<'  facts  and  circumstances  disclosed  in  evidence  are  not  sufficient 
''  for  the  jury  to  presume  a  title  in  the  heirs  of  Parnell^  or  a  deed 
'^  to  ParneUy  against  the  defendant,  with  sixty  years'  possession. 
"  The  entries  on  the  rent  roll  shoqld  show  a  correspondent  title. 
"  The  strongest  presumption  in  this  case  of  a  good  title,  is  in  fa- 
*^  vour  of  the -defendant. 

^*The  court  are  of  opinion,  that  the  facts  stated  by  the  plain- 
''  tiffy  although  the^ury  should  find  them  to  be  true,  are  not  suffi- 
**  cient  and  legal  evidence  to  warrant  the  jury  in  finding  that  Dan^ 
**  iel  Payne  and  Mary  Payne  were  seized  of  the  lands,  and  died 
''seized  thereof,  in  opposition  to  the  facts  staged  by  the  defend- 
'*  ant,  if  the  jury  should  find  them  to  be  true.*' 

*'  The  mere  possession  of  Land  without  any  claim  of  right  gives 
'^no  title,  however  long  it  may  continue;  and  the  true  owner 
^*  may  lawfully  enter  upon  such  occupier  at  any  distance  of  time, 
^<  because  he  does  no  wrong  to  the  occupant,  who  claims  no  right. 
'*  It  is  the  claim  of  title  that  makes  the  possession  of  the 
*'  bolder  of  the  land  adverse  to  all  others."  La  Frombois  vs. 
Jackson  ex  dem  Smith  ^  Al.,  8  Cow.  Rep.  603.  (^Per  Jones, 
€h.) 

Adverse  possession  cannot  be  sustained  against  the  Stat^j  un- 
less the  stat^  has  expressly  restricted  its  own  rights  by  Statute. 

In  the  case  of  Hall  vs.  Gitting's  Lessee  (2  Harr.  Sf  Johns. 
Rqt.  112, 114.)  Chase,  Ch.  J.  (with  whom  the  ofjier  Judges^  Duval 
&  Done  concurred)  said  ;    "  The  court  are  of  opinion,  that  there 
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'^  is  DO  adrersary  possession  on  the  part  of  the  defendant  which 
*'  ean  defeat  ihe  right  derived  fVom  the  state.  Under  the  act  of 
'"October,  1780,  ck,  49,  the  state  became  actually  possessed  of 
''  the  land ;  ahd  that  act  dispenses  with  the  rcqaisttes  necessary  in 
^'  the  case  of  the  crown  to  avoid  a  possession  adversary  to  the 
*'  right  of  the  crown,  ta  wit,  an  office  found,  or  an  actaal  entry. 
''  By  an  office  found  in  England,  the  crown  bcjcomes  actually 
'<  seiised  and  possessed  of  any  escheat  land  in  qnestion.  The  state 
^'then  had  the  right  to  pass  the  act  of  assembly;  and  by 
^*  that  act,  the  state  by  its  commissioners,  was  in  as  full  possession 
**  of  the  land  as  if  there  had  been  an  office  found,  or  actual  entry 
*"*  by  the  commissioners,  and  ouster  of  the  defendant,  or  those  un- 
*'  Aet  whom  he  claims." 

Bt  Vide  Ante,  page  18,  note  [2.] 

In  the  case  of  La  Frombois  vs.  Jackson  ex  dem.  Smith  ^  AL^ 
(8  C^w,  Mep.  602, 603.)  Jones,  Ch.,  said ;  <*  If  the  title  was  in  the 
«<  people  at  the  time,  the  possession  of  La  Frombois^  the  par- 
**  Chaser,  under  the  assumed  ownership  of  Mackay,  would  not 
**  operate  as  a  bar,  unless  after  an  actual  possession  of  forty  years ; 
^*but  as  against  all  individual  owners,  twenty  years  would  pre- 
"  dude  the  remedy  by  ejectment.  An  adverse  possession  will 
'  not  obstruct  the  operation  of  a  patent  ,*  and  an  4>ccapier  of  land 

*  under  an  invalid  claim  of  title,  must  have  a  continued  posses- 

*  sion  of  forty  years  to  bar  the  people  or  the  grantee  from  the  re- 
<<  covery  of  the  same  by  suit.  But  where  an  entry  has  been  made 
''  on  land  vested  in  the  people,  by  a  private  citizen  claiming  it  as 
*'*  his  own,  and  he  is  suffered  to  hold  the  premises  for  the  space  of 
*'  foily  years,  the  person  so  entering  and  so  holding,  will  acquire 
*•*  the  right  fVeely  to  hold  and  enjoy  the  same  against  the  people 
^'  and  their  grantees.  If,  then,  the  people,  aAer  such  entry  by  a 
''  citizen,  grant  the  land  within  the  forty  years  by  letters  patent  to 
^*  another,  the  title  of  their  grantee  will  prevail  against  the  ad- 
^*  verse  possession  of  the  occupier,  if  he  asserts  his  right  and 
«'  evicts  the  intruder  within  the  time  allowed  by  law  for  his  entry. 
<«  But  the  grantee  of  the  people  in  common  with  all  other  individ- 
'*  uals,  must  perfect  this  title  by  entry  upon  the  settler,  within 
^'  twenty  years  after  his  title  accrues  under  the  patent,  or  his  en- 
'« try  will  be  barred,  and  his  remedy  by  ejectment  lost." 

In  the  case  of  Stewart  ^  Al.  Lessee  vs.  Mason^  (3  Harr,  ^ 
Johns.  Rep.  507,  531.)  ,  The  Court,  per  C^ase^  Ch.  J.  said ; 
*<  Until  there  is  a  gprant  for  the  land  there  can  be  no  rightful 
'K  possession  -against  the  proprietary,  so  as  to  bar  him  by  Limila- 
"  tions." 

An  adverse  possession  will  not  invalidate  a  devise  by  the  true 
owher,  while  out  of  possession  of  the  lands  so  hdd  adversely. 
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An  adverse  possession  of  lands,  will  not  prevent  the  true  owner 
though  oot  (^possession,  from  devising  them.  Waring  vs.  Jaek^ 
son  ex  dem,  Eden  Sf  AL,  1  Peter's  Rep.  (Sup.  Ct.  U.  S.)  670.  May's 
Heirs  vs.  SlaughUr,  3  Marsh.  Rep.  {Ky.)  505.  508. 

A  right  of  entry  in  land,  is  devisable.within  the  Statute  of  WiUs, 
(1  R  L.  52.)  though  at  the  time  of  the  devise,  and  of  the  devi- 
ser's death,  the  land  be  in  the  adverse  possession  of  aitother. 
Jackson  ex  dem.  Eden  4*  Al  vs.  Variek  ^  Al^l  QvweiCe  Rep.  238. 
Affirmed  unanimously,  Faridc  Sf  Al.  vs.  Jackson  ex  dem.  Eden  4"  AL, 
(In  Error,)  2  Wend.  Rep.  166. 

In  the  case  last  cited,  \yarick  ir  Al.  vs.  Jackson,  ^c]  Wal- 
worth, Ch.  who  delivered  the  unanimous  Optnioii  of  the  Cburt, 
said ;  *'  There  is  no  case  in  (be  English  books,  where  it  has  been 
^^  holden  that  a  mere  adverse  possession,  not  amounting  to  a  dis- 
^' seisin,  is  sufficient  to  prevent  tbe  owner  from  devising.  And  in 
^*Xjoodright  v.  Forester,  (1  Taunton,  604.613,)  Mansfield,  C.  J. 
<<  doubts  whether  even  "a  technical  disseisin  has  that  effect  at  the 
*'  preseut  day.  So  far  as  there  is  any  authority  on  the  subject  in 
"  our  own  reports,  it  is  in  favor  of  the  right  to  devise,  notwith- 
^' standing  a  mere  adverse  possession,  (Jackson  v.  Rodgers,  1 
^*  Johns.  C.  33 ;)  and  such  I  believe  has  been  the  general  tinder- 
'*  standing  of  the  profession  in  this  state.  The  common  opinion 
^'  as  to  the  effect  of  a  technical  or  actual  disseisin  has  probably 
*'  been  different. 

''The  statute  against  champerty  has  no  application  to  this  sub« 
J"  ject.  That  is  only  in  affirmance  of  the  common  law.  It  super- 
^*  adds  penalties,  but  does  not  alter  the  legal  effect  of  the  sale  of  a 
"  pretended  title.  The  penalties  inflicted  by  that  statute  are  not 
"  applicable  to  the  case  of  a  devisor  or  devisee.  Admitting  the 
'<  will  to  be  in  the  nature  of  a  conveyance,  it  could  only  take  ef- 
'*  feet  upon  the  death  of  the  testator,  when  it  would  be  too  late  to 
'*  enforce  the  penulty  against  him  ;  and  it  would  be  a  singular  pro« 
^*  ceeding  to  attempt  to  punish  the  devisee  for  the  apt  of  a  devi- 
*'  sor.  He  may  refuse  to  take  a  conveyance,  but  I  am  not  aware 
''that  he  can  prevent  the  operation  of  an  absolute  devise,  any 
'*  more  than  an  heir  at  law  can  prevent  a  descent.  Besidt^s,  such 
''  a  construction  of  the  statute  might  frequently  cast  the  property, 
^'  by  descent,  upon  the  person  who  was  wrongfully  withholding 
<<  the  possession  from  (he  true  owner. 

'^  It  has  frequently  been  decided  that  judicial  sales  and  assign- 
*^  ments  ooder  tike  insolvent  acts,  or  proceedings  in  bankruptcy, 
'<  are  not  within  the  operation  of  that  statute ;  and  1 4Xitx  see  no 
**  reasons  why  it  should  be  applied  to  a  devise,  which  are  not 
'<  equally  applicable  to  such  sales  and  assignments.  There  can  be 
*<  no  danger  that  a  man  will  devise  his  estate  with  a  view  to  litjga- 
''  tioD,  which  caanot  take  place  till  after  his  death.     It  is  much 
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^'  more  reasonable  to  suppose  he  would  confess  a  judgment,  and 
**  suffer  the  estate  to  be  sold  on  execution  for  that  purpose." 

And,  t^  seemsy  that  even  a  disseisin^  will  not  prevent  a  devise 
by  the  disseisee^  from  passing  his  right  and  interest  in  the  lands  of 
which  he  is  dweistd. 

In  the  case  last  cited,  (2  Wend.  Rep.  .202,)  Walworth,  Ch. 
said ;  ^  Whether,  under  the  British  statutes  since  the  abolition  of 
<*  military  tenures,  there  is  any  disseisin  which  will  deprive  the 
**  owner  of  property  of  the  power  of  devising  the  same,  is  a  ques- 
**  tion  which  does  not  arise  under  the  fisicts  of  .this  case.  The 
^^staMe  34  and  35  Hen.  8,  (c.  6,  tec,  4,)  authorizes  any  person 
*'  having  a  sole*  estate  or  %tUere$t  in  fee  simple  of  and  in  any  ma- 
**  nors,  lands,  tenements,  rents  or  otiier  hereditaments  in  posses- 
<*  sion,  reversion  or  remainder,  to  devise  the  same.  And  in  Good' 
*' right  V.  Forester,  (8  Easfs  Rep,  567,)  Lord  Ellenboroogfa  ap- 
<>  pears  to  have  put  some  stress  on  the  words  inposse$ncn^  revet' 
^*  Stan  or  remainder ^  as  words  of  restriction  or  limitation.  Where 
*•'  the  true  owner  is  absolutely  divested  of  his  estate,  and  the.  same 
"  is  vested  in  the  disseisor  by  a  disseisin  in  fact,  according  to  the 
**  ancient  doctrines  of  the  feudal  law,  especially  if  the  right  of  en- 
"  try  is  taken  away  so  as  to  reduce  the  owner's  claim  to  a  mere 
'*  righi^  it  may  not  be  correct  to  call  it  an  estate  or  interest  in  pos- 
'^session,  in  the  words  of  the  British  statute,  although  it  is  still  an 
*<  hereditament  and  descendible.  Our  statute  of  wills  provides, 
"  *  that  any  person  having  any  estate  of  jnheritance  either  in  sev- 
*'  eralty,  in  coparcenary,  or  in  common,  in  any  fands,  tenements 
**  or  hereditaments,  may,  at  his  own  free  will  and  pleasure,  give 
*<  or  devise  the  same,'  d&c.  [8es8.  36,  ch.  23.  sec,  1.)  It  is  ^ard- 
«•  ly  possible,  in  broader  and  more  explicit  terms,  to  give  a  gener- 
**  al  power  to  dispose  of  any  property,  right  or  interest  in  real  es- 
"  tate  by  will,  whether  the  same  is  a  vested  freehold  in  possession 
*'  of  the  testator  or  a  mere  descendible  hereditament  or  interest 
"  therein,  in  respect  to  which,  he  had  only  a  right  of  entry,  or  a 
''mere  right  of  action.  But  as  the  legislature,  in  the  late  revi- 
<<  sion,  have  settled  the  rule  of  property  as  to  all  future  devises, 
**  and  being  satisfied  there  was  ho  actual  disseisin  of  the  estate  of 
*^  Medcef  Eden  the  younger  proved  on  the  trial,  I  think  it  is  un* 
•<  necessary  for  me  to  express  any  opinion  as  to  the  power  of  a 
''  disseisee  to  devise,  either  under  the  British  statute  of  wills  or 
'*  our  own."  ♦ 

And  although  it  be  a  disseisin  in  fact,  as  distinguished  from  a 
dissei^n  by  election,  yet  it  seems  that  the  devise  by  the  disseisee 
will  1^  equally  effectual. 

In  the  opinion  of  Walwotrh,  Ch,  in  the  same  case  last  cited, 
(2  Wend.  Rep.  201,  >02,  203,  204.)  it  is  said ;  ^  But  the  princi- 


\ 


APPENDIX*  431 

**  pal  qneation  in  this  cause  is  as  to  the  validity  of  the  devise  of 
*'  Medcef  Edeo  the  yooDger.  Two  kiods  of  disseisin  are  nAention- 
**  ed  ID  the  English  law  books.  The  one  was  a  disseisin  in  fact, 
"which  actnally  changed  and  divested  the  seisin  of  the  original 
<(  owner  of  the  freehold*  and  deprived  him  of  all  right  in  relation 
'*  thereto,  except  the  mere  right  of  entry  and  of  property ;  and 
^*  which,  under  certain  circnmstances,  was  still  further  reduced  to 
'*  a  mere  right  of  action,  the  right  of  entry  being  lost. 

"  By  this  species  of  disseisin  the  wrong  doer  acquired  a  fee  aim* 
^*  pie,  and  the  actual  seisin  of  the  property,  together  with  nearly 
'*  all  the  rights  of  the  real  owner ;  and  all  estates  depending  on 
'^the  original  seisin  were  divested  or  displaced.  The  other  kind 
^  of  disseisin  was  called  disseisin  by  election^  because  the  owner 
^*  might  elect  to  consider  himself  disseised  for  the  sake  of  the 
*'  remedy  by  action  of  novel  disseisin ;  but  if  be  did  not  elect  to 
*' consider  himself  disseisedi  the  freehold  was  not  divested,  but 
'*  still  continued  in  him.     (B/eitden  v.  BatigA,  Cro.  Car»  302.) 

''Disseisin  »fi  fact  and  disseisin  by  eUciian  have  been  so  fre- 
"  quently  confoumled,  that,  in  examining  the  dicta  of  judges,  it  is 
«'  sometimes  difficult  to  understand  to  which  species  of  disseisin 
''  they  allude,  without  referring  particularly  to  the  facts  of  the 
"  case  which  they  had  under,  consideration  at  the  time  such  dicta 
''  were  delivered.  But,  by  a  careful  examination  of  the  authori« 
**  ties,  it  will  be  found  that  there  could  be  no  disseisin  in  fact,  ex- 
<'cept  by  the  wrongful  entry  of  a  person  claiming  the  freehold, 
''  and  an  actual  ouster  or  expulsion  of  the  true  owner,  or  by  some 
"  other  act  which  was  tantamount ;  such  as  a  common  law  con- 
*'  ^yance,  with  livery  of  seisin,  by  a  person  actually  seized  of  an 
"  estate  of  freehold  in  the  premises ;  or  some  one  lawfully  in  pos- 
"  session  representing  the  freeholder,  (1  Instit,  330,  C.  note  1 ;)  or 
'*  by  a  common  recovery,  in  which  there  was  a  judgment  for  the 
'*  freehold,  and  an  actual  delivery  of  seisin  by  the  execution,  or  by 
'*  levying  n  fine,  which  is  an  acknowledgment  of  a  feoffment  of  re- 
''cord.  (2  BL  Com.  348.  Co.  Litt.  330,  C  note  1.  Doe  v. 
"  Thompson,  5  Cowen*s  Sep,  371.  Smith  r.  Burtisy  6  Johns.  Rep, 
•«  197.) 

**  In  this  case  there  was  no  expulsion  of  the  tenant  of  the  free- 
*^  hold,'  and  Medcef  Eden  the  younger  did  no  act  which  could  pos- 
''  sibly  be  construed  into  an  election  to  consider  himself  disseised. 
**  When  Bo)d  took  possession  of  the  premises  in  1806,  it  was  du- 
«*  ring  the  life  of  Joseph  Eden,  and  of  course  before  the  happening 
*'  of  the  contingency  which  aAerwards  divested  the  estate  acquir- 
*'ed  under  the  conveyances  of  the  first  of  September,  1804,  and 
'Uhe  first  of  May,  1805.  By  those  conveyances  Boyd  acquired 
*'  all  the  right  of  Jose|^h  Eden,  which  was  an  estate  in  fee,  sub- 
'' ject,  however,  to  be  defeated  by  the  death  of  Joseph  without 
"  issue,  during  the  life-time  of  Medcef.  His  entry,  therefore,  was 
*'  congeable,  and  divested  no  estate.  None  of  the  conveyances 
''  executed  during  the  life  of  Joseph  Eden  were  common  law  con- 
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▼eyonces,  with  livery  of  seisin,  aad  of  course  divested  no  rights 
bat  those  of  the  graotors.  By  the  death  of  Joseph  Eden  in 
1813,  the  title  vested  is  Medcef ;  and  the  holding  over  of  the 
person  in  possession,  afler  the  temination  of  Us  estate  in  the 
premises,  could  not  he  a  disseisin  of  the  rightful  owner.  After 
that  time,  the  rights  of  the  parties  were  not  altered  previous  to 
the  death  of  Medcef  £den.  There  was  then  nothing  to  pre- 
vent the  operation  of  his  will,  unless  the  bare  holding  over 
of  a  tenant  for  life,  after  the  determinsFtion  of  his  estate,  add 
claiming  the  fee,  can  have  that  effect." 

It  is  thus  decided, 

1st  That  **  there  can  be  no  disseisin  in  fact,  except  by 
the  wrongful  entry  of  a  person  claiming  the  freehold,  and  an 

actuid  ouster  or  expulsion  of  the  true  owner,  t>r  by  some 
act  tantamount  thereto ;  such  as  a  common  law  conveyance, 
with  livery  of  seisin,  hy  a  person  actnafily  seized  of  an  estate 
of  freehold  in  the  jpremises,  or  some  one,  lawfuHy  in  possession, 
representing  the  freeholder,  or  by  a  common  recovery,  in  which 
there  is  a  judgment  for  the  freehold,  and  an  actual  delivery  of 
seisin  by  the  execution,  or  hy  levying  a  fine,  which  is  an  ac- 
knowledgment of  a  feoffment  of  record." 


2^d.  That  ^^  the  holding  over  of  a  tenant  for  life,  after  the  de- 
^  termination  of  his  estate,  though  he  claims  the  fee,  is  not  a  dis- 
"  seisin  of  the  rightful  owner. 

3d.  That  *^  conveyances,  which  are  not  common  law  conveyan- 
"  ces,  accompanied  with  livery  of  seisin,  devest  no  rights  but  those 
•*of  the  grantors.'* 

And  as  to  what  amounts  to  a  Disseisin,  vide  also,  ante  page 
20,  notes  [1]  ^  [2]  ;  ^d  page  21,  note  [1]. 

Nor  will  an  adverse  possession,  or  a  disseisin,  prevent  the  right 
and  interest  of  the  true  owner,  if  a  debtor,  from  passing  by  judi- 
cial sales;  or  in  the  case  of  an  insolvent,  by  assignment ;  or,  as  a 
bankrupt,  by  legal  proceedings  pursued  in  such  cases. 

'^  It  has  frequently  been  decided  that  judicial  sales  and  assign- 
"  ment^  under  the  insolvent  acta,  or  proceedings  in  bai|)Lruptqf, 
"are  ndt  within  the  operation  of  that  Statute."  [Act  to  prevent 
and  punish  Champerty  and  Maintenaf^ce,' 1  K  I#.  172.]  Variek 
I*"  il/.  vs.  Jackson  ex  dem.  Eden  ^  Aly  '(//i  Error,)  2  Wend. 
Rep.  204.  {Per  Wilworth,  Ch.) 

An  advene  possession  cannot  avail  the  occupant,  where  the  true 


owner  is  mider  any  of  the  disabUities  which  ate  protected  hy  the' 
Statutes  of  Limitations. 

Vide^ante,  Chapter  3  \  and  the  notes  thereto. 

Andy  an  adverse  possession  confmenced  during  the  existence  of 
m particular  estate,  cannot  prejudice  the*  right  of^the  person  enti- 
tled in  reversion  or  remainder,  antil  after  the  termination  of  such 
particular  estate.  • 

Vide  antCj  page  37,  note  [1.]  andpage^  41  note  [1.] 

Whether,  or  not,  a  possession  is  adverse^  is  to  be  deter- 
mined by  the  Jury^  and  not  by  the  Court. 

The  question  of  adverse  possession  ought  to  be  left  to  the  jury. 
Jackson  ex  dem,  Jadwin  vs.  Joy^  9  Johns.  Rep.  102.  Jack* 
son  ex  dem.  Beekman  vs.,  Stepkensf  13  Johns*  Rep.  49G.  Gauetty 
vs.  Betkune,  14  Mass.  Rep.  65.  Jackson  ex  dem,  Sparkman 
vs.  Porter^  1  Paine^s  Rep.  466.  M^  Clung  vs.  Ross.  5  Wheat. 
Rep.  124-     Cummings  vs.   Wyman^  \0  Mass.  Rep  A^^. 

Whether  a  possession  were  or  were  not  adverse  is  a  question  of 
fact,  and  must  be  determined  by  the  jury.  Atherton  vs.  Johnson^ 
I  New  Hamp.  Rep.  {R  4r  W.)  34. 

% 

And  the,  judge  having  directed  the  jury  as  to  that  fact,  a  new 
trial  was  granted.  Jackson  ex  dem.  Jadwin  vs.  Joy,  9  Johns, 
Rep.  102.  Sf  Vide  Runcorn  vs.  Doe  ex  dem.  Ctoper,  (in  Error,) 
6  Bamew.  ^  Cress.  Rep.  696. 

In  the  case  of  Pray.  vs.  Pierce,  (7  Mass.  Rep.  383.)  Tne 
Court  Held,  That,  a  trespass  on  the  land  of  another  will  not 
amount  to  an  ouste;*  without  a  knowledge  thereof  by  be  owner, 
either  express  or  implied ;  and  they  said ;  '*  Bot  whatever  may 
'<  be  the  evidence  of  this  notice,  it  is  a  fact  to  be  found  by  the 
'^  jury,  and  the  court  cannot  presume  it." 

**  The  court  were  also  of  opinion,  that  with  what  intention,   by 
'<  what  right,  a  person  entered  mte  land  and  possessed  it,  and  to 
"  what  extent,  Were  facts  proper  for  the  consideration  and  deter- 
**  mination  of  the  jury.     Helm's  Lessee  vs.  Howard^  2  Rar.  Sf 
n.  Rep.  76. ' 


Inihe  ease  of  Seymoir  vs.  De  Lancey  ir  AL,  (t  Htfpk.  Mep. 
449.)  8a]iforo»  CkaneeSotj  said;  ''If  William  Seymour  ac- 
^'  quired  a  title  by  adverse  possessiou,  sech.  a  title  wouM  preclude 
'^  m  other  inquiries ;  and  the  inquiry  whether  his  possession  wa» 
'*  adverse  er  not,  ^nd  the  length  of  such  a  possession,  are  questions 
''  of  hct  The  inquiry  whether  the  deed  from  Henry  £.  Lutter- 
^'  lob,  is  genuine  or  not,  is  purely  a  question  of  fact.     These 
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<^qo^tioB8  are  pec^Tmly  proper  for  tlie  ifial  by  jury  «8  Ae  keat 
"  method  of  ascertaining  their  trath." 

If  a  plea  of  prescription  be  received  at  the  trial,  the  party 
plaadiog  it  mast  be  permitted  to  gabmit  the  fact  of  his  possession- 
to  the  jury.     Porter  vs.  Bug^t^  9  Maftin's  Rep,  92, 

And  the  question  of  Disseisin,  is  to  be  left  to  the  decision  of 
the  jury. 

In  the  case  of  Jackson  ex  dem.  Van  Alen  vs.  Sogers ^  (1  Johns. 
Cas.  49.]  Lewis,  J.  said,  '^  The  reference  of  HoUand^g  interest 
'*to  the  jury  was  right  upon  every  principle.  Whether  be  was 
'*  or  was  not  a  disseisor,  is  not,  as  has  been  mistakenly  supposed,  a 
'*  question  of  law,  hot  of  fact.  Disseisin^  says  Lord  Mansfieid^  m 
**Ae  case  last  cited,  (Tf/yfor  ex  rfem.  Atl;yns  vs.  Hordty)  is  a 
^^faet  to  be  found  by  a  Jury" 


The  Statute  of  Limitations  does  not,  in  terms,  apply  to  chan- 
cery cases,  but  the  Chancery  Courts  will  never  interfere  when  \ff 
lapse  of  time  the  Law  Judge  would  not  hold  jurisdiction.  Frame 
vs.  Kenny^s  heirs  Sf  Exors.^  2  Marsh.  Rep,  (JKV.)  145.  Eimsn- 
dorf  vs.  Taylor  8f  Al,  10  Wheat.  Rep.^b2.  Mar^uijs^f  Choi- 
mondeley  vs.  Lord  Clinton,  2  Jac,  8f  Walk.  Rep.  192.  ^  Vide 
Wallace  4-  Al  vs.  Duffield  ^  Uz.,  2  Serg.  ^  R.  Rap,  521.  M'- 
DoweU  vs.  HeatPs  Exors.,  3  Marsh,  Rep,  (Ky.)  22a.  HamUton, 
Ez^x..ys,  Shepperd,  Admr, ^c,  3  Murph.  Rep.  \  15.  Van  Bhyn 
vs.  Vitictnfs  Exors.,  1  MCord's  Ch.  Rep,  814. 

Twenty  years*  adverse  possession  under  a  legal  title  .is  a  bar  to 
a  bill  in  Equity,  as  well  as  to  an  Ejectment.  Hinton  Vs.  Fox^  3 
JAtteffs  Rep.  382.  ^  Vid^  Demarest  ^  Uz.  vs.  Wynkoop  ^  AL,  S 
Johns.  Ch.  Rep.  129.,  Reed  ^  Glen  vs.  Bulloch  ^  AL,  LUtelPs 
sdecied  cases,  612.  Shepherd^ s  heirs  vs.  Young,  1  Monr.  Rep. 
205.  ^  Vide  references  ut  supra. 

It  nrast  be  20  y^ars*  adverse  po.sses5ibn  of  the  land  in  contest 
Spurr  ^  AL  vs.  Trimble  ^  AL,  1  Marsh.  Rep.  (Ky.)  281. 

A  mortgagor  cannot  redeem  aAer  a  lapse  of  twenty  years,  after 
forfeiture  and  possession  by  the  mortgligec,  (which  period  has 
been  adopted  in  Equity  by  analogy  (o  the  Statute  of  l^tatiooa,) 
no  interest  having  been  paid  in  the  mean,  timo,  and  no  ekcum- 
stances  appearing  to  account  for  .the  neglect.  Hughes  ^  Al  vs. 
tldwa^ds^  Ux.,  9  WheaL  Rep.  489.  • 

Fifteen  years' possession,  where  no  statute  disabilities,  or  special 
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circamstances  equivalent  thereto  exist,  will  bar  an  equity  of  re- 
demption.    8k%nner  vs.  Smithy  1  Day^s  Rep,  124. 

Satisfaction  of  a  mortgage  is  to  be  presumed  after  20  years' 
possession  by  the  mortgagor,  n^ithout  payment  of  interest,  demand 
or  acknowledgment.  Chri»tophers  vs.  SparkCf  2  Jac.  ^  Walk. 
Sep.  223. 

*'  A  lapsria  of  less  than  tiventy  years  from  the  accrual  of  the  right 
of  suit,  is  no  bar  tofthe  assertion  of  alb  equitable  right  in  a  Court  of 
Chancery,  as  it  w<^«ld  not  be  to  the  assertion  of  a  legal  right  in  a 
Court  of  Law." ^  Fr^ily  ^.  Langford  Ijr  AL,  1  Marsh.  Sbtp. 
{Ky.)  364. 

Twenty  years  at  least  are  required  to  bar  the  equity  of  redemp* 
lion  in  casAn  of  mortgages  of  a  legal  or  equitable  interest  in  real 
estatel  She  vs.  The  Manhattan  Company^  1  Paige^a  Ch.  Btp. 
80. 

'*  We  do  not  suppose  that  the  Statute  of  Limitations  in  terkns 
*'  tpplies  to  the'case^  but  it  is  no  less  obligatory  upon  a  Court  of 
*'  Equity  than  upon  a  Court  of  Law,  and  it  is  considered  m  the 
"  rule  of  decisioftj'n  relation  as  well  to  equitable  as  legal  rights. 
''In  reference  to  the  latter,  a  Court  of  Equity  decides  in  obedi- 
'^ence  to  the  Statute,  and  in  refereotfe  to  fhe  former,  it  conforms 
''  to  the  Statute  by  actit)g  upon  its  principles,  according  to  the  rule 
'^  equitas  fequittrt  legem,"  ^Per  Boyle,  Gfc.  J.,  delivering  the 
Opinion  of  the  Court,)  Lytle  ^  Al,  vs.  Roi»ton,  1  Marsh.  Rep,  CHy.)' 
519. 
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Note  (B.) 

The  following  are  decisioos  either  upon  local  or  special  Acts  of 
Limitations  of  the  several  states*  as  distinguished  from  the  gene- 
ral Acts  of  Limitations ;  or  upK>n  some  peculiar  provisions  of  their 
gteneral  Acts  of  Limitations, 

CONNEgTiCUt.  * 

Twelve  ihonths  in  the  Sfbtute  of  Limitations  are  jCalendar 
months.     Clark  vs.  Efy,  2  Roofs  J$ep,  380. 

An  agreement  not  reduced  to  writing  is  barred  hy  the  Statote  of 
LhnttatioDB  after  Uiree  years,  unless  there  has  been  an  admission 
of  it  by  the  defendant  within  tliat  time.  .Jimmti  vs.  Taimio^^s 
Admr^  4  Conrt.  Rep,  568.  »  ^ 

The  Statute  of  Limitations  regarding  book  deJti^s,  as  it  existed 
before  the  revision  in  1821,  as  wjbU  as  since,  is  applicable,  not  to 
the  form  of  action  merely,  but  to  the  nature  of  the  indebtedness. 
Therefore  where  an  action  of  asaumpsit  was  brought  in  1^22,  for 
services  ordinarily  cliarged  on  book,  rendered  in  181 1,  it  was  held, 
that  the  plaintiff  was  jbarred  of  a  recoi^ry.  Bobbins  vs.  Harvey^  5 
Conn.  Rep.  336.     Ashley  <vs.  ffill,  6  Cijnn.  Rep.  248. 

But  in  an  action  of  A88Ump$ii,  wheire  the  dedaratioq  eontaioed 
a  covnt  upon  an  insifiml  computassent^  and  the  defendant  plead- 
ed "the  Statute  of  Limitations.  Daggett,  J.  ddiveHnff  the  Optn* 
utn  of  the  Court^  said  ;  "  The  count  upon  an  insimm  con^utas- 
^^ sent  iB\he  only  one,  which,  requi^res  examination.  The  single 
**  question  presented  fil^  consideration,  is,  doe^  the  Statute  which 
'*  limits  a  recovery,  in  the  actii^n  of  debt  by  book  to  six  years, 
^*  create  a  bar  to  this  eount  1  Assttn^sit  upon  an  i$uimul  compu- 
*^  tas»ent,  is  an  actioaat  common  law,  long  established  and  well 
**  known.  When  parties  accounjt  together  concerning  their  oHitoal 
'*  transactions,  debts,  credits  and  liabilities,  and  a  balance  is  as- 
**  certained,  their  accounts  assume,  to  some  purposes  at  least,  a 
«  new  shape.  The  creditor  becomes  entitled  to  recover  the  bal- 
^  ance  due  to  him  in  an  action  founded  on  the  iact,  that  it  is  ac- 
f^  knowledged  by  the  debtor  on  an  adjustment  of  their  respective 
<*  claims." — **  The  Statute  in  force  before  the  revision  of  1821,  in 
^^  the  terms  of  it  did  not  extend  to  actions  on  insimul  computas' 
^^sent;  nor  do  I  believe,  that  it  ought  to  be  exteoded,  by  con- 
*<  struction ;  eepecially  as  by  a  subsequent  enactment  now  in 
**  force,  {JStat  310.  tit  69.  s.  3.)  this  action  of  Aasumpeii  is  linhr 


APPENDIX.  437 

^'iled  to  six  years.'' — *^I  am  of  opioion  that  the  plea  is  insuffi- 
'^cient;  and  that  jadgment  be»  reodered  accordiogly/'  Ashley 
vs.  Hm,  6  Chnn.  Rep.  246,  248. 

A.  conveyed  a  piece  of  iaod  to  B.  by  an  absolute  deed,  as  secu- 
rity for  a  debt ;  B.  at  the  same  time  executed  a  bond  to  A. ,  obli^a- 
tibg  himself  to  rccouvey  the  land  when  the  debt  should  he  paid. 
Afterwards  it  was  agreed  between  them  by  parol,  that  A.  should 
deliver  up  the  bond  to  B.  for  Ihe  purpose  of  enabling  him  to  assist 
A.  in  effecting  a-settlement  with  a  certain  creditor,  and  that  B. 
should  redeliver  the  bond  to  A.  uncancelled,  when  the  object 
should  be  effected.  The  settlement  with  the  creditor  being  ef- 
fected, and  the  debt  due  from  A.  to  B.  being  paid,  B.  reibsed  to  re- 
deliver the  bond,  and  cancelled  it.  Held^  that  such  parol  agree- 
ment was  within  the  proyisions  of  the  Statute  against  fraudulent 
conveyiances.  Held^  also^  that  more  than  three  years  having 
elapsed  between  the  time  of  making  such  agpreement,  and  the 
commencement  of  the  suit,  the  cause  of  action  was  barred  by  the 
Statute  of  Limitations.  Gaytord  Sf  AL  vs.  Couch,  {In  Error;) 
5  Day^s  Rep.  223. 

The  Statute  of  Limitations  of  New-York  caanot  be  pleaded  in  bar 
to  a  suit  brought  in  Connecticut,  on  a  promissory  note  executed  in 
New- York,  the  year  previous  to  the  passing  of  the  Statute  ^  the  de<* 
fendant  was  a  resident,  of  Connecticut.  The  Coitbt  said  ;  *^  The 
**•  note  is  not  within  the  Statute,  but  if  it  was  within  the  letter,  the 
''Statute  would  not  afiect  it.  being  an  ex  post  facto  law."  HiU  vs. 
Minor,  2  Roofs  Rep.  223. 

In  an  action  •  for  support  of  a  bastard  child,  judgment  being 
rendered  for  quarterly  payments,  the  Statute  of  Limitations  does 
not  operate  in  favour  of  the  bail  'till  a  year  after  the  last  payment. 
Harris  8f  Uz.  vs.  Thomas^  Kirh,  Rep.  267.  « 

In  the  case  of  Fanning  Sf  AL  vs.  Coifg  (Kirb.  JZep.  423,) 
where  a  claim  of  debt  against; the  restate  of  a  deceasea  person, 
had  not  befen  exhibited  to  the  administrator  within  the  time  Ihail- 
ed  by  the  Coutt  of  Proba|«,  The  Court  said  ;  *'  The  petitioner 
'*  neglecting  to  exhibit  his  claim  to  the  administrators  witbin 
**  the  time  limited  by  the  Court  of  Probate,  was  by  a  positive  '^ 

**  Statute,   foreclosed   from  any  recovery  afterwards ;  which  no  '^ 

*'  court  of  law  or  equity  hath  right  to  dispense  with,  or  relieve 
"  against" 

The  nth  section  of  the  Statute  [of  Connecticut,^  tit.  150.  c  1. 
£d.  1808,  which  prohibits  the  bringing  of  stfits-for  drink  sold  by 
tavern  keepers,  "  unless  the  same  be  brought  within  two  days 
'*  e^t^r  such  sale  and  drinking  ^*"  is  not  to  1^  regarded  aa  a  mere 
Aqt  .of  limitation  having  for  its  object  the  protection  of  men  ' 
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agatost  stale  ctemftbds,  and  operating  epon  (be  remedy  only,  iritk- 
oat  destroying  (be  debt,  but  as  an<actof  probibitfon,qQalifiedwttfa 
respect  to  time,  but  otherwise  absolute.  Consequentiy,  after  the 
expiration  of  the  time  limited  without  suit,  charges  embraced  by 
the  Statutb  do  not  constitute  a  debt  capable  of  being  applied  or 
set* off  against  the  charges  of  the  adverse  party,  in  the  liqaidalion 
of  mutual  accounts.  Nor  is  it  to  be  considered,  "  as  an  ordinary 
'*  Statute  of  Limitations  liable  to  be  avuidedby  a  new  promise  <» 
'^  the  defendant."  Mapies  vs.  Avery,  {In  Errovj)  6  Conn.  Rep, 
20,  24. 

GEORGIA. 

The  Act  of  Limitations  of  Georgia  does  not  apply  to  mortga- 
gees. The  possession  of  the  mortgagor  is  not  adverse.  HUg' 
ginson  vs.  Metric  4  Cranch^s  Rep.  415. 

KENTUCKY. 

The  Act  of  Limitations  applies  to  suits  brought  by  petition 
and  summons.     Banks  vs.  Coyhf  2  Marsh.  Rep.  (Ky.)  564. 

The  6th  aection  of  an  act  passed  February  9th,  l6l9,  1  Dig. 
Lams  of  Kentucky,  687.  limiting  the  time  of  bringing  suits 
against  executors  and  administrators^  is  confined  to  actions  oo  con- 
tracts made  by  the  decedent.  Contracts  made  by  executors  or 
administrators,  akhough  in  fulfilment  of  an  executory  contract 
made  by^the  decedent,  are  not  within  the' act.  Cummins  vs.  Ken- 
nedy y  S  lAtt,  Rep.  121. 

LOUISIANA. 

Prescription  for  three  years  bars  an  attorney's  action  for  profes- 
sional services.     Morse  vs.  Brandt^  2  Mart.  Rep.  (iV.  S.)  515. 

MARYLAND. 

jO.  Harufood  filed  a  bill  in  cimncery  in  1806  against  the  heirs  at 
law  of  R.  ttmsKnge,  on  a  bond  executed  by  A.  Rat^Hngs  in  1799 ; 
it  WHS  admitted  that  the  personal  esfete  of  JZ.  RawUngs  was 
/  iaawfficteQt  to  pay  the  complainant's  demand.  The  heirs  by  ^etr 
aoawBr  relied  on  the  Act  of  Limitations ;  and  to  prevest  the  opera- 
tion of  timt  Act,  the  cott[^laiBantexbihited  a  judgment  obtained  by 
him  m  1 80S,  on  the  administration  bond  executed  by  the  administra- 
trix of  JR.  RawUngs,  JCilty,  Chancellor^  (at  February  ierm^ 
1813,)  said;  ''The  defence  set  up  of  the  claim  being  barred  by 
"*  flie  Att  of  Limitatiofiff,  is  one  wbicb  the  chancellor  would  not  be 
'*  disposed  to  eomnea'aace,  if  be  bad  a  discretionary  power.  But 
^'  at  it  is  vlliad  om,  he  considers  himself  l)omid  to  say,  that  it  is  a 
'*  bar  to  tiie  relief  prayed."*--i>ecre#«l,  that  the  bfll  be  dismissed, 
b«t  ivMiottI  coits.     9%6  complahant  appealed  iW>m  tiiis  de- 


cjr^e ;  h^t  tW  Oo9Rt  of  App«Ait«  «0rmed  it.    Barw^  vs.  i2sw» 
ling^'  heirs,  4  JJarn  {^  /(^AfMk  iE«p.  1S6.. 

*  _ 

By  ao  order  ^iihe  orphmn's  coari  in  August,  17i^7,  U«  esse- 
utrix  of  C  £i.  wa^  direcied  to  deliver  ip  SL  W,^  aue  of  ber 
fwroties  in  the  test^^ieotary  bond)  iiU  sDcbpart  of  Ihe  estate  i>£ 
the  testator  as  remaiDed  io  ber  haads,  8.  W,  entered  into  bond 
tp  the  state,. dated  io  iSep/emW,  17S7,  reciting  tiw  order,  and 
conditioned  that  he  sboqid  deliver  and  pay  all  the  gODi^  &e. 
which  should  come  to  his  possessionlby  virtae  or  under  the  order, 
or  the  value  thereof,  agreeably  to  law,  **  to  such  person  or  per- 
sons as  have  a  right  to  demand  the  same,  when  be  shall  be 
thereto  legally  reoaired,"  &c.  An  action  or  debt  was  brought 
on  this  bond  in  September^  1811,  at  the  in^tabce  of  on^  of  Uie 
creditors  6f  the  deceased  testator,  against  one  of  the  sureties 
therein,  who  pleaded  general  performance,  and  the  Acts  of 
Limitations  of  1729.  cA.  24,  and  1715,  c A.  23.  JSeU/tbata 
creditor  w^  not  entitled  to  have  the  bond  sq^d ;  9H  S.  W. 
cpuld  not  pay  the  debts  of  the  deceased,  nor  recover  d^bts^iior 
pay  legacies,  nor  settle  an  account  in  the  orphan's  conrt.  Thait 
he  may  be  likened  to  one  who  has  letters  ad  cffUig^ndMV^ 
That  he  was  liable  to  the  administrator  de  bonis  hqu^  {tjhe  exec- 
utrix being  dead,)  if  one  was  appointed ;  and  if  none  appointed,, 
to  nobody. 

Held  also,  that  the  bond  above  mentioned  executed  by  ^ 
W.t  on  which  the  action  was  brought,  was  the  tting  in  a^iip/^, 
and  not  the  judgment  mentioned  in  the  replication  obtained  by 
the  creditor  against  the  executrix  of  C.  8.  in  1Q03;  a^d  Uiat 
the  Act  of  Limitations  wa^  a  ,bar  to  the  action*  The  ^UfU^ 
use  of  Chamberlaine's  Ez'rs.  vs.  Wright^  4  JSTor.  8f  JghnA.  Hep. 
148. 

A  plea  of  the  Act  of  Limitations  is  a  bar  to  an  a'ction  oD  a^ 
bond  given  to  the  state,  by  a  trustee  appointed  under  a  decree  of 
the  court  of  chancery  for  the  sale  of  the  real  estate  of  a  de- 
ceased person,  &c.  where  tbe  bond  was  executed  more  than 
twelve  years  before  the  institution  of  the  action.     As  where  4* 
Q.  was  appointed  a  trustee,  under  a  decree  of  the  court  of 
chancery,  to  sell  the  r^al  estate  of  /.  &,  deceased,  a9d  gave  bond 
as  such  to  the  state,  with  J,  M,  and  C-  &  his  sureties,  on  ihe 
20th  of  December,  1796(,    and  the  action  was  brought  on.  tiie 
bond  against  C    S,j  one  of  the  sureties,  on  the  4th  .of  Stay, 
1809,  who  pleaded  the  Act  of  Limitations^  tp  wliich  tfaero  was  a 
general  demurrer.     The  demurrer  was  overmjled.      8cheU  vs. 
The  SimtCy  use  vf  Saacery  3  Sarr.  ^  Johns.  J2<p.  638. 

Under  an  act  of  the  Legislature  incorporating  a  company,  sfanres 
were  to  be  sobscribed  for  to  be  paid  in  Ifive  instalments ;  four  of 
Che  instalments  had  become  due  more  than  three  years  before  the^ 
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soit  was  brdQght  agaiost  the  >defeiidaQt,  9fha^wa8  a  dvbaciiber,  and 
who  pleaded  the  Statiite  of  Limitations.  The  last  instidment  of 
}20  was  not  barred.  Hdd^  that  although  the  last  instalment  of 
||20  was  not  barred  by  the  Statute  of  Limit^tfODs,  yet  as  the 
county  coort  had  not  jurisdiction  of , that  sum,  that  coort  did  ooC 
el^r  in  their  direction  tor  the  jury,  that  the  plaintiffs  were  barred 
of  their  right  of  action  by  the  defendant's  plea  of  the  Act  of  Lim- 
itations. The  Baltimore  ^  Havre  de  Grace  Turnpike  Company 
vs.  Bame»^  6  Harr>  %'  Johns,  Rep,  57. 

MASSACHUSETTS. 

Land  under  a  prio^  attachment  to  its  full  value,  is  property  that 
may  by  the  cemmon  and  ordinary  process  oC  law  be  attached, 
within  the  meaning  of  the  Statute  of  Limitations.  Soi  of  shares 
in  a  Bank  or  Insurance  Company.  Byrne  vs.  Crawninehield^  1 
Picker.  Rep.  263. 

The  name  of  a  person  subscribed  to  a  promissory  note,  with 
intent  to  attest  the  signing  thereof  by  the  maker,  is  a  sufficient 
witnessing  within  the  Statute  of  Lifmitations ;  although  there  are 
no  words  over  the  name  indicating  the  intent  of  his  subscription, 
Fatdkiur  vs^Jonee^  16  Mdss.  Hep^  290 

r 

The  endorsee  of  a  promissory  note,  cannot  avail  himself  of  the 
notes*  being  witnessed,  to  take  it  out  of  the  Statute  of  Limitations. 
Buuell,  Ex'x.  vs.  Swan^  16  Maes.  Rep,  314. 

*'  In  order  to  expedite  the  settlement  of  estates,  as  well  as  to  re- 
^^lieve  executors  and  administrators  from  vexation  and  uncertaia- 
''  ty,  the  term  of  four  years  is  limited,  within  which  all  creditors 
"whose  debts  are  due  and  payable,  most  present  their  daimaor 
^be  forevej  barred.''  Royce  vs.  Burrell  ^  Al.,l^  Mass.  Rep.  398. 
.  (Per'  PlESOKS,  Ch.  J.  delivering  ike  Opinion  of  the  Court.) 

Suits  by  one  town  against  another,  for  expenses  incurred  in  the 
support  of  paupers,  are  limited  to  two  years  after  the  cause  of  ac> 
tion  accrued,     ^^eedkam  vs.  JVewlon,  12  Mass,  Rep.  4*53. 

« 

'  The  Statute  of  Limitations  of  the  $tate  of  J^ew  York^  cannot  be 
pleaded  in  bar  to  an  action  commenced  ip  Massachusetts  by  in* 
habitants  of  JVev  York^  upon  a  promissory  note  execnte«i  in  JS'ew 
York  by  the  Defendants,  citizens  of  Massachusetts.    Pearsall  ^  jir 

vs.  Dwight  4r  AL,  2  Mass,  JUp.  84. 

• 

Nor  where  hoth  parties  are  ettisen^  of  Now  York.  Byrne  vs. 
Crowmnshteld,  17  Mass.  Rep,  65. 

Wilbin'  six  years  alfter  the  dissolution  pf  a  partnership)  ona  of 
the  partners  died,  and  within  two  years  after  the  grant  4)f  Letters 
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of  AdoiiiiUtffttiop  on  his  estate,  bat  mor^  timn  six  jears  after  the 
partoershi]!  was  clissolved,  bis  adnunistrators  brought  a  Bill  in  Equi« 
ty  agaiofct  the  other  partners,  to  compel  them  to  acconnt.  Par- 
ker, Gb.  J.  who  delivered  the  Opinion  of  the  Court,  said  ;  ''  Tbil 
'*  Pl^a  of  Iha  Statute  of  Limitations  cannot  avail,  because  until  the 
**  dissdotioD  of  partnersbip,  there  wad  no  subsisting  cause  of  ac- 
'<tioD  for  the  settlement  of  accounts,  between  the  partners. 
*^  Clark  Chandler  died  in  1824,  within  six  years  after  the  dissola- 
^lioQ,  and  tiie  BHl  was  brought  by  his  Administrator.s  within  two 
^*  years  after  bis  death,  so  that  by  St,  1793,  c.  76,  the  right  of  ac- 
**tioD  remained/'  Chandler  4r  Al,  vs.  Chandler  Sf  ALy  4  Picker, 
JBepi  81. 

Where  an  admidistrator  dies  within  four  years  from  the  grant  of 
administration,  and  air  administrator  de  b^nis  iron,  is  appointed,  ac- 
tions of  creditors  are  not  barred  until  after  the  expiraCi«m  of  fbfN- 
yeiirs  from  this  last  grant  of  administration.  Hemenwayts,  Oates, 
Administrator^  ^e,  5  Picker.  Rep^  321. 

Two  persons  having  been  appointed  guardians'of  a  spendthrtft, 
sold  his  real  estate  by  virtue  of  a  licence  granted  by  the  Court  of 
Common  Pleas,  and  credited  him  in  tbeir  guardiansbin  accounts 
with  the  proceeds,  which  they  applied  to  the  payment  of  his  debts, 
soaie  of  the  debts  being  paid  by  one  guardian  and  some  by  the 
other.  The  letters  of  guardianship  were^  afterivards  re?ofced,  and 
the  8pen<nbrift  and  bis'beirS  avoided  the  sales  of  the  real  estate, 
the  licence  having  been  granted  without  any  authority,  and  there- 
upon the  guardians  were  compelled,  upon  their  covenants,  to  re- 
ihnd  the  money  paid  by  the  purchasers.  Ic  was  Beld,  that  the 
guatdians  had  a  right  of  action  against  the  spendthrift's  administra- 
trix for  the  amount  refunded,  so  much  having  been  originmUy  paid 
by  them  for  the  spendthrift  upon  a  consideration  which  had 
failed ;  that  thb  right  did  not  accrue  until  the  sales  were  avoid- 
ed apd  the  money  refunded,  so  that  the  Statute  of  Limitations 
began  to  run  from  that  time.  Shearman  4"  -^'.  vs.  Akine^  Admx. 
4  Pick.  H^,  283. 

Notwithstandmg  the  proviso  in  St.  1793,  c  69,  §9,  an  action 
will  lie  against  a  totra  after  two  years,  upon  a  verbal  promise  of 
the  overseers  to  pay  the  expenses  incurred  in  supporting  a  pauper 
legally  chatgeable  to  such  town ;  such  a  promise  being  barred  on- 
ly by  thegeneraf  Statute  of  Litfiitaticns.  The  Inhabitants  of  Bel- 
fast  vs.  J%e  Inhabitants  ofLeominsUr,  1  Pitiher,  Rep,  IfS. 

NEW  JERSEY. 

The  6th  Section  of  the  "Act  for  the  limitation  of  Actions," 
pastal  flh  Febreery,  1799$  (^sm  Jwwn  Mm.  Vms^  41 1,)  which 
limits  the  eommencement  of  suits  on  specialities  to  .16  years,  ap- 

56 
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plies  not  only  to  bonds  executed  a/ter,  but  also  to  those  exectrted 
before  the  passage  of  that  act  Marston  vs.  Seabury^  2  Penn. 
J^.  435. 

Where  an  Executor  pays  money  to  ^  legatee,  and  sk  years  after 
the  payment,  upon  a  settlement  in  the  Orphan's  Court,  discovers 
that  he  has  paid  the  legatee  more  than  he  was  entitled  to,  and 
brings  an  -action  to  recover  the  money  overpaid ;  the  action  is 
barred  by  the  Statute  of  Limitations.  Ehf  vs.  Morton^  Exor.  (On 
Certiorari,)  1  Hatst.  Rg>,  187. 

NEW  YORK/ 

The  act  t^seUlt  disputes  concerning  titles  to  lands  in  the  county 
of  Onondagat  (Sess.  20.  c.  51.)  is  a  constitutional  act.  Jack- 
son e%  dem,  lApper  vs.  GHswold,  5  Johns,  Rkp.  539. 

Th^  award  ot  th^  commissioners,  under  the  act  is  considered  as 
a  matter  of  record  to  take  effect  from  its  date ;  and  unless  a  dis- 
sent has  been  entered  within  two  years  from  the  date  of  the 
award  it  is  conclusive.    Ibid, 

The  date  of  fhe  award  isprima  facie  evidence  of  the  time  of 
its  being  made ;  and  strong  evidence  will  be  required  to  show 
that  the  date  on  the  face  of  the  award  is  not  the  true  time-     Ibid, 

* 

a 

The  act  applies  only  to  interfering  and  adverse  claims.  Jack- 
son ez  dem,  jPonda  vs.  Tesle^  7  Johns.  Rep,  28.  t 

An  award  in  favour  of  the  grantor  in  a  deed,  wQI  enure  in^  fa- 
vour of  the  grantee,  it  being  in  favour  of  the  title ;  and  the  gran- 
tee, tb«re  being  no  dispute  between  him  and  the  grantor,  need 
not  dissent.  Jackson  ex  dem^  Fonda  vs.  Teele,  7  Johns^  Rep, 
28. 

None  but  persons  aggrieved  need  file  a  dksept.    Ibid. 

Infants,  and  others,  under  JQgal  disabilities  at  the  time  (9f  the 
award  must  file  their  dissent  within  three  years  after  coming  of 
age,  or  the  removal  of  ^e  ditobility,  otherwise  they  will  be  bar- 
red. Jackson  ex  dem.  Com€lius  vs.  iliPfce,  8  Johns,  lUp,  429. 
S,  P.  Jackson  ex  dem,  Boyd  vs.  Lewis^  13  Johns,  Rep.  504. 

The  limitation  in  the  act,  as  to  the  time  of  filing  a  dissent,  can- 
not be  set  up  against  such  of  4he  lessors  in  ejectmenti  as  were 
feme  consrts  at  .the  time  the  award  was  made ;  and  bringing  the 
action  during  the  coverture  is  no  waiver  of  the  saving  clause  in 
the  statute.  Jackson  ez  dem.  Bunt  vs.  Ransom^  10  Johns,  Rep, 
407. 

But  the  filing  a  dissisnt  being,  by  the  act,  »,  condition  precedent 
to  aright  of* recovery^  an  action*  cannot  bo  maintained  before  a 
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dissent  has  boon  filed ;  but  the  wife,  by  herself,  or  by  her  h«s- 
baDd,  in  her  aame,  m^  file  a  dissent,  and  bring  her  action  with 
her  husband,  and  recover  during  coverture ;  or  she  may,  within 
three  years  after  the  death  of  her  hnsband  file  her  dissent,  and 
enaction.     Ibid, 


Whereihe  heirs  of  JV.,  a  native  of  Lreland,  and  Jiving  in  Ire- 
landj  neglected  to  enter  their  dissent  to  the  award  of  the  Onon" 
daga  Commtsimiersj  in  relation  to  a  lot  of  land  of  which  JVl 
died  seiied,  within  the  two  fears  iioiited  by  the  act»  they  were 
held  for  erer  barred  and  concluded  by  the  award,  except  Ju,  who 
was  A/eme  conert^  and  within  the  saving  of  the  act,  there  being 
BO  saving  on  account  of  absence  from  the  state,  ^(uhson  ex 
dem.  FoUiard  vs.  Wright^  4  Johns.  B.ej^  75. 

If  a  party,  conceiving  himself  aggrieved  by  an  award  of  the 
Onondaga  Commissioners^  has  given  them  notice  of  his  dissent, 
within  two  yeaci,  that  is  sufficient  to  prevent  his  being  concluded 
by  the  award,  whether  the  commissioners  have  entered  such  dis* 
sent  in  their  book  of  awards  or  not ;'  and  whether  the  dissent  was 
delivered  to  thp  coaunissioners  or  not,  is  a  question  for  the  jury. 
Jackson  ex  dem,  Beiisy  vs.  lAvit^aton^  3  Johns.  R^.  465. 

Bnt  as. to  filing  his  dissent,,  be  must  givQ  notice  to  the  commis- 
sioners to  commence  a  suit  wiihin  three  years,  d&c.  according  to 
the  third -section, of.  the  act.  '  Jackson  ox  dem.  Bopd  vL  Lewis, 
IS  Johns.  Rep,  504^ 

It  is  not  sufficient  to  'bring  ap  action  within  the  three  years, 
without  having  filed  a  dissent.     JAckson  ez  dem,  CotntUus  vs. 

Whether  the  land  was  vacant  or  not,  the  dissent  is  equally  ne* 
ceseary.  Ibid.  S.  P.  Jackson  ex  dem,  Robichea^u  vs.  Swartwoutj 
S  Johns.  Rep.  490. 

..Where  no  dissent  is  filed,  the  title,' under  the  award  of  the 
commissionerst  is  final  and  conclusive.  Jackson  ez  dem.  JRo&t* 
okeau  Y$.  ^Swartwofitf  8  Johns,  Rep,  490. 

Where  two  successive  conveyanoes  of  military  lots  were  made 
by  the  patentee  before  the  statute  o(  January  Bth,  1794,  {\  R.  L. 
209,)  neither  of  which  were  deposited  in  the  clerk's  office  of  Al- 
banjf^  pnrsuant  to  that  act ;  held,  that  the  deed  Inst  executed  todk 
preferenciL     Held,  also,  that' a  ponveyanpe  by  the  patentee,  for  a  ■ 

valoabk)  consideration,  subsequent  to  the  second,  should  take  J 

preference  of  that ;  but  it  appearing  that  it  was  executed  pending 
an  ejectment  by  thoa^  claiming  under  thcj  second  conveyance, 
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toB  grantee  who  had  DO^ice  of  tbut  conveyance,  and  m<^ii^  iaM>«r' 
ledge  of  the  first  -^  field;  that  it  hiy  with  the  defendant  to  aho«r 
otherwise  than  by  the  fast  conveyance,  that  a  valfmble  eontSdera- 
(ion  was,  in  fact,  paid.  Jackson  r.  Harrtngt&n^  6  Cow,  Rep.  ISSi 
Whether  a  fi^bseqoent  cot^veyance  for  valnable  cooaideratkNi, 
with  notice  of  a  prior  deed,  conies  within  the  protection  o£  the 
statute,  (1  R  L.  t09y)  or  it  mast  be  bonajidt  in  the  fall  seiiae  of 
the  terms  1     Quet'e.     Ibid. 

To  render  fhe  conveyance  of  a  mifitary  lot,  execatied  Mote 
January  SfA,  1794,  valid  as  against  a  subsequent  fMifchaser ;  -not 
only  th^  immediate  deed  must  have  been  deposited,  pttrsnant  to 
the  act  of  1794,  (1  JR.  Z^  909,211,)  bat  alao  the  power  of  attorney 
under  which  it  was  executed.  Jackson  v»  Bowen,  6  CW.  JKqp. 
141. 

An  award  of  the  Onondaga  ConmissionerSy  wa«  mnde  in  ft- 
voiir  of  the  deftndant^  Ifovsmber  5tb,  1800,  to  which  the  plainftf 
filed  a  dissent,  according  to  the  act,  in  Pebrumy^  ISOl,  mtd  fi 
appeared  that  the  defemlant  was  in  actual  poaseasion  ih  J^me, 
1801 :  heldi  that  thpogfa  the  possession  coromeaced  after  the 
award  and  dissett,  bnt  before  the  exph^tiqn  of  three  years ;  yet 
the  party  filing  the  dissent  wa^  boutid  to  take  notice  of  the  pos- 
session, and  to  bring  hh  action  against  the  party  in  possdsflioii 
within  the  f^ree  years,  and  prosecute  the  same  to  effect  within 
three  years ;  other wfse,  fhe  award  was  cotot;lu6i^.  Jatkomi  «£ 
dem.  Bond  vs.  Root^  8  Johns.  Rep.  60. 

If  the  party  in  whose  favour  the  award  wa^  made,  is  oat  of 
possession,  and  his  adversary  in  possession,  the  pnity  out  of  pos- 
session must  bring  hi^  action  and*  prosecoti^  it  to. effect  witfain  three 
years ;  and  it  he  does  so,  his  title  is  established,  and  tbeTecovery 
IS  conclusive  on  the  right.     Ibid. 

And  it  is  tlie  same,  n  the  party  dissenting,  brings  a  snU  against 
a  tenant  in  possession  claiming  under  the  party  in  whose  fsronr 
the  award  was  made,  if  a  verdict,  after  trial  as  to  the  right  is  foi|nd 
for  the  defepdant ;  for  the  intention  of  the  legislature  in  regard  to 
these  military  lands  was  tomake  a  single  triaJ  as  to  tlie  right,  inuin 
action  of  ejectment  brought  within  the  time  litoited;  a  coocMwive 
bar  to  another  suit ;  and  if  there  b  ^  trial, on  the  merits,  in  a  sttt 
brought  by  either  party,  v^ithin  the  period  'prescril>ed»  it  is  within 
the  true  meaning  and  intent  of  the  act*     Ibid. 

^  A.  having  title  to  a  lot  of  land  in  the  county  of  0»i^iiifi«ga,  di- 
rected 6.  to  take  charge  of  the  lot,  and  sell  it,  and  B.  went  on  the 
lot  occasionally  to  show  it.  C.  also  claimed  the  lot,  and  the 
claims  of  the  parties  were  KUgated  before  the  commliaioneray  wbo, 
on  the  20th  January,  1602,  made  ab  award  in  favoar  of  C. ;  and, 
in  July,  1802,  about  half  an  acre  of  tifo  lot  was^  cleared  sind 
fenced  by  the  order  of  A.,  and  logs  cat  and  laid  as  the  foundation 
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fot  a  hoi»e,  Which  was  Dot«  boi«*evor ,  b«iih  or  <lce«ipied.  Id  March, 
I€Ott,  A.  fiidtf  li4^  dissent  to  (Im  award,  and  broagjht  an  actioD  in 
laOT ;  BMy  t!)al  t^e^oto  of  A.  did  aot  «MMdMMni  i^oal  poa^ 
session  of  the  lot  within  the  meaning  of  the  <ci,  ao  aa  to  oUiga 
C  to  bring  his  action  within  three  years  ;  and  that  the  land  being 
▼acanf,  A.  wwipwat  b<Miiid  to  bring  bia.  action  wMfaw  the  Hiree 
je^rs,  the  act  not  eitteoding  toMbe  case  of  a  vacant ^poaaaasioiiy- 
and  that,  therefore,  oeitber  pirty  being  bwred,  they  nmst  ata«i 
on  the  strength  of  their  respective  titles.  Jackson  ex  dem,  8cott 
▼s.  Huntley^  6  Johns.  Hsp.  99;         .   * 

Dunbar,  an  infaftot,  in  1794.  cotivey^d  a  lot  of  land  is  (b«  oili- 
iary  tract,  to  Macetf^  who  convened  the  satbe,  in  17t4|  to  Piatii 
who  conveyed  it  to  Thotn.    DuHhar  caitie  of  ftA  ige  ib  l985» 
and,  afterwards,  in  1791,  witiiont  having  made  toy  entry  Cgi  the 
land,  or  done  any  act  to  avoid  the  deed  to  Mdcey^  execvted 
anodier  deetd,  f!>r  the  same  lot,  to  B»Wfo  ;  ^mak  tbe  aieoatofg  of 
BrookSy  afterw^ds,  in  1794,  conveyed  the  same  lot  to  iii«aca, 
who  contracted  to  coni^ey  the  aame  to  Caiff^  who  aaaigned  ihm 
contract  to  Todd,  who  entered  into  possession  in  1795,  and  aftorv 
wards,  in  1797,   received  a   deed  from  Isaacs,    On  tbe  I8tb  of 
November,  1802,  the  Onondaga  Oommissionefs  awarded  the  lot 
to  TJkom;  and  Ta^</,  iq  Mo^,  1802,  filed^his  dissent,  parsnant  to 
the  statute.     In  an  action  of  ejectment,  brought  on  the  demise  of 
Jhtnbar,  ifacey^  Platt^  and  Thorn,  against  Todd,  to  recover  the 
16t ;  held,  that  though  the  deed  from  Dunbar  to  AJfacejf  Was  void- 
able,   Todd  coold    not  avail  himself  bf  the  subsequent  deed 
ffom  Dunbar,  to  Brooks^  to  ^void  it ;  and  tbatj  thoi^h  tbe  diaeent 
of  i^odd.woM  enure  to  the  bepefif  of  those  from*  whom  be  de- 
rived bis  estate,  yet  as  it  did  not  appeiir  that  th6  execotors  of 
Brooks  had  any  authority  to  convey,  no  privity  of  estate  waa 
shown  between  him  and  Todd  ;    and  that  as,  by  the  award  in  fii- 
voor  of  Thorn^  the  dei^d  to  Brooks  was  rendered  iooperativQ,  no 
dissent  having  been  61ed  by  the  heirs  of  BrOolcs^  the  awnrd  Was 
conclasive  against  theixi,  and  so  Todd  tould  iSot  avail  hiaaself  of 
the.deed  to  Brooks^  as  a  subsisting  outstalnding  title ;  and  that 
though  the  deed  to  Thorn,  ob  account  of  the  adverse  possession 
of  Todd,  was  void  ;  yet  the  award' of  the  commissioners  on  the 
title,  and  being  in  favour  of  Thorn,  it  must  extend  and  enure  to 
the  benefit  of  all  those  from  whom  he  derived  title,  and  confirmed 
the  deeds  to  Macey  and  Piatt,  who  were  not  bound  to  enter  any 
dissent,  as  tbe  award  was  in  favour  of  their  alienee.     Jaekson  tx 
dem.  Dunbar  vs.   Todd,  6  Johns.  Rep.  1t^ 

NORtti  CAROLINA. 

An  action  of  debt  6n  a  PromTssoty  f^ott  not  Holier  Hed,  is  not 
withm  tbe  Statute  of  Limitations  of  Hofih  Carofiba.  Johmst&ttfs. 
Green,  1  Nor.  Oar.  Law  Rep.  516.   ,  . 


446  APPENDIX. 

Ad  action  againtt  £xecQtor8  for  money  received  bjF  their  testa* 
tor  in  Ills  life  time  as  Covoty  Raoger,  is  limited  by  the  Act  of 
1 71 5«  AUxamder^  ComUy  Tiruttee  vs.  The  Executors  of  Alexander^ 
1  Nor,  C^.  Law  R^.  273. 

•  •  ■ 

Hie  limitation  of  suits  against  executors  or  administrators,  does 
not  ap^  to  suits  against  heirs  or  .devisees.  HoUowdl  vs.  The 
detriHci  of  PopCy  1  JVbn  C^r.  Law  JfUp.  ^^. 

PENNSYLVANIA. 

Soits  against  sureties  in  9^  Constable's  official  Bond  are  limited, 
to  seven  years.from  the  time  at  which  the  cause  of  action  arose  ; 
by  the  Act  of  4th  April,  1796.     Owen  Sf  Al  vs.  7^  Commonwealth^ 

/ 

Act  of  Limitatioiis  applies  to  a,  genera)  lndehiiutu$  Astumpnt^ 
fbr  monies  under  a  setHement  by  two  administrators  in  the  Or- 
phsn's  Court.  Opmberkng  vs.  Myers  Sf  AL  Admr,  ^c.  2  YeaUs' 
Zisp*  341. 

VERMONT.  .    , 

Where  a  demand  is  barred  by  the  existing  laws  of  a*  foreign 
country,  where  the  contract  was  in^de, }(  cannot  be  revived  by 
transferring  it ^to  an  inhabitant  of  this  State.  [Vermont.]  Wooa- 
bridge  vs.  Austin,  fe  Ty.  Rep.  364.  ' 

A  declaration,  describing  a  note  without  any  consideration  ex- 
pressed in  the  note,  but  describing  a  consideration,  distinct  from 
the  note  itself^  sets  forth  a  note  within  the  Statute  of  Limitations. 
Leonard  vs.  Walker,  Brayi*  Rep,  203. 

The  qiause  in  the  Statute  of  Limitations,  limiting  the  time  for 
hringing  an  action  of  debt,  or  S^ir^  Facias  on  jndgtqent  to  eight 
years^  does  not  extend  to  a  Scire  Facias  provided  by  the  9th  Sec- 
tion q{  the  Act,  directing  the  serving  and  levying  executions,  in  a 
case  where  an  execution  has  been  levied  on  property,  which  did 
not  belong  to  the  debtor.     Baxter  vs.  Tucker,  1  Chip.,  Rep,  353. 

A  note  payable  in  specific  or  collateral  articles,  is  a  promissory 
note,  under  the  Statute  of  Limitations,  and  is  not,  (if  witnessed,) 
barred,  till  fourteen  years.     MUed  vs.,  Ellisi  Brayt.  nep.  203. 

VIRGINIA. 

In  an  action  brought  in  Virginia,  on  a  judgment  obtained  in 
Nofth  Carolina^  the  Act  of  Limitations  of  mrth  Carcrfina,  cannot 
be  pleaded  in  bar,  but  the  law  ot  the  former  must  prevail ;  the 
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Aet  of  LimitaftkHui  aActioff  the  rewudy  and  Bot  Ae  r^R  Nor, 
Of  »<  9eaiu,  does  the  ^ct  of  LimitatioDS  of  Virguiia  apply  to  such  a 
case.     Janet,  Mmr.  va.  Hook's  Admr,,  2  Rand.  lUp*  303. 

Where  the  characters  of  admiaiBtcator  and  distrihotee  unite  id 
the  same  person,  who  holds  possession  of  personal  property,  in  the 
former  character,  for  more  than  6ve  years,  his  ri^^ts  as  distriba- 
tee  will  not  be  barred  by  the  Statute  of  LimttatSons.  Vaiden^  9[c: 
vs.  Be//,  3  SanA  Rep.  448. 
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A  summary'  at  the  Statutes  of  tjiiqitatioDs  of  tLe  respective 
states  of  the  UDion,  alphahetically  arranged ;  compiled  prtft&ipally 
from  the  Statutes  theiDselves;  but  in  some  fe^  ii^taooes  from 
Griffith's  '*  Law  Register  of  the  United  States." 

ALABAMA. 

AcHofis  relating  to  Lands, 

1.  No  sutry  to  be  made  into  lands  but  within  20  years  after 
right  or  title  accrued. 

2.  Real,  possessory,  ancestral,  mixed  or  other  action  for  lands, 
to  be  commenced  within  30  years  next  after  right  or  title  thereto, 
or  cause  of  action  accrued. 

Proniso,    That  the  time  during  which  the  person  who  has  such 
a  right  of  entry  or  of  action  shall  have  been  under  21  tftars  of 
age^  ftmt  covtrtf  or  insane^   shall  not  be  computed  part  of  the 
period  of  Limitation. 

Personal  Actions. 

1.  Actions  of  trespass  quar^  clausumf regit;  Trespass;  De- 
tinue; Trove»;  Replevin  (V^r  taking  of  goods  and  chatties;  Ac- 
tions of  debt  founded  on  lending  or  contract  without  specialty,  or 
ftr  arrearages  of  rent,  on  a  parol  demise ;  Actions  of  account  and 
upon  the  case  (except  actions  of  slander,  and  such  as  concernr 
the  trade  of  merchandise  between  merchants,  their  factors  or 
acents,)  must  be  commenced  within  six  years  next  after  the  causes 
0?  action  accrue.  « 

2.  Actions  of  trespass  for  assault,  menace,  battery,  wounding 
and  imprisoiimeDt,  or  any  of  them,  within  2  years  next  after  the 
cause  of  actkm  accrues. 

3.  Actions  on  the  case  for  words,  within  one  year  next  after  the 
words  spoken. 

PnmsB.  Persons  being  under  the  age  of  21  years^  fane  co- 
vwif  er  «•#•!•«,  when  the  cause  of  action  accrues  in  any  of  the 
foregoing  eases,  ma^  commence  the  suits  within  tho  time  ^fore 
limitod  after  sack  disability  removed.         ^ 

4.  AclioBB  of  debt  or  covenant  for  rent,  or  arrearages  of  rent, 
foumled  upon  any  lease  under  seal,  or  upon  any  sfaigle  or  peiial  bill 
for  the  payment  of  money  on|y,  or  on  any  obNgation  with  condi- 
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tioB  for  the  payment  of  rooeey  only,  or  npon  any  award  ander  seal, 
are  to  be  commenced  within  16  years  after  the  cause  of  action 
accrues ;  bat  if  aoy  payment  has  been  made  upon  any  such  lease, 
specialty  or  award  within  or  after  said  period  of  16  years,  then 
the  action  may  be  commenced  within  16  years  aAer  such  pay- 
ment 

Proviso,  That  the  time  during  which  the  person  entitled  to  any 
sttch  action,  ^hall  be  within  21  years  of  age,  feme  covert,  or  in- 
saney  shall  not  be  computed  as  part  of  the  period  of  limitation. 

5.  Judgment  in  any  Court  of  Record  may  be  Revived,  by  Scire 
Faciasy  or  an  action  of  debt  may  be  brought  thereon  within  20 . 
years  next  aQer  the  date  of  such  judgment. 

Proviso.     Like  that  to  the  last  section. 

There  is  also  a  general  Proviso^  That  if  the  defendant  be  oui 
of  the  state  at  the  time  the  action  accrues,  or  at  any  time  during 
which  a  suit  might  be  sustained,  then  the  plaintiff  may  bring  his 
action  after  the  defendant's  return  into  the  state,  and  the  time 
of  such  abjsence  shall  not  be  computed  as  part  of  the  time  limited 
by  the  act. 

6.  If  a  judgment  for  the  plaintiff  be  reversed  upon  Writ  of 
Error,  or  if  after  verdict  for  the  plaintiff  upon  matter  in  arrest  of 
judgment,  the  judgment  be  given  against  him,  then  he,  his  heirs, 
&c.,  may  commence  a  nevr  action  withm  one  year  after  such  judg- 
ment reversed  or  given  against  him. 

7.  No  action  to  be  brought  upon  an  open  account,  after  three 
years  from  the  accruing  of  the  cause  of  action. 

Proviso^  Not  to  apply  to  tbe  trade  of  merchandize  between 
merchant  and  merchant,  their  factors  or  agents. 

8.  Writs  of  Error  may  issue  within  three  years  after  final  judg- 
ment. 

CONNECTICUT. 

^'  An  act  for  the  Limitation  of  civil  actions,  and  of  criminal 
•'  proscQUtions."     {Revision  of  1821,  Title  69.  Limitations.) 

1st.  Section  enacts,  That  no  person  shall  make  entry  into 
lands,  &c.  but  within  fifteen  years  next  after  his  right  or  title 
shall  first  descend  or  accrue  to  the  same.  And  no  such  entry 
shall  be  sufficient,  unless  an  action  shall  be  commenced  thereupon 
and  prosecuted  with  effect  within  one  year  next  after  the  making 

thereof. 

Proviso,  in  favour  of  any  person  who  **  at  the  time  of  t^e  first 
descending  or  accruing  of  the  said  right  or  title,"  is  an  infant, 
feme  covert,  lunatic,  or  prisoner,  "  so  as  such  person  shall,  within 
five  years  next  after  full  age,  discoverture,  coming  of  sound  mind, 
enlargement  out  of  prison,  or  the  heirs  of  such  person,  shall  with- 
in five  years  after  the  death  ot  such  person,  bring  such  action  or 
make  such  entrv»  and  take  benefit  of  the  same." 
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2d  Section  ;  Action  on  bond  or  writing  obligatory,  contract  no-' 
der  seal,  or  promissory  note  not  negociable,  miist  be  brongbt  with- 
in seventeen  years  next  aAer  an  action  on  the  same  ahall  accrue. 
*'  Provided  neveriheXessihRt  persons  legally  incapable  to* bring  an 
action  on  such  bond  or  writing,  at  the  accraing  of  t^he  right  of  ac« 
tion  thereon,  may  bring  the  ssime  at  any  time  within  fonr  years  af- 
ter their  becoming  legally  capnble  to  bring  such  action." 

.  3d  Section;  Action  of  account,  of  debt  on  book,  or  on  simple 
contract,  of  assumpsit  upon  implied  contract,  or  upon  any  contract 
ID  writing  not  under  seal,  except  promissory  notes  not  nirgociable, 
must  be  brought  within  six  years.  With  the  same  proviso  as  in 
the  last  section,  excepting  only  that  the  saving  is  tnree  years  in- 
stead of  four. 

4th  Section;  Action  of  trespass  on  the  case  must  be  brought 
within  six  years. 

**  Sect  6.  No  action  founded  upon  any  express  contract  or 
agreement,  other  than  actions  of  book  debt,  on  proper  subjects 
thereof,  not  reduced  to  writing  or  some  note  or  memorandum 
thereof,  made  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  by  him  lawfully  authorized ;  no 
action  of  trespass ;  and  no  action  upon  the  case  for  words*  shall 
be  brought  but  within  three  ^ears  next  after  the  right  of  actioo 
shall  accrue." 

Sect.  6.  Suit  for  any  forfeiture  upon  any  penal  Statute  to  be 
brought  within  one  year. 

Sect.  7.  Suit  against  Sheriff,  Sheriff's  Deputy  or  Constable, 
j<  for  neglect  or  default  in  his  office  or  duty/'  to  be  brought  with- 
in two  years. 

Sect.  8.  If  judgment  for  plaintiff  be  reversed  by  error,  or  if 
a  verdict  pass  for  the  plaintiff,  and  upon  matter  alleged  in  arrest 
of  judgment,  judgment'  be  given  against  the  plaintiff ;  he  or  his 
heirs,  &c.  may  commence  a  new  suit  withhi  a  year ;  the  time  do- 
ring  which  thu  defendant  is  out  of  the  state  is  not  to  be  compu- 
ted. *'  In  all  cases,  herein  before  specified,  wherein,  by  the  laws 
of  this  state  hitherto  in  force,  no  time  is  limited  for  the  brmging 
of  said  actions,  or  a  longer  tjine  is  allowed  therefor,  than  the  time 
herein  limited,  such  last  mentioned  time  shall  commence  on,  and 
be  computed  from,  the  first  day  of  June,  one  thousand  eight  hun- 
dred and  twenty-one. 

Sect.  9.  Writ  of  Error  to  reverse  judgment  must  be  brought 
within  three  years. 

Sect.  10.  Petition  for  new  trial  must  be  brought  within  three 
years  after  the  judgment  or  decree  cooiplained  of  was  rendered  or 
made. 

Sect.  11.  'No  person  shall  be  indicted,  &c.  for  treason,  or  for 
any  crime  or  misdemeanor,  whereof  the  pUDiihment   is  imprison- 


meot  id  Newgate  prisoo,  anless  withia  tbree  years  aext  after  the 
offeoce  shall  have  beeo  committed :  nor  for  the  breach  of  any 
penal  law^  or  for  other  crime  or  misdemeanor,  excepting  crimes 
punishable  with  death,  or  imprisonment  in  Newgate  prison,  unless 
within  one  year  aext  after  the  offence  sfiall  have  been  commit- 
ted. Provided  that  any  action,  d&c.  for  penalty,  d&c.  of  the  Law 
relatinl^  to  the  slave  trade  o» concerning  Indian,  Mulatto,  and  Ne- 
gro slaves,  may  be  brougbt  at  any  time  within  three  years  after 
such  cause  of  action  shall  arise.  Provided  that  if  the  person  ac- 
cused shall  have  fled  from,  or  resided  oat  of  lbe,state  during  the 
period  limited  as  aforesaid  for  tlie  prosecution  of  the  offence 
charged,  then  he  may  be  prosecuted  at  jaj^y  liine  within  i\xch  peri- 
od during  which  he  shall  reside  within  the  state  afteir  the  commis* 
sioB  of  the  offence.  And  provided,  also,  that  where  any  suit,  &c. 
"  for  any  crime  or  misdemeanor,  is,  or  snail  bo  limiled  by  any  oth- 
er statute,  to  be  brougbt  or  exhibited  within  a  shorter  time  than 
ishereby  limited,  the  saipe  s(hall  be  brought  or  exhibifedl  within 
tbe  time  limited  by  such  statute." 


DELAWARE. 

By  the  13th  Section  of  the  6th  Article  of  the  Constitntidn-of 
the  State  of  Delaware,  it  is  declared,  **  That  no  Writ  of  Error 
shall  be  brougbt  upon  any  judgment  heretofore*  copfessed,  en- 
tered or  rendered,  but  within  five  years  from  this  time*;  nor  upon 
any  judgment  hereafter  to  be  confessed,  entered  or  rendered,  but 
wiihin  five  years  after  the  confessing,  entering,  or  rendering  there- 
of, unless  the  person  entitled  to  such  writ  be  an  infant, /eme  covert^ 
non  compo9  mentis,  or  a- prisoner,  and  then  within  five  years  exclu- 
sive of  such  disability."  /  '  * 

Statute    of  Delaware,    passed    February    4,    1792.     (2  FoL 

Section  1.  "  All  actions  of  trespass  vi  et  armis,  quare  clausum 
fregit;  all  actfons  of  detinue,  trover,  and  replevin,  for  taking  away 
goods  or  chattels ;  all  actions  upon  account  and  upon  tbe  case  ; 
(other  than  actions  between  merchant  and  merchant,  their  factors 
and  servants  relating  to  merchandise  ;)  all  actions,  upon  the  case 
for  words ;  all  actions  of  debt  grounded  upon  any  lending  or  con- 
tract without  specialty  ;  -all  actions  of  debt  for  arrearages  of  rent; 
and  all  actions  of  trespass,  assault,  battery,  menace,  wounding,  or 
imprisonment  shall  be  commenced  and  sued  within  three  years 
next,  after*  the  cause  of  such  action  or  suit  shall  accrue,  and  not 
after." 

Sect.  2.  Provides,  That  if  any  person  entitled  to  any  such  ac^ 
tion,  shall  at  the  time  when  the  cause  thereof  accrues,  be  within 
the  age  of  twenty  one  years,  J^^ne  covert,  non  compos  TMutiSi  im- 
prisoned, beyond  sea  or  ouc  of  the  state ;  such  persons  may  bring 

their  action  within  one  year  next  after  their  coming  to  or  being  at 

— • . ------  •      I      . 

*  12th  June,  1792. 
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foil  age,  discoverttire,  o£  sound  memory,  at  large,  orTetamkig  io- 
to  the  9tate.  And  if  the  Defendant  shall  be  out  of  the  state,  at  the 
time  of  the  cause  of  action  arising,  or  afterwards  before  the  time 
of  bringing  such  actioci  be  expired,  the  Plaintiff  may  bring  his  ac- 
tion within  three  years  next  after  Defendant's  return. 

Sect.  3.  No  person  that  doth  not  keep  a  regular  book/)f  ac- 
counts, ''  shall  be  admitted  to  pro^e  oV  require  payment  of  any  ac- 
count of  longer  standing  than  one  year,  against  the  estate  of  any 
person  or  persons  dying  within  this  state  ;  or,  in  case  of  its  con- 
sisting of  many  particulars,  unless  every  item  or  charge  in  such 
account  shall  have  accrued  or  arisen  within  three  years  next  be- 
fore the  death  of  the  deceased  person,  and  unfess  such  person  or 
persons  so  pretending  to  be  a  creditor  or  creditors  of  the  deceas- 
ed shall  be  able  clearly  to  make  appear,  by  one  good  and  sufficient 
witness  at  the  least,  that  such  account  is  just  and  true  ;  and  that 
DO  person  or  persons  whatsoever,  who  do  and  shall  keep  regular 
books  of  accounts,  shall  be  admitted  to  prove  or  require  payment 
of  any  account  against  the  estates  of  persons  so  dying  as  aforesaid, 
unless  such  account  shall  have  accrued  or  arisen  as  aforesaid^ 
within  three  years  next  before  the  decease  of  the  deceased  per- 
son.''    (The  residue  of  this  Section  is  v'epecded.) 

Sect.  4.     (JReptaled,) 

Sect.  5.  Makes  executor  or  administrator  Lablc  as  for  waste,  i£ 
he  pay  any  demand  against  the  estate  of  his  testator  or  intestate^ 
of  any  longer  standing  than  three  years  next  before  the  death  of 
his  testator  or  intestate,  &.c. 

Sect.  6.  Proviso  in  favor  of  infants,  feme  coverts^  persons  wh* 
are  ofinsade  niemofy,  imprisoned,  or  out  of  the  state,  so  that  their 
accounts  against  the  estate  of  the  deceased  be  proved,  and  their 
claims  prosecuted  within  one  year  next  after  the  removal  of  such 
disability. 

Sect.  7.  Providesy  That  this  act  shall  not  extend  to  cases  aris- 
ing before  its  passage. 

Sect.  8.  Repeals  parts  of  former  Acts. 

Act  of  June  18th,  1793.     (2  Vol  1132.  Ck.  36.  c.) 

Sect.  1.  Enacts^  That  nothing  contained  in  the  above  Act,  of 
4th  February,  179?,,  **  shall  extend  to  any  intercourse  of  traffic 
between  merchant  and  merchant,  according  to  the  \isual  course 
of  mercantile  business,  nor  to  any  demands  founded  on  mortgages, 
bonds,  bills,  promissory  notes  or  settlements  under  the  hands  of 
the  parties'  concerned." 

Sect.  2.  Repeals  part  of  the*third,  and  all  of  the  fotiith  section 
of  the  Act  of  4th  February,  1792. 

Act  of  19th  June,  1793.     (2  Vol  1 15^,  CT.  40.  c.) 
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Sect.  1.  EnactSy  That  no  person  shall  make  entry  into  Lands, 
&c.  bat  within-  twenty  years  after  his  right  or  title  first  descended 
or  accraed.     Nor  shall  any  person  have  any  writ  of  right,  or  apy 
action,  real,  personal  or  mixed,,  for,  or  make  any  presoription  to  or 
in  any  lands,  &c.  but  only  upon  an  actual  seisin  or  possession  of 
himself,  his  ancestor  or  predecessor,  within  twenty  years  next  be* 
fore  suit  brought*     ''  Provided  nev€rikele$s  that  any  peraon  or  per- 
sons now  having  right  or  litlei  of  entry,  and  the  heirs  of  such  per- 
son or  persons,  may.  within  ten  years  from  this  time  proceed  as 
might  have  been  done  heretofore :  And  Propided  (Uso^  That  if 
any  person  having  right  or  title  of  entry,  was  and  now  is,  or  if  any 
person  hereafter  having  right  or  titlQ  of  entry,  shall  be  at  the  time 
of  such  right  entitle  first  descended  or  accrued,  an  'mfsLUt^feme  cO' 
verti  non  compos  mentis.,  or  a  prisoner,  then,  but  in  no  other  case 
whatever,  except  as  before  provided,  such  perjson,  or  the,  heirs  of 
such  person,  may  within  ten  years  next  after  the  removal  of  such 
disability,  but  not  afterwards,  proceed,  notwithstanding  the  said 
twenty  years  be  expired,  as  might  have  been  dobe  before  the  same 
were  expired ;  and  if  any  sdch  person  shall  die  under  any  of  the 
disabilities  aforesaid,  the  heirs  of  such  person  shall  have  the  like 
benefit  that  such  person  might  have  bad  by  living  till  the  disabil- 
ity  had  ceased." 

Sect.  2.  Repeals  parts  of  two  former  acts. 

Act  of  2nd  February,  1811.     {4th  Vol  459.  463,  C*.  168.) 

Sect.  22.  Repeals  all  savings  in  favoin-  of  persons  beyond  sea, 
or  out  of  the  state,  and  enacts,  that  they  shall  bring  their  actions 
within  the  same  times  as  other  persons  for  whom  no  saving  is 
given. 

Sect.  27.  Limits  the  time  of  appeal  from  any  interlocutory  or- 
der or  final  decree  of  the  Chancellor  to  one  year,  **  unless  the 
person  entitled  to  such  appeal,  be  an  infant, /«me  covert,  non  c^- 
pas  jnentisy  or  a  prisoner." 

''  Act  concerning  forcible  entries  and  detainers,"  &c.  passed 
February  2,  1827,  limits  proceedings  upon  a  complaint  of  forcible 
entry,  to  one  year.     (Sect,  2,) 

GEORGIA. 

Limitation  of  all  suits  for  real  estate,  and  for  entry  on  Jands, 
seven  years  after  title  and  cause  of  action  shall  accrue. 

Proviso,  Saving  the  rights  of  infants,  femes  covert^  persons 
non  composjimprisoned  and  beyond  seas. 

Limitations  in  personal  actions,  are,  on  bonds  under  seal  twenty 
years ;  on  other  acknowledgments  not  under  seal,  six  years  ;  open 
accounts,  four  years ;  trespass  quare  clausumfregity  three  years  ; 
trespass,  assault  and  battery,  two  years ;  slander,  &  qui  tarn  ac- 
tions, six  months.  * 

Proviso,  The  same  savings  as  in  the  case  of  lands. 
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ILLINOIS. 
(Fir^t  SeisioHj  Third  Qtntral  Assembly  $  Act  of  Fekrumtf  18, 

LimitatioD  of  '*  action  of  ejectment,  writ  of  r^ht,  or  other  ac- 
tion for  tbe  recovery  of  any  lands,"  d&c.,  and  of  any  avoirry  or 
co^imnre  thereof,  ten  years. 

Fr9vis9^  Saving -to  infants^  femes  covert  ^  persons  insane^  or 
imprisonedy  their  right,  so  as  they  or  their  lieirs  commence  their 
actions  within  five  years  vdet  disability  removed. 

In  case  of  disseisin,  descent  cast,  wiH  not  toll  right  of  entry 
without  ten  years  peaceable  possession. 

'{Second  Session,  First  General  Assembly  $  Act^of  March  22 J, 

1819.)  ♦ 

Sett.  8.  Limitation  of  personal  actions ;  Trespass  quare  clausum 
/regit]  Trespass,DetinQe,Trover  ;  Replevin  for  taking  away  goods 
and  chattels ;  Actions  of  account  and  upon  the  case,  (except  mer- 
chants* accounts)  Actions  of  debt  grounded  upon  any  lending  or 
contract  without  specialty  ;  and  all  actions  of  debt  for  arrearage^ 
of  rent ;  five  years,  (except  actions  upon  the  case  for  slander,^ 

Actions  of  trespass  for  assault,  battery^  woundiiag,  imprison* 
ment,  or  any  of  them,  three  years. 

Acttbns  of  slander  for  words  spoken,  one  year. 

.  Sect.  28.  Limitations  of  writs  of  error,  five  years;  But  where 
the  party  ag^ieved  by  any  decree  of  judgment  shall  be  an  infant» 
femme  'covert^  non  compos  fnentis^  or  imprboned'when  the  saaae 
was  passed,  the  time  of  such  disability,  shall  be  excluded  from 
the  computation  of^the  said  five  years. 

There  are  no  other  savings  in  this  statute. 

INDIANA. 

No  statutory  provision  on  the  subject  of  real  actions. 

Limitation  in  action  of  eject menf,  twenty  years. 

Limitation  of  personal  actions  ;  debts  by  specialty  stand  as  at 
common  Jaw ;  Trover  ;  Assumpsit ;  DetinUe ;  Replevin  ;  Trespass 
quare  clausum  /regit  ^  Actions  on  (he  case;  Debt;  Account; 
five  years  after  tho  cause  of  action  accrued  :  Trespa^;  Assault*; 
Wounding ;  and  Imprisonment,  three  years  ;  Slander  for  words 
spoken,  one  year. 

KENTUCKY. ' 

Limitation  of  Writs  of  Right  upon  the  seisin  or  possession  of 
the  ancestor  or  predecessor  of  the  demandant,  fifty  years. 

Any  other  possessory  action  upon  the  possession  or  seisin  of 
the  ancestor  or  predecessor  of  demandant,  forty  years.  . 

Any  real  action  upon  the  demandant's  own  posseMon  or  seisin, 
thirty  years. 
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And  there  are  do  savngt  io  favour  of  ioAMits  or  any  T>tbers. 

LimitattODt  of  writs  of  Formedon  in  descender.  Remainder,  or 
Betferter,  twenty  years. 

Of  Entry  into  Lands,  twenty  years. 

Proviso^  Saving  the  right  of  infants,  femes  covert,  persons  non 
compos  meittis,  or  imprisoned,  and  their  heirs;  so  as  they  bring 
and  maintain  their  action,  or  make  their  entry  within  ten  years 
next  after  such  disabilities  removed,  or  the  death  of  the  person  so 
disabled.  (Persons  '*  not  within  this  commonwealth,''  were  also 
originally  tncluded  in  the  hawing^  until  the  Act  of  January  22, 
1814.) 

An  act  passed  February  9,  1809»  commonly  called  the  **  4en 
years*  act,"  bars  claims  af\er  ten  years,  where  the  claim  is  set  up 
under  or  by  an  adverse  interfering  entry,  survey,  or  patent,  against 
one  who  had  actually  settled  thereon  (the  premises)  before  the 
passage  of  the  act,  and  to  which  at  the  time  of  settlement  such 
person  had  a  connected  title  in  Law  or  Equity  deducible  from  the 
commonwealth.  And  where  such  title  is  acquired  after  the  set- 
tlement made,  the  limitation  is  to  run  from  the  time  of  such  ac- 
quirement :  and  where  possession  acquired  as  above,  has  been 
transmitted  by  sale  or  other  legal  act  of  conveyance,  tbe  purchas- 
er, d&c,  is  entitled  to  the  same  bene6t  of  the  act  to  which  the^en- 
dor  was  entitled. 

Exceptions,  This  act  shall  not  extend  to  infants^  feme  covert, 
or  to  persons  of  unsound  mind  ;  nor  to  persons  out  of  the  United 
States,  in  the  service  of  the  United  States  or  this  State  ;  but  such 
persons  have  seveu  years  within  whidh  to  sue  aAer  the  disability 
removed,  or  after  the  expiration  of  their  employments  beyond  the 
limits  of  the  United  States;  and  where  the  limitation  shall  have 
begun  to  run,  and  the  right  or  title  shall  by  the  Act  of  €hd  or 
ike  operation  of  la'So,  h€  cast  upon  any  person  within  the  time 
of  such  disabilitfes  and  exceptions,  the  time  of  s^cifa  di^bility  or 
privilege  shall  not  be  computed  as  psirt  of  the  Limitation. 

By  on  act*  o^  January  22,  1814,  it  is  declared,  that  persons 
whose  causes  of  action  accrue  while  they  tire  ov^'of  this  common- 
wealth, shall  by  the  Courts  6f  the  same  in  every  description  of  ac- 
tion relating  to  the  title  or  possession  of  Land,  be  considered  in 
the  same  light  and  no  other  or  better  than  the  citizens  of  this 
commonwealth. 

And  that  femes  covert,  upon  whom  lands  have  descended  or  to 
whom  they  shall  have  been  devised  by  will  during  coverture,  and 
in  no  other  case,  sl^all  be  allowed  three  years  only  after  discover- 
ture :  And  infants,  and  persons  non  compos  mentit,  only  three 
years,  after,  the  disabilities  removed. 

Limitation  of  personal  actions  : 

1.  Actions  on  the  case  (other  than  for  slander  ;)  ofapcount; 
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(other  Ihan  sach  accounts  as  concem  tHe  trade  of  merdjaudr.^*? 
between  merchant  and  oserchant,  their  fa^^ors  and  servants ;)  for 
debt,  g^onnded  upon  any  lending  or  contract  without  specialty ; 
of  Debt  for  arrearages  of  rent ;  of  Trespass ;  of  Detinue  ;  of  Aeple- 
vin  for  goods  and  chattels ;  and.  of  Trespass  quare  dausumfregity 
five  years. 

2.  Aetiona  of  Trespass  for  assault,  battery,  wounding  or  impris* 
onmtnt,  three  years. 

3.  Actions  tqfon  the  case  for  words,  one  year. 

4.  Actions  founded  upon  account  for  goods,  &c.  sold  and  de« 
livered,  or  for  any  article  charged  in  any  store  account,  within  12 
months  after  the  cause  of  action  or  delivery  of  the  articles;  but  if 
the  creditor  or  debtor  die  within  that  time,  then  twelve  months 
from  the  death  of  either. 

Proviso  ^  Persons  within  the  age  of  twenty  one  years^  femes  co- 
verty  non  compos  mentis^  or  imprisoned  when  the  cause  of  action 
accrues,  may  bring  their  actions  within  the  times  before  limited, 
after  their  respective  disabilities  removed.  Persons  out  of  the 
Commonwecdth  were  formerly  within  the  savings  of  this  Proviso,  un- 
til  the  Act  of  1st  December,  \S23y  passed  ai  the  First  Session  of 
the  Thirty  second  General  Assembly ^  Chap.  572. 

And  if  any  Defendant,  to  any  of  the  aforesafd  actions,  absconds 
or  conceals  himself,  or  by  removal  out  of  the  country  or  county 
where  he  resides  where  such  cause  of  action  accrues,  or  by  any 
other  indirect  ways  or  means,  defeats  or  obstructs  any  person  hav* 
ing  title  thereto  from  bringing  or  maintaining  such  action  within 
the  time  limited,  he  shall  not  be  permitted  to  plead  this  Act  in 
bar. 

K  judgment  be  rei:er8ed  for  error,  or  arrested  after  verdict,  the 
action  ma^y  be  renewed  by  the-  Plaintiff,*  his  .heirs,  d&c  front  time 
to  time  within  one  year  afterwards. 

The  time  between  April  12,  1774,  and  April  12,  1778;  and 
between  January  1,  1781,  and  January  1, 1782  ;  and*  bet  ween  May 
5,  1783,  and  October  20,  1783,  are  not  to  be  accounted  in  any 
case  as  part  of  the  period  of  Limitations. 


LOUISIANA. 

This  state  has  properly  speaking  no  Statute  of  Limitations ; 
the  law  of  *'* prescription**  in  use  in  this  State  is  derived  from  the 
civil  Law  and  differs  from  the  English  and  American  Statutes  in 
•this;  that  while  those  Statutes  only  6ar  f^0  remedy  of  the  true 
owner,  without  extinguishing  hisri^ht;  the  law  of  prescription 
of  Louisiana,  bars  both  remedy  and  right;  and  moreover  vests  a 
right  in  the  occupant,  however  wrongfully  his  possession  may  have 
been  acquired.  The  following  extracts  from  tbe  '*  civil  code  of 
the  State  of  Ijouisinna^^  indicate  the   difference  between  it  and 
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the  several  Statutes'  of  Limitations  io  force  in  this  codntry,  and  in 
Great  Britain. 

TlTtE   23, 'CaAPTER   2. 

*^  Art.  3414.  The  possessor  in  good  faith  is  be  who  has  jast 
reason  to  believ^e  himself  tbo  master  of  the  thing  which  he  pos- 
sesses, although  he  may  not  be  in  fact,  ns  happens  to  him  vrho 
bays  a  thins  whifib  he  supposes  to  belong  to  the  person  selling  it 
to  him,  but  which  in  fact  belongs  to  another." 

'^  Art.  3415.  The  possessor  in  bad  faith  is  he  wbo  possesses  as 
master,  but  wbq  assumes  this  quality,  when  he  well  knows  that  he 
has  no  title  to  the  thing,  or  that  his  title  is  vicious  and  defective.'* 

Title  23,  Chapter  3,  Section  1. 

^'  Art.  3420.  Prescription  is  a  manner  of  acquiring  property,  or 
discharging  debts,  by  the  effect  of  time^  and  under  the  conditions 
regulated  by  law. 

Each  of  these  prescription^  has  its  special- and  particular  defini- 
tions. 

J  * 

**  Art.  3421.  The  presci'iption,  by  which  property  is  acquired, 
is  a  right  by  which  a  mere  possessor  acquires  the  property  of  a 
thing  which  he  possesses,  by  the  cpaiinaaQce  of  his  possession 
during  the  tine  fixed  by.law.'^ 

^^  Art.  34S2.  The  i]||escription  by  which  d^bts  are  released,  b  a 
peremptory  and  perpetual  bar  to  eveiy  species  of  action,  real  or 
personal,  when  the  creditor  has  been  sitei^t^for  a  certain  time  with* 
oat  urging  his  claim.'*  .    •  <    * 

Title  23,  Cha*tkr  3,  Section   2;  *       • 

*'  Art  3435.  The  time  netessary  to  prescribe  for 4)roperty ,  is 
different,  whether  the  property  be  tmmovea'ble,  slaves  or  movea- 
bte.  ,    . 

'*  Art.  3436.  The  property  of.  imiQOvoables'aad  slaves  is  ac- 
quired by  a  longer  or  shorter  time,  according  as  'the  possessor  has 
been  in  good  or  bad  faith,  as*  kiid  down  in  the  following  par- 
agraph. 

^'  Art.  3437.  Immoveables  are  prescttbed  for  by  ten  years  be- 
tween persons  pveeent,  and  twenty  years  between  absentees,  when 
the  possessor  has  been  in  good  (aith,  and  held  by  a  just  title  du- 
ring  that  time. 

**  Art.  3438.  The  same  species  of  properly  is  prescribed  for 
by  thirty  years  without  any  title  on  the  paft  of  *the,  possessor,  or 
whether  he  be  hi  good  faith  or  tkot, 

"  Art  3439.     Th«  pK)perty  of  slavfes  is  prescriftd  for  by  half 

the  time  requisite  for  tho  prescription  of  inmioveable?.'    i 

» 
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"  Art  3440.  The  proiieriy  of  moveables  is  prescribed  for  af- 
ter the  lapse  of  three  years."' 

Title-  23,  CHApreBf  3,  Section  2.  §J. 

"  Art.  3450.  By  the  teem  just  title,  in  cases  of  prescription, 
we  do  not  understand  that  which  the  possessor  may  have  received 
from  the  real  owner,  for  then  no  prescription  would  be  necessary, 
but  a  title  which  the  possessor  may  have  received  from  any  ^per- 
son whom  he  honestly  beUeved  to  be  the  real  owner,  provided  the 
title  were  such  as  to  transfer  the  property. 

"  Art.  3451:  And  in  this  case  by  the  phrase  transfer  tht  pro- 
pertvy  we  understand  not  such  a  title  as  shall  haVe  really  transfer- 
red  th9  property,  but  a  title  which  by  its  nature,  would  have  been 
suflficient  to  transfer  the  property,  provided,  it  had  been  derived 
from  the  real  owner;  such  as  a  sale,  exchange,  legacy  or  dona- 
tion. _     ,  ,  . 

Thus  proscription  could  not  be  acquired  under  a  Itfase  or  Joan, 
because  these  contracts  do  not  transfer  the  property. 

Art.  3462.     It  is  ncces'^ary  besides :  ,    .-  , 

1.  That  the  title  be  valid  in  point  of  form ;  for  if  the  possession 
commenced  by  a  contract  void  in  th(kt  resp^l,  it  camiot  serve  as 
a  foundation  for  prescription.  , 

2.  That  tho  title  be  certain ;  thus,  every  possessor,  who  c«i- 
not  fix  exactly  the  coi^mencement  of  hk.  possession  cannot  pre- 
scribe. •  -  ,  ,  •.     ja-       * 

3.  That  the  title  he  proved ^  for  as  it  if  created  by  deed  it  is  not 
presumed,  and^every  m^  who  founds  bis  title  00  an  act  must  pro- 
duce it,  or  prcfvetfae  contepts,  if  it  be  lost."      ^ 

.  ♦  -*      • 

•        TiTLtr  23,  Chapteh  3,  Sectiok  ?.  §3- 

Art.  3475'.  When  the  possessor  of  any  moveable  whatever 
has  possessed  it  for  ten  yfears  without  interruption,  while  the  owti- 
cr  resided  in  the  state,  or  twenty  years  if  he  resided  out  ot  it,  ne 
shaU  acquire  the  property  without  being  obliged  to  produce  a  title 
or  to  prove  that  fie  did  not  act  in  bad  f^ith. 

'  *       •       '  .  * 

Title  23,  ChaptehS,  Section  2.  §6. 

Art.  3488.  Minors  and  persons  under  i^^te^**"^*^  ^"^^  ^ 
prescribed  againsi,  e»c^t  in  the  cases  provided  by  l«w. 

Art,  3489.  Husbands  and  wires  cannot  prescribe  against  each 
other* 

Title  23,  Cu5ipter  2,  Section  3.  §1. 
-Art  349^."    Enumerates  the  foWowing  cases  as  is  included  m 

the  prcscripibn  of  one  y%ar,  .  ,  •  ur       f 

Actions  dE  justices  of  tW  peace,  ttotaiies.  an4  coBstables,  tor 
tbeir  fees  and  emoluments  of  office 
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Of  iDD-keepers  and  such  otjiers  i&t  lodging  and  board. 

Of  retailers  of  provisions  and  liquors. 

Of  workmeo,  labourers  and  servants  A>r  wages. 

For  freight  of  vessels ;  and  wag^s  of  officers  and  crew ;  (this 
prescription  runs  only  from  the  completion  of  the  voyage.) 

For  materials  for  the  construction,  &c.  and  provisioning  of  ves- 
sels. 

*'  Art.  3501.*^  gives  the  same  period  of  prescription,  for 
"  Actions  for  injurious  words,  whether  verbal  or  written ;  and 
that  for  damages  caused  by  slaves  or  animafs,  or  r^uhing  from  of- 
fences or  quasi  offences."    l^or  delivery  of  me/chaadize,  &a  on 
board  vessels,  or  for  damage  by  vessels  or  merchandize. 

■ 

Title  SS,  Chapter  2,  Section  3.  §2. 

-**  Art.  3503.'*  The  action  for  arrearage9«of  rent  charge^  anniii* 
ties  and  alimony ;  or  for  the  hire  of  moveables  or  immoveables : 
That  for  the  payment  of  money  lent ;  ibr  the  salaries  of  overseers* 
clerks,  secretaries  and  teachers ;  that  of  physicians,  surgeons  and 
apothecaries  ;  that  of  parish  judges,  sheriffs,  derks  and  attorneys, 
for  their  fees  and  emoluments,  are  prescribed  by  three  years,  un- 
less there  be  an  account  acknowledged, *a  note  or  bond  given,  or 
an  action  commenced  before  that  time. 

''  Art  3504.  The  action  of  |(^arties  against  their  attorneye  for 
the  return  of  papers  delivtsrcd  to  them  for  the  interest  of  their 
suits,  is  prescribed  also  by  three  years,  reckoning  from  the  day 
when  judgment  was  rendered  in  tbe^  suit,  or  from  the  revocation  of 
the  powers  of  the  uttorueys." 

Title  23,  Chapter  2,  Section  3.  §3... 

*^  Art.  3505.  Actions  on  bills  of  exchange,  notes  payable  to 
order  or  bearer,  except  bank  notes,  those  on  all  effects  negotiable 
or  transferable  by  endorsement  or  delivery,  are  prescribed  by  five 
years,  reckoning  from  the  day  when  these  engagements  were  pay- 
able.'' 

^  Art.  3607.  The  action  of  nullity  qr  recision  of  contracts, 
testaments  or  other  acts  ;  that  for  the  reductioi^  oT  excessive  do- 
nations ;  that  for  the  recision  of  j^aititlons  and  -guarantee  of  the 
portions,  •  ^  . 

Are  prescribed  by  five  years,  when  tjMyDfiafitt  entitled  to  exer- 
cise them  is  in  the  state,  and  ten^years  VHnR  out  of  it." 

Title  23,  Chapter  2,  Section  3.  §4. 

'^  Art.  3608.  In  general,  all  p0rsonal  actions  except  those  emi- 
merated,  are  prescribed  b]^  ten  yeacs,  if  t&o  cVeditor  be  present, 
and  by  twenty  years  if  he. be  al»ent." 


t  * 
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MAINE.     . 

After  the  loth  of  Marclu  1825,  the  following  Limitations  of  Ac- 
tions are  prcscrib.ed  : 

Writs  o{  Right  upon  the  seisin  of  antestor  or  predecessor  of  de- 
mandant ;  thirty  years. 

Writ  of  entry  upon  disseisin  of  ancestor  or  predecessor,  or  pos- 
sessory action  upon  the  possession  of  ancestor  or  predecessor ; 
twenty  fi^e  years. 

Any  action  upon  ddtoiaodant's  oivn  seisin ;  twenty  years. 

Writs  ofFarmeilon,  in  descender,  remainder  and  reverter ;  twen- 
ty years. 

£otry  into  Lands,  must  be  made  within  twenty  years. 

Proviso,  When  any  person  that  is  or  shall  be  entitled  to  any  of 
the  Writs  of  Fotmedott  aforesaid,  or  to  make  any  entry  into  lands, 
tenements  or  hereditaments,  shall  at  the  time  the  said  right  or  ti- 
tle first  descended,  accrued  or  fell,  be  -within  the  age  of  twenty 
one  years,  feme  covert,  non-  compos,  imprisoned  or  beyond.seas,  or 
without  the  limits  of  the  United  Stales,  that  then  such  person  shfdl 
atid  may  bring'such  suit  or  make  such  entry,  at  any  time  within 
ten  years  nftcr  the  expirafion  of  the  said  twenty  years  aforesaid, 
and  not  aftprwards. 

There  is  also  a  provisiop,  that  if  the  proprietor  of  owner  make 
entry  into  lands,  &c.  "  which  the  tenant  or  those  under  whom  he 
claims,  have  had  in  actual  possession  for  the  term  of  six  years  or 
more  before  such  entry,  imd  withhold  from  such  tenant  the.  pos- 
session thereof,  such  tenant  may  in  as  action  for  mqney  laid  out 
and  expended  recover  from  the  proprietor  or  owner  the  increased 
value  of  ttfe  premises,  by  virtue  of  the  buildings  and  ioipcove- 
inonts  made  by  such  tenant  or  those  "under  whom  he  claime.  Pro- 
vided such  entry  by  the  owiicr  shall  have  been-  mad«  while  the 
tenant  was  in  the  actual  possession  of  the  premises  and  against 
his  consent.  * 

In  real  actions,  where  the  tenant  has  held  as  a  disseisor  for 
more  than  six,  years  before  the  commencement  of  the  suit,  the 
value  of  the  premises  may  be  ascertained 'by  the  jury,  and  abo 
the  value  of  the^iefiianded  premises  without  the  improvements; 
a)|d  if  durit^  the  term  ifi.  which  such  verdict  shall  have  been  giv- 
en, the  deman(]fan(g(||yiM||s)ake  his  elation  on  record,  in  open 
court,  to  abandon  tne  onmnndod '  premises  to  the -tenant  at  the 
price  estimated  by  the  jury  •exclusive  of  the  improvements,  then 
DO  judgment  for  p^^sscssion  shall  be  rendered  on  the  verdict,  but 
judgment  for  the  sum  so  estimated. 

Limitation  of  personal  actions.  • 

Actions  upon  the  case  other  th^  slander ;  actions  of  acconnt 
other  than  such  accounts  as  concern  the  trade  of  merchandize  be- 
tween merchant  and  merchant ;    Trespass ;  Debt ;  Dettnae  and 
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Replevin  for  goods  and  chattels ;  Trespass  quare  clausumf regit ; 
six  years. 

Actions  of  Trespass,  of  Assaults,  Battery,  Wonoding  or  Impris* 
onmeot ;  three  years. 

Actions  upon  the  case  for  words;  twO'. years. 

If  upon  any  of  the  abo%'e  mentioned  actions,  judgment  be  giirea 
for  the  Plaintiff,  and  the  same  be  reversed,  the  Plaintiff,  his  enec* 
utor  or  admiaistrator,  may  commence  a  new  action  within  a  year 
ailer  such  reversal. 

Actions  of  debt  upon  specialties,  and  actions  brought  by  origin- 
al promisees,  their  execators,  or  administrators,  upon  notes  at* 
tested  by  one  or  more  witnesses,  are  not  limited  by  Statute,  but 
remain  as  at  coiQmon  law. 

Proviso ;  Infants,  femes  covert t  persons  non  compos  mentis,  tm- 
prisoned^  beyond  sea^  or  without  any  of  the  United  States,  may 
after  disability  removed,  bring  suit  within  the  times  respectively 
limited  therefor. 

Jf  the  Defendant,  at  the  time  the  cause  of  action  accrued,  was 
without  the  limits  of  th,e  state,  and  did  not  leave  property  or  es- 
tate therein,  that  could  by  the  common  and  ordinary  process  o£ 
law,  be  attached  ;  the  Statute  ^ill  not  run  uatil  his  return  into  the 
state. 

Writs  of  Error  upon  Judgment,  are  limited  to  twenfy  years  after 
the  rendition  of  the  judgment ; 

Proviso;  saving  the  rights o{ infants,  femes  covert^  and  persoas 
non  compos  mentis,  so  that  they,  their  heirs,  executory  or  adminis- 
trators, may  brln^  their  Writ  of  Error  witiiin  five  years^  after  ^be 
coming  of  age,  discoverture,  coming  of  sound  mind,  or  death  of 
such  person,  whichever  shall  first  happen. 

Actions  against  Sheriffs  for  misconduct,  or  negligence  of  their 
deputies,  must  be  brought  within  four  years. 

Actions  against  executors  or  administrators,  as  such,  Qiust  be 
brought  within /bur  years  from  the  time  of  his  accepting  that  trust, 
(provided  legal  notice  has  been  given  of  his  appointment,)  except 
demands  arising  upon  conti'act,  which  do  not  become  due  until  af- 
ter said  term  of  four  years  ;  and  then  the  claimant  must  within 
the  four  years  file  such  deman^  at'  the^^^ate  oj9ice.  * 

Actions  on  penal  Statutes,  where^^H|||feityre  is  limitedPin 
piart  or  in  whole  to  thef  prosecutor, ^|iMII[  commenced  within 
mie  year.;  and  in  default  of  such  pursuit,  the  same  may  be  prose- 
cuteid  £oT  the  Siaie,  at  any  time  within  two  years  after  the  o£(ebce 
committed,  except  when  any  action  shall  be  limited  by  any  pe- 
nal Statute  to  be  commenced  in  a  shorter  time. 


MARYLAND. 
The  Statute  of  Limitatioiis  of  21  Jac,  1.  c.  16,  has  beea  adopt- 
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ed  as  law  in  Marylaod ;  bat  the  Statute  of  32  Henry  8,  Ch.  2. 
has  not. 

Limitation  of  personal  actions,  (Act  o/"  1715,  Ck.  23.) 

Actions  of  Trespass  quare  clauaum  /regit ;  Trespass,  Detinae, 
Trover  or  Replevin  for  taking  away  goods  or  chattels ;  actions  of 
account,  contract,  debt,  book  or  upon  the  c^se,  other  than 
such  accounts  as  concern  the  trade  of  merchandize  between  mer-; 
chant  and  merchant,  their  factors  and  servants,  which  are  not  rest- 
dents  within  the  state ;  (and  except  actions  on  the  case  for  words ;) 
all  actions  of  debt  for  lending  or  contract  without  specialty ;  ac- 
tions of  debt  for  arrearages  of  rent ;  thrte  years. 

Actions  on  the  case  for  words ;  actions  of  trespass  for  assault, 
battery,  wounding  and  imprisonment,  or  any.  of  them;  one 
year. 

Savings  of  the  rights  of  infants^  femes  covert^  persons  non  cam^ 
pos  meniist  imprisoned  or  beyond  seas,  who  may  bring  their  ac- 
tiona  within  the  respective  times  before  limited,  after  their  disa- 
bility has  ceased. 

'^  No  Bill,  Bond,  Judgment,  Recognizance,  Statute  Merchant, 
<*  or  of  the  Staple,  or  other  specialty  whatsoever,  except  such  as 
'*  shall  be  taken  in  the  name  or  for  (bo  use  of  our  Sovereign  Lord 
'<  the  King  his  heirs  and  successors  shall  be  good  and  pleadable 
<<or  admitted  in  evidetice  against  any  person  or  persons  of  this 
"  province  after  the  principal  debtor  and  creditor  have  been  both 
^'.dead  twelve  years  or  the  debt  or  thing  in  action  above  twelve 
^*  years  stanjliog ;  saving  to  all  persons  that  shall  be  under  the 
*^aforemeotioned  impedtfnents  of  infancy,  coverture,  insanity  of 
^^  mind)  imprisonment  oi  being  beyond  the  sea,  the  full  benefit  of 
^'  all  'Sncb  Bills,  Bunds,  Judgments,  Recognizances,  Statutes  Mer- 
'*  chant  or  of  the  Staple,  or  other  specialties  for  the  space  of  five 
"  years  after  such  impediment  removed." 

Persons  absenting  themselves  from  the  ^tate  or  removing  from 
county  to  county,  shall  have  no  benefit  of  4he  limitations  in  the 
act,  unless  they  leave  effects  sufficient  and  known  for  the  pay- 
ment of  their  debts,  in  the  bands  of  soipe  person  or  persons  who 
will  assume  the  payment  thereof  to  their  creditors. 


•  Act  of  iiM||CH.  24,  Sects.  €I  d&  22. 

All  actions  upon  SolMRration  and  testamentary  bonds,  shall 
be  commenced  within  twelve  years  after  the  passing  of  the  said 
bonds.  Proviso^  that  infants^  femes  covert,  persons  wm  compos 
mentis y  imprisoned,  or  beyond  seas,  may  bring  their  actions  on  such 
bonds«  within  six  years  after  disability  removed. 

Act  of.  17^9,  Ch.  26,  Sects.  3  &  4. 
Actions  on  Sheriff's  bonds,  must  be^bvought  within  five  years. 


f 
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Provito,  that  persons  c^Dder  disability,  may  bring  tbeir  actions 
within  &ve  years  after  disability  removed. 

By  an  Act  passed  February.  1819,  the  exceptions  in  favour  of 
''  Persons  beyond  seas,"  is  repealed  in  every  case. 

MASSACHUSETTS. 

(Act  of  March  2d,    1808.) 

Limitations  of  real  Actions  ;  Writ  of  Rightj  open  the  possesaion 
or  seisin  of  the  demandant's  ancestor  or  predecessor  ;  forty  years. 

Writ  of  Entry  upon  disseisin  of  Demandant's  ancestor  or  pre- 
decessor ;  or  any  action  possessory  upon  possession  of  demand- 
ant^s  ancestor  or  prediBfcessor  ;   thirty  years. 

Any  action  upon  demandant's  own  seisin  or  possession,  thirty 
years.     (Act  of  July  4,  1786.) 

Writs  of  Formedon,  in  descender,  remainder,  or  reverter  ; 
twenty  year^ — and  the  same  limitation  of  Entry  into  lands. 

^'  Provided  always^  That  when  apy  person  that  is  or  shall  be  enti- 
'*  tied  to  any  of  the  writs  of  Formedon  aforesaid  ;  or  to  an  entry 
''into  lands,  tenements  or  hereditaments,  shall  at  the  time  the 
"said  right  or  title  first  descended,  accrued  or  fell,  be  within  the 
"  age  of  twenty-one  years,  feme  covert,  non  compos,  imprisoned, 
<*or  beyond  seas,  or  without  the  lijDits  of  (he^United  States,  that 
'*  then  such  person  shall  and  may  bring  such  suit,  or  make  suQh 
*'  entry  at  any  time  within  ten  years  after  the  expiration  of  the 
"  twenty  years  aforesaid,  and  not  afterwards." 

Where  an  action  is  commenced  for  the  recovery  of  land  which 
the  tenant  tn  po^essioti  or  Aitrae  under  whom' he  claims,  has  bad 
in  actual  possession  for  the  term' of*  six  years  or  more  before  >the 
commencement  of  ^ch  action,  the  jury;  wliich  tries  the  same  if 
they  find  a  verdict  for  the  demandant ,  shall  (if  the  tenant  re- 
quest the  same)  also  enquire  and  by  their  verdict  ascertain  the  in- 
creased value  of  the  premises,  at  the  time  of  trial  by  virtue 
of  the  buildings  and  improtements  made  by  such  tenant,  or  those 
wider  whom  he  may  claim ;  and.  (if  the  demandant  shall  require  it) 
what  would  ba^ve  been  the  value  of  the  demanded  premises,  had 
00  buildings  or  improvements  been  made  by  such  tenant,  or  tho^ 
under  whom  he  ma^  claim;"  and  the  demandant  may  then,  ''  du- 
ring the  term  in  whicli  such  verdict  m«^  be  given"  "  make  his 
election  on  record  in  open  court  lo  abandon  the  demanded  premi- 
ses to  the  tenant  at  the  price  estimated  by  the  jury  as  aforesaid ;" 
**  but  if  the  dematdant  shall  not^  make  such  election  no  writ  of 
seiein  or  possession  shall  issue  in  his  favour,  unless  he  shall  withhi 
one  year  have  paid  into  the  clerk's  office  or  otherwise  as  the  court 
may  appoint,  fuch  sum  with  the  iqterest'thereof  as  the  jury  shall 
have  assessed  for  buildings  and  improvements  as  aforesaid.  (Actg 
of  March  2,  1808;  March  2,  1810;  ^  Felm^ary  22,  1820.) 
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Limitation  of  personal  actions  (Act  of  13  February,  1787.) 

Trespass  quare  clausum  /regit,  trespass,  detinue,  trover  or  re- 
pleviD,  for  goods  or  cattle ;  all  actions  of  account  and  upon  the 
case,  other  than  such  as  concern  the  trade  of  merchandize  between 
merchant  and  merchant,  their  factors  or  servants ;  (and'  except 
actions  upon  the  case  for  words)  actions  of  debt  grounded  upon 
aoy  lending  or  contract  without  specialty  ;  six  years. 

Actions  of  trespass,  of  assault,  battery,  wounding,  imprisonnient, 
OT  any  of  them ;  three  years. 

Actions  upon  the  case  for  words  :  two  years. 

Proviso f  That  if  judgment  for  plaintiff  be  reversed  for  error ; 
or  upon  matter  in  arrest  of  judgment,  after,  verdict  for  plaintiffi 
judgment  be  given  against  him ;  he,  his  e^ecntor  or  administra- 
tor, may  bring  a  new  suit  within  a  year  fbereafter. 

*'  This  act  shall  not  be  understood  to  bar  any  infant,  y«me  covert, 
<«  person  imprisoned,  or  beyond  sea,  without  any  of  the  United 
*'  States,  or  nou  compos  mentis,  from  bringing  either  of  the  actions 
'<  before  mentioned,  within  tbe^erm  before  set  and  limited  for  brings 
"  ing  such  action,  reckoning  from  the  time  that  such  impediment 
"  shall  be*  removed." 

If  the  defendant  at  the  time  (he  cause  of  action  against  him  ac- 
erned  was  without  the  limits  of  the  commonwealth,  and  did  not 
leave  property  or  estate  thereib  that  could,  by  the  common  and  or- 
(iiaary  process  of  law  be  attached  ;  then  the  plaintiff  may  bring 
suit  within  the  respective  periods  before  limited,  after  the  defen- 
dant's >'  return  into  this  government." 

This  act  not  to  bar  any  action  tO'  be  brought  by  the  original 
pVMU8ee,liit  executor  or  administrator,  upon  any  promissory  note 
in  writing  for  the  payment  qf  money  attested'  by  one  or  more  wit* 
nmaes;  but.  such  action,  ^' shall  ^d  may 'be  maintained  as  if 
this  act  had  never  been  made." 

« 

"^6  scire  facias  shall" be  served  upon  the  .bail,  unless  it  be 
**  done  within  one  year  .next  aAer  the  entering  up  final  judgment 
«  against  the  principal."     {Act  of  30  Jiure,  1784.)    . 

Actipn  against  executor  or  administrator  must  be  brought  with- 
in thre^  yca^rs  next  following  his  giving  bond,  (provided  he  has 
given  notice  of  his  Appointment  as  the  act  directs  ;)  bat  if  the  de- 
mand would  not  be  due  f^  payable  untilyaftcr  the  said  term  of 
three  years,  then  the  ereifitor  may  within  the  said  three  years  file 
<<  such  future  demand  at  the  office  of  the  Probate  court,  where 
'<  administration  wajs  granted  br  the  will  approved;*'  and  such 
court  shall  direct  tbe  executor  «r  administrator  to  retain  sufficient 
assetSi  "  unless  the  heirs  or  devisees  sh^ll  give  sufficient  security 
for  such  executor  or  administrator  to  respond  such  demand." 
Or  if  the  claimant  omit  to  file  such  demand  as  aforesaid  he  mny 
have  his-  remedy  against  those  who  inherit  tbe  estftte,  if  such 
claim  be  made  within  one  year  from  the  f  ime  of  its  becoming  doe. 


AfPEMDiX.  465 

But  this  act  shall  not  operate  to  har  aoy  action  against  an  execu- 
tor or  administrator  with  the  will  annexed  for  any  legacy,  bequest, 
gift  or  annuity,  accruing,  d&c.  hy  virtue  of  any  last  will  and  Testa- 
ment. I  (Act  of  \Uh  February,  1789.) 

In  '*  any  action  of  the  .case,  or  ,of  debt  grounded  upon  any 
'Mending  or  contract,  or  fqr  arrearages  of  rent,  which  shall 
'''have  been  actually  declafod  in,  if  the  writ  purchased  therefor 
"  has  failed  of  a  suf&uent  service  or  return  by  any  unavoidable  ac- 
"  cident,  or  by  the  default,  negligence  or  defect  of  any  officer  to 
*'  whom  such  writ  was  duly  directed  or  when  such  writ  shall  he 
"  abated  or  the  action  thereby  commenced  shall  be  avoided  by 
"demurrer  or  otherwise  for  informality  of  proceedings;  then  the 
"  plaintiff  may  commence  another  action  upon  the  same  demand 
'*  and  shall  thereby  sa^e  the  limitation  thereof^"  *'  Provided, 
"  that  such  second  section  shall  be  dnly  commenced  by  declaring 
''in  the  same  aforesaid,  and  pursued  at  the  next  court  of  common 
"  pleas  of  .the  county  in  which  trial  of  the  cause  may  be  had,  ^r 
''  within  three  months  next  after  the  cotirt  whereto  such  form^er 
"  writ,  was  of  shall  be  returnable,  or  wherein  judgment  of  abate- 
"  ment  or  other  avoidance  of  such  suit  shall  happen,  and  not  af- 
"  terwards."     {Ad  of  February  tl,  1794.) 

**  Any  action  of  the  case,  or  of  debt,  grounded  upon  any  lend- 
"  iog  or  contract,  or  for  arrearage  of  rent,  which'  might  have  been 
'*  or  which  may  be  sued  and  prosecuted  by  or  against  any  person 
"  deceased,  or  who  shall  d^ease,  at  the  time  of  his  or  her  death, 
«*  or  within  thirty  5days  next  preceding,  shall  and  m&y^be  com- 
*'  menced  by  declaring  in  the  same  as  aforesaid,  and  "sued  by  or 
<' against  the  executor  of  such  deceased  jierson,  within  two  years 
**  ailer  the  grant  Oficitters  testamentary  or  of  administration,  and 
^'not  aAerwbrds,  if  otherwise  barred  by  the  said  act  for  the  limita- 
*'tion  6i  personal  aotioDs,»and  for  the  avoiding  suits  at  law,  any 
"  thing  which  may  be'  supposed  therein  to  the  contrary  notwith- 
*' standing,"     (J^d) 


-      MISSISSIPPI. 

'Every  action,  of  whatever  kind,  for  the  recovery  of  lands,  ten- 
ements and  beredijtaments,  must  be  brought  within  thirty  years.af* 
ter  th«- |it46  liccrues. 

Proinao  ;  saving  the.  rights  of  infantSj  insane  persons^  and 
feme$'  covert 

Limitation  of  personal  actions. 

Debt  on  bond  or  other  specialty  ;  sixteen  years. 

Actions  of  trespass  quare  clausnm  f regit ;  detinue,  trover, 
and  replevin  for  taking  away  good?  and,  chattels,  debts  on  simple 
contract}  actions  of  account  and.uponihe  caye,  (except  slander  and 
accounts  between  merchants) ;  six  yeans. 

59 
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Trespass  vi  et  armis  ;  two  years. 

Slander ;  one  year. 

Proviso,  saving  the  rights  of  persons  absent  from  the  state,  in 
a// the  ahovf  specified  cases  until  their  return;  and  saving  the 
rights  of  infants,  and  femes  covert,  kk  slander  debt  on  specialty, 
and  covenant  on  specialty ^  until  thei^  disahilities  are  removed. 


MISSOURI. 

Limitation  of  actions'  for  real  property. 

All  actions  of  whatever  kind  or  description,  for  any  lands,  tene^ 
mentSfOr  hereditament s^are  limited  to  twenty  years ;  and  every  entry 
into  lands  musti^e  made  within  twenty  years  aAer  the  title  to  the 
same  first  descended  or  accrued,  (j^ct  of2\  Febritary  1826,Scef.2.) 

Persons.  ^  within  the  age  of  twenty-one  years,  femme  covert, 
^'non  compos  mentis,  imprisoned,  beyond  seas* or  without  the  li- 
^^mitB  and  jurisdiction  of  <he  linked  States  of  America,"  may 
bring  action  or  make  entry  within  twenty  year$  af\er  their  disabili- 
ties removed ;  *^  and  in  case  such  person  or  persons  shall  die  with* 
*'  in  the  said  term  of  twenty  years,  or  under  any  of  the  disabilities 
"  aforesaid,  the  heir  or  heirs  of  such  person  or  persons  shall  have 
*<  the  same  benefit  that  such  persons  would  oK  might  have  bad  by 
'Miving  until  their  disabilities  ^ould  have  ceased  or  been  remov- 
"  cd."     {Ibid.  Sect.  3.)    ,  '  \ 

Limitation^ of  personal  actions.  {ActofftX  February,  1825. 
Section,  I.)  -    - 

>^' All  actions  of  debt  fouAded  on  any  writing,  whether  under  seal  or 
'<  not,  and  all  actions  of  assumpsit  founded  on  any.  promissory  note, 
"  or  other  writing  for  the  direct  paynQpt  of  money  shall  be  com* 
<*  menced  and  sued  within  ten  ye;(ts  next  after  the  cause  of  action 
'*  shall  have  acerued ;  and  all  actions  of  Trespass  quare  ctausum 
'^fregit;  all  actions  of  trespess.detinue  And  trover  j  for  taking  away 
*'  or  conversion  of  goods  apd  chattels ;  all  actions  of  debt  founded 
/<  upon  atfy  lending  or  contract  without  writihg«  or  for  arrearages  of 
<*  rent  due  on  a  pafol  demise ;  and  all  actions  of  account, and  upon  the 
'*  case,  except  actions  for  slander,  and  except  also  such  actions  as 
*'  concern  the  trade  or  merchandize  between  mercfaaot  a(pd  mer- 
*^  chant  their  factors  agents  and  servants,^— shall  be  commenced 
*'  and  sued  within  five  years  next  afler  the  cause  of  such  actions 
^*  shall  have  accrued.     And  all  actions  on  open  accounts  for  goods 
'*  wares  and,  merchandize,  sold  and  delivered  or  for  any  article  in 
*<  any  store  account,and  all  actions  of  trespass,  for  assault  and  bat- 
<*tery,  and  false  imprisonment,  shall  be  brought  within  two  years 
**  next  ailer  the  cause  of  such  action  shall  have  accrued.    And  all 
**  actions  on  the  case*  for  words,  and  all  actions  of  replevin,  shall 
'*  be  brought  within  one  ^ear  next  after  the  cause  of  such  actions 
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*'  shall  have  accroed.  And  all  writs  of  error  shall  be  brought 
^'  within  five  years  after  the  reoditioQ  of  the  judgfmeot,  order  or 
<(  decree  complained  of,  aod  not  after.  Fromdedj  That  if  any 
«  person,  entitled  to  any  of  the  before  mentioned  actions,  shall,  at 
*'  the  time  the  cause  of  action  accrued,  be  within  the  age  of  twen- 
« ty-one  years,  femdie  covert,  insane  or  imprisoned,  or  beyond  sea, 
''^or  absent  from  the  United  States,  such  person  may  bring  soch 
"actions  within  sach  times  as  are  before  limits,  *after  the  respec- 
'Uive  disabilities  are  removed :  and  provided^  also,  That  if  in  any 
'*of  the  before  mentioned  cdses,  any  plaintifT  obtain  a  judgment, 
'^which  ppon  appealer  writ  of  ecrcHr  shall  be  reversed;  or  if  a 
^^  verdict  pass  for  the  plaintiff,  and  upon  matter  alleged  in  arr^t 
<*  of  judgment,  the  judgment  i)e  given  against  the  plaintiff  that  he 
''take  nothing^by  his  wiit ;  or  if  any  ^aintiff  shall  suffer  non  suit, 
<<  — such  plainttfi^  his  heirs,  executors  or  administrators,  as  the 
^'  case  may  require,  itaay  commence  a  new  action  or  suit,  from  time 
*'  to  time,  within  <>Be  year  after  such  judgment  recovered,  or  ar< 
"  rested,  a  non-suit  suffered,  as  aforesaid,  and  not  after-:  Pr^tded^ 
*•  also.  That  if  any.  defendant  in  any  civil  or  criminal  action,  by  ab- 
'^sconding  or  concealing  himself,  or' by  removal  out  of  the  state, 
*' territory  or  di8ti;ict  where  such  cause  of  action  accrued,  or  by 
*^  any  other  in^irect'means,  shall  defeat  or  obstruct  the  bringmg 
''or  maintaining  all  or  any  of  the  aforesaid  actions  within  the  re- 
'*  spective  times  limited  by  this  act,  soch  defendant  shall  not  be 
"permitted  to  availhimseJf  of  the  benefit  of  this  act" 

Suits  against.  ''  Securit^'^  on  administration  bond^  must  be 
brought  withia  seven  years  after  the  revoking,  repealing,  or  sur- 
rendering the  letters,  or  the  death  of  his  principal  (^Act  ofJanth 
ary  17,  1825^-Proviso  to^Setftion  20,) 

All  demands  against  the  estatQ3  of  deceased  persons,  must  be 
exhibited  within  three  years  after  adnMuistration  granted,  or  they 
will  '*  be  for  ever  barredT  saving,  however,  to  married  women,  in- 
*'fants,  persons  of  unsound  mind,  or  ipiprisoned,  the  time  of  ^ve 
''years  after  their  respective  disabilities  are  removed."  {Ibid.^ 
Sect.  60.)  ,  . 

Suits  for  desertion  against  clerl,  apprentice^or  servant,  bound 
by  indeotoap,  must  be  brought  within  six  years  after  he  ^all  ar- 
rive at  full  age.     (Afit  of  January  19,  liB25,  Provho  to  Sect.  16.) 

Suits  on  Constable's  Bonds^  limited  to  one  year  from  the  expi- 
ration of  the  time  for  which  such  Constable  was  appointed.  {Act 
of  February  8,  1B25>  Proviso  to  Sect.  3. 

Claims  against  the  state  for  escheated  lands,  most  be  made 
within^&e  years ;  "  sayings  however,  to*  infanis,  married  women, 
"and  persons  of  uAsound  mind,  or  persons  beyondk  the  liipits  of 
''  the  United  States,  the  right  to  appear  and  fil^  their  petitions  as 
'*  aforesaifl,  at  any  time  within  five  years  after  their  respective  dis'* 
"  abinties  are  removed."     (Act  ofDeotmber  18, 1824,  Sect.  9.) 
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ActioDs  OD  Notary's  Bond,  limited  to  three  years  afler  the  cause 
of  action  shall  have  accrued.'  {Act  of  December -9,  J:824,  Proviso 
to  Sect  7.)  " 

Limitations  of  criminal  prosecutions. 

Act  to  regulate  proceedings  in  criminal  casesr,  (approved  Janua- 
ry 14,  1825.) 

^*  Sect.  41.  Beit  further  enacted.  That  no  person  or  persons  shall 
be  prosecuted,  tried  or' punished,  for  any  felony,  (treason,  murder, 
afsoD  and  forgery,  excepted;)  unless  the.  indictment  for  the  same 
, shall  he  found  by  a  Grand  Jury,  within  ihree  years  next,  after  the 
offence  shall  have  been  done  or  coo^mitted  ;  nor  shall  any  person 
be  prosecuted,  tried  or  punished,  for  .any  mtsdemeancM'  or  other 
indictable  offence  below  the  grade  of.felony,  or  for  Bny  fine  or  for- 
feiture, under  any  penal  Statute,  unless  the  indictment  or  informa- 
tion for  the  same,  shall  be.iband  or  instituted  kithin  one  year  from 
the  time  of  committing  the  offenCe  or  incurring  the  fine  or  forfei- 
ture :'  Provided,  That  nothing  herein  contained  shall  extend  to 
any  person  or  persons  fleeing  from  justice  :  •And-  provided,  also. 
That  where  any  suit,  information. or  indictment,  |br  any  drime  or 
misdemeanor,  is  limite<f  byany  Statute  to  be  brought  or  exhibited 
within  any  other  time  than  is  hereby  limited;  theo  the  aame  shall 
be  brought  within  ihe  time  limited  by  such' statute :  Provided, 
alsoj  That  where  any  indictment  or  informatidD  shall  be  quashed, 
or  the  proceedings  on  the  same  set  aside  or^reversed,  the  time  du- 
ring the  pending  of  the  said  indictment  or  information  shall  not  be 
reckoned  within  this  Statute,  so  as.^o  bar  any  new  indictment  or 
prosecution  for  the  same  offence."  ^  • 

NEW  HAMPSHIRE. 

Limitation  of  actions  for  real  property. 

No  person  can  maintain  any  action  for-  the  recovery  of  Lands, 
unless  upon  a  seisin  within  twenty  years. 

There  is  a  saving  of  five  years  after  dissrbility  removed,  to  such 
as  were,  at  the  time  the  right  or  title  descended  or  accrued  to 
them,  either  under  twenty  one  yeqrs  of  age,  feme  covert^  non  com* 
pos  mentis,  imprisoned,  or  without  the  limits  of  the  UniMtd  SiQie%, 

Limitation  of  personal  actions.  ' 

There  is  no  Statute  liitiiting  the  time  for  bringing  suits  on  spe- 
cialthss.  .  ' 

Other  personal  actions  are  limited  to  six  yc0rs  after  the  cause 
of  action  accrues  ;  except  ithat  actions  of  trespass,  assault ,  battery, 
&.C.  are  limited  to  three  years,  and  actions  of  sle^nder  to  two  years ; 
with  a  saving  m  favour  of  infants,  f ernes  covert,  persons  imprisoned, 
or  beyond  seas,  without  the  United  States,  or  non  compos^mentis,  of 
the  whole  time  aforesaid  after  disability  removed  ;  and  if  the  per- 
son against  whom  the  suit  is  brought,  left  the  state  before  the  ac- 
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tion  accrued,  and  left  Qopioperif  here  that  could  be  attached,  4i,c. 
then  the  whole  time  is  aUowed  aftec  he  returns. 

Prosecutions  for  the  penalties  and  forfeitures  'mentioned  in  the 
'^  Act  more  effectually  to  secure  to  the  citizens  of  this  state,  their 
rights  of  suffrnge,"  {Parsed  June  26,  1827,)  are  by  the  16th  Sec- 
tion thereof  limited  to  six  month's. 

Saits  for*the  pop^lties  and  forfeitures  mentioned  in  the  "Act 

regulating   Towns   and  the   chcyce.  of  Town  Officers,"  (^Passed 

June  28,  1827,)  under. the^um  of  thirteen  dSlArs  aqd  thirty  three 

cents,  are  limited  to  three  months,     (Sect.  IG.y 

» 

.  NEW  JERSEY, 

{Act for  the  lAmtation  of  actions  passed  1th  February^  1799,) 

Sect.  "  10.  ,  And  be  if  enacted,  That  from  and  after  the  first  day 
'^  of  Januaty,  which  will  be  in  the  yeat  of  our  Lprd  one  thousand 
"  eight  hundred  and  three,  every  real,  possessory,  ancestral,  mixed 
*'or  other  action,  for  any  hinds,  tenemeotS'Or  hereditaments,  shall 
*'be  brought  or  instituted  within  twenty  years  next  after  the  right 
"  or  title  thereto,  or  cause  of  such  action  *shall  accrue,  and  not 
"  after  :  Provided  ahoaye^  That  the  time,  during  which  the  per- 
^^  son,  hath  or  shall  have  such  Vight  or  title,  or  cause  of  action, 
''shall have  been  under  the  age  of  twenty-one  years/j^cmc  covert, 
"  or  insane  shall  not  h€  taken  or  computed  as  part  of  the  said 
*•  limited  period  bf  twenty  years." 

Sect.  9^  Limits  the  tin^o  of  entry  into  lands,  &c.  to  twenty 
years  ;  but  with  the  ^dixno  proviso,  as  13  contained  in  Section  10. 

SecCioo  !•  Limits  all  actionis  of  trespass  quare  clausum  /regit ; 
trespass,  detinue,  trover  and  replevin,  for  taking  away  of  goods 
and  chattels;  all  actions  of  debt  founded  '^on  any  lending  or  con- 
tcact,  without  iSp^ciahy»  or  for  arrearages  of  rent .  founded  on  a. 
parol  demist,  and  all  actions  of  "account  and  upon  the  case,  ex- 
cept actions  of  slander  and'  except  abo  such  actions  as  concern 
the' trade  or  merchandize  between  nierchant  and  merchant,  their 
factors,  agents  and  servants,   to  six  years*^  . 

Section  2..    Limits  all  actions  of  trespass  for  assault,   menace, 
battery,  wounding  and  imprisonment,   or  any  of  them,  to  fours 
years. 

Section  3.  Limits  actions  upon  the  case  for  words '  to  two 
years.  •  » 

Sect.  "  4:  Provided  alw^ays,  and'he  it  further  et^acted.  That 
•*  if  any  person  or  peVsons,  wbo  is,  are  or  shall  be  entitled  to  any 
"  of  tho  actions  specified  in  the'  three  preceding  sections  of  this 
*'  act,  is  are  or  shaU  be.at  the  time  of  any  such  cause  of  action 
"  accruing,  within  the  age  of  twenty-one  years,  feme  covtrty  or 
«  insane,  that  then  suc^  person  or  persons  shall  be  at  liberty  to 
'*  bring  the  s^id  action  so  as  he,  she  or  they  instittite  pr  take  the 


470  APPENDDT. 

*'  same  withia  such  time  a^  is  l)efore  limited,  after  his,  her  or  their 
"  coming  to  qr  beiog  of  foil  age,  dbcov'ert,  or  of  saiie^memory,  as 
^*  by  other  person  or  persons,  having  no  such  impediment}  might 
•*  be  done.". 

Sect.  5.  Limits  actions  on  sheriff 's  bonds  to  nine  years  after 
the  date  of  the  bouff ;  or  the  '*  securities"  will  not  be  liable.  (  The 
Sheriff  is  elected  annually,) 

Sect.  6.  Limits  anions  of  dobt  or  covenant  Ibrrent  or  arrear- 
ages of  rent,  ipund^d,  upon  any  lease  under  seal,  whether  indent^ 
ed  or  poll ; .  actions^  debt  upon  any  single  or  penal  hill  for  the 
payment  of  monoy.  only^  or  upon  any  obligation  with  conditio^  for 
the  payment  of  money  only,  or  upon  any  award  under  the  hand| 
and  seals  of  arbifrators  for  ihe  payment  of  mtmey  only,  io  sixteen 
years.  **  But  if  any  payment  shall  have  been  made  on  any  such 
lease,  specialty  or  award  within  or  after  the  said  period  of  sixteen 
years  ,*'  then  suit  may  be  brought  within  sixteen  years  after  such 
payment.  With  a  proviso  containing  the  ^ame' savings  as  the 
jpn?ww  to  section  10.         .•.  ' 

Sect  "7;  And  be  it  enaotbd.  That  judgments  in  any  court  of 
«<  record  of  tliis  stale  may  be  feviv^  by  scire  facias^  or  an  ac- 
<'  tion  of  debt  may  be  brought  thereon,  within  twenty  years  next 
'* after  the dfite' of  such  jtt(^ment,,ahd  not  after:**  Proviso^  the 
same  as  that  to  section  10.  ,    '     .    . 

Sect.  8.  Is  repealed,  and  supplied  hy  act.df  February  21 , 
18S0,  which  enacts,  <"That  if  an^  person  or'petftons,  against 
<*  whom  there  is  or  shall  be  any  such  cause  of  action  as  is  speci* 
*<  fired  in  the  fifst,  second,  thirds  fifth,  sixth  and  se^ntii  sections 
*'  of  the  act  to  which -this  is  a  supplement,  shall  not  be  resident  in 
"this  state  when  such  cause  of  action  accrues^  or  shall  remove 
"**  from  this  state  after  the  sadoe  shall  accrue,  and  before  the  time  of 
■Minutatioir  mentioned  in  said  sections  is  expired,  then  the  timeer 
*•*"  times  during  which  such  persoh  or  persoi^  shall  not  reside  in 
*^  this  state  as  aforesaid  shall  not  be  computed  as  part  of  the  said 
*^  limited*  period  within  whfch  such  action  or  actions  are  required 
"  to  be  bronght^s  afovi&saidj  but  the  peraj&ns  kaving  or  who  may 
'*  have  such  cause  of  action'as  aforesaid, , shall  be  entitled  to  all 
<'  the  time  mentioned  in  the  said  sei^eral  sections,for  bringing  their 
**said  actions  after  the  cause  thereof  shall  -accrue,  exclusive  of 
'*  the  time  or  times  duribg*  which  the  person  or  persons  liable  to 
^'^soch  actions  shall  be  not  resident  in  this  state  as  tiforesaid." 

Sect.  *'  IL  And  be  it  enacted,  That  if  a  mor^tgagee  and  those 
'*  under  htm,  be  in  possession  o^  the^^ands,  tenements  and  heredit- 
"  amenfs  contained  in  the  mortgage  or  any  part  thereof^  for  twen- 
^*  ty  years  after  default  of  payment  by  the  mortgagor,  then  the 
'*  right  or  equity  of  redemption' therein  shall  be  f»>rever  barred*" 

Sect.  1 2.  Provides,  That  if  judgment  ^  given  for  the  plaintif 
and  reversed  by  writ  of  Error,  or  if  after  verdict  for  him  upon 
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matter  in  arrest  of- jifdgment,  the  judgment  be  given  against  him, 
then  be  or  hiS  representatives  in  case  of  his  death  may  commence 
a  new  action  within  one  yeat. 

Sect   13.     Limits  suits  by  the  state,  fot  land,  to  twenty  years. 

Sect.  14.  Creditors  must  bfing  in  thuir  debts  demands  and 
claims  within  such  time  not  exceeding  two  years,  nor  less  than  one 
year,  as  the  orphan's  court  of  the  pro|)er  county  shall  direct  (of 
which  publick  notice  shall  be  given  by  the  executor  or  kdministra- 
tor  in  the  manner  pointed  out  in  the  stitute).  Or  be  forever  bar- 
red of  their  actions  therefor  against  such  executors  or  adminis- 
trators, .  • 

Sect.  16.^  Limits  all  anticms,  &c  for  any  forfeiture  Wliich  in 
limited  to  tfte  state  only  by  any  pen^  statute  ;  to  two  years.  If 
the  forfeiture  is  given  to  any  person  or  persons  whd  shall  prosecute 
for  the  same,  or  to  the  st;ate  of  New-Jersey,  and  to  any  other  who 
shall  prosecute  in  that  behalf;  then  the  action- by  the  informer  is 
limited  to  one  year;  ^'  and  in  default  of  such  pursuit/'  'suit  ^may 
be  brought  for  the  state,  ***atany  time* within  one  year  after  the 
termination  of  the  aforesaid  year  and  not  aAer  :"  Where  the  for- 
feiture is  given  to. the  party  aggrieved,  suit  may  be  brought  with- 
in two  years :  With  Proviso,  That  ^wjiere  any  action  is  by  any 
statute  limited'  to  n  shorter  time  fhan  13  limited  by  this  secfion, 
then  such  acti<ui  shafl  be  brought  within  such  shorter  tiae. 

Sect.  16.  -Repeals' the  former  Statute  of  Limitations  passed 
10th  Febfuafy^  1727-8.  •    . 

Action  of  debt  against  solicitor  of  attorney  at  law,  for  extortion, 
limited  to  one  yeari  by  10th  section  of  the  *'  act  to  regulate  the 
*'  practice  of  the  law,^  passed  t4  Februmry,  1199. 

Action  of  debt  to  reeover  the  penalties  imposed  by  the  '*  act 
to  prevent  horse-racing,'*-  (passed  16th  February,  1811)  is  limit- 
ed to  six  months.  *  ^ 

ActioH  of  debt  to  recover  the  penalties  imposed  by  the  "act 
to  prevent  gaming,"  (passed  8th  February,  1797)  is  limited  to  six 
months.  .* 

.  Suit  for  offences  against  the  *'  ^ct  relating  to  hawkers,  pedlers 
"and  petty  chapmen,'^  (passed  7th  March,  1797)  are  limited  to 
three  calendar  months.  -  .      r 

Action  for  desertion  against  clerk,,  apprentice  or  servant,  (bonnd 
by  indenture)  limited  to  six  years  after  he  shall  arrive  at  full  a§e. 

Protecutions  for  offences  against  the  "  act  for  suppressing  vice 
and  immorality,"  (passed  16th  March;  1798,)  limited  to  thirty 
days. 

Prosecutions  for  offences  against  the  *'  acl  to  prevent  the  nnlaw- 
fal  waste  and  destruction  of  timber,  within  this  state,"  (passed 
the  28th  of  February,  1820)  limited  to  "  eighteen  months.*' 

Prosecutions  under  the  '^  act  to  alter  and  amend  the  act,  entitled 
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*an  act  concerning;- ions  and  taverns'  f  (passed  Ist^Jimef  1820,) 
limited  to  six  calendar  months. 

Limitations  in  criminal  cases.  • 

Por  treason,  or  other  oifence  pvaishable  with  <  death  (taiurder 
excepted)  indictment  must  b^  found  within'  three  years  after  the 
offence  committed  For  any  offence  not  punishable  with  death, 
indictment  must  be  found  within  two  years.  .-"  Provided,  That 
nothing  herein  contained  sbajl  extend  to  any  perspn  fleeing-  fri^m 
justice/'  ('*  a,n  actfot  the  punishment  of  cpmes"  passed  IZth  of 
'March,  17^6. — section  73* 

^  — — — f — . — I — - — * 

NEW  YOkK]  ^ 

The  **  Act  for  the  Limitation  of  Criminal  ProHCiUions,  and  of 
Afitians  and  Suits  ai  Law/*  Passed  26th  Febroary,  1738,  (LaTSis 
JV.  F.  GreenUaJ^s  Ed,  Fol  Xp^e  3X  \  Jonei  ^  VartclCs  Ed.  Vol  % 
pag^  260*;)  is  in  substance  asiblldw^s : ,     • 

'  Sect.  1.  'After  the  first  bf  January,  1800,  do  suit  shall  be  bronght 
by  the,  people  of  this  stat^  for  lands,  but  within  <f6rty  years  bext 
after  their  title  shall  hat^e  accrued. 

Sect.  2.  No  person  shall-  i'  hereafter  and"  before  the  first  of 
JaniiarVi  1800,  sue  any  writ  of  right,  or  m^tke  any  prescription,  ti- 
tle or  cBkim,  to  or, for  any  lands  of  the  seism  orjjos^ssion  of 
his  ancestor  or  fnredecessor  but  within  sixty  years. 

Sect.  3.  *'  No  manner  of  person  oi^  persons  shall  hereafter  and 
before  the  said  first  day  of  January,''  i860,  have  ^ny  possessory 
action  upon  the  seisin  or  possession  of  his  ancegtor  or  .predecessor, 
but  within  fifty  years.     »  -    /  ^ 

Sect.  4.  ^*  No  manner  of  person*  or  per80qs,'shaH  hereafter  and 
before  the  said  first  day  of  January  ,"*'  1800,  have  any  action  upon 
hits  own  seisin  or  possession,  but  within  thirty  years. 

Sisct  5.  ^*  No  nannev  of  person  or  persons  ^U  hereSfter,  and 
before  ^the  said  first  day  'of  Janoftry/'  1800,  make  any  avowry  or 
cognizance  for  any  rent,  suit  or  service,  but  within  fifty  years. 

There  t9ire  no  savings  to  any^o^  the  above  section^ 

Sect  6.  "From  and  after  the  said  first  d^y  of  January/'  1800, 
no  real  action  to  be  maintained,  not  avowry  or  cognizance  inade 
but  on  a  seisin  or  possesaion  of  demandant  or  plaint  iff,  ,br  his  an- 
cestor or  predecessor,  '^  within  twenty  'five  jrears  next  before  stfch 
*^  action  brought,  or  avowry,  or  cegnizance  made ;  with  a  saving, 
"  that  no  part  of  the  time^  ijiaring  which  the  demandant  or  plaintifl^ 
*'  or  person  making  avowry  or  cognizance,  shall  have  been  within 
**  the  age  of  twenty-one  years,  insane,  feme  covert,  or  imprisoned, 
'*  shall  be  taken  as  part  of  the  said  perib.d  of  limitation  of  twenty- 
♦'five  years.'* 

Sect.  7.  Persons  not  pfovipg  that  they^  or  their  ancestors,  or 
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predecessors,  were  in  actual  possession  or  seism,  within  the  fioaes 
above  limited,  to  be  for  ever  barred. 

Sect.  8.  Writs  of  Formedon,  nod  Scire  facias,  upon  fines  of 
land,  to  be  brought  ^'  within  twenty  y^ars  next  after  the  title  and 
cause  of  action  first  descended  or  faHen/' 

Sect.  9.  No  entry  into  lands  to  be  made  bat  within  twenty 
years  af\er  '*  right  or  title  descended  or  accrued."  And  no  entry 
or  claim  to  be  sufficient,  unless  an  action  be  commenced  there* 
upon,  within  one  year. 

Sect.  10.  Actions  of  Trespass  jvare  c/at/si/m/regtV ;  actions  of 
trespass,  detinue,  trover  and  replevin,  for  taking  away  of  goods 
and  chattels  ;  **  actions  of  account,  and  upon  the  case,  other  than 
**  such  actions  a?  concern  the  trade  of  merchandize  between  mer- 
'^ chant  and  merchant,  their  factors  and  servants;''  actions  upon 
the  case,  other  than  for  slander ;  actions  of  debt  grounded  oq  any 
lending  or  contract  without  specialty ;  actions  of  debt  for  arreara- 
ges of  rent ;  ''  all  suits  and  actions  in  the  Court  of  Admiralty,  for 
^'  seamen's  wages,''  are  limited  t6  six  years  after  cause  of  action ; 
actions  of  trespass  for  assault,  menace,  battery,  wounding  and  im- 
prisonment, or  any  of  them,  limited  to  four  years ;  actions  upon 
the  case  for  words,  limited  to  two  years  next  after  the  words 
spoken. 

Sect  11.  Has  onlj^  the  same  provision  as  the  yit-W  ProvtW,  in 
the  5th  Section  of  the  revised  Act,  [of  8tb  April,  1801 ;]  entitled 
"  An  Act  for  the  Limitation  of  Criminal  Prosecutions  and  of  Ac* 
*«  tions  at  Law"     {Fide,  post.) 

Sect.  12.  Provides^  that  if,  when^  entitled  to  a  Formedc§,  or 
Scire  Facias^  or  if  at  the  time  the  right  or  title  of  entry  first  de- 
scended, accrued  or  fell,  the  person  entitled,  be  ''  within  the  age 
^*  of  one-and-twcnty  years,/em£  covert,  insane,  or  iraprisoned,^luit 
then  such  persons,  or  their  heirs  after  the  said  twenty  years  be  ex- 
pired,may  bring  such  action  or  make  such  entry  as  they^^might  have 
'^dono  before  this  Act,"  so  as  they  do  it  within  ten  years  after  such 
disability  removed, or  if  heir  within  ten  years  after  the  death  of  his  an- 
cestor. And  it  further  provides,  that  persons  entitled  to  any  of  the 
actions  specified  in  the  10th  Section,  may  if  at  the  time,  under  any 
<yf  the  before  mentioned  disabilities,  bring  suit  after  such  disability 
removed,  so  as  they  bring  such  actions,  &c  '*  within  such  times  as 
^^  before  limited,"  '*  as  other  persons  having  no  such  impedimant 
^'should  have  done."  And  it  moreover  provides,  that  if  in  any  of 
the  said  actions  specified  jn  the  said  IQth  Section,  the  Defeudant 
<*  be  out  of  this  state,  at  the  time  of  any  such  caUse  of  suit  or  ac-^ 
*^tion,  given  or  accrued,  fallen  or  come,  then,"  the  plaintifi  may 
brmg  his  suit  after  defendant's,  return  or  coming  into  this  State,  so 
as  such  suit  be  brought  within  such  times  as  are  before  limtted. 

Sect.  13.  Is  the  same  as  Section  6,  of  the  Act  of  8th  Aprii, 
1801.     (Vide,  post.) 
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Sect.  14.  Is,  with  the  IsC  Section  of*  the  "  Aqt  io  explain  the 
•*  Law  concerning  ike  Limitation  of  Criminal  Prosecutions^  and /or 
'*  other  purposes,**  Passed  6th  April,  1790,"  (Laws  of  JVew- 
York,  I3th Session  Ch.  ,55.  FoL  2,  Greenleafs  Ed.  page  328  ;)  the 
same  as  the  7th  Section  of  the.  said  Act  of  8th  Aprti^  1801. 
(Vide,  post.) 

Sect.  15.  Is  the  same  as  Section  8,  of  the  said  Actof  8th^rt7> 
1801.     {Fide,  post) 

By  the  9th  Section  of  the  Act  instruling  a  Court  for  tke  Trial 
*^of  bnpeachments  and  the  correction  of  Errors,*^  Passed  23d  No- 
*'  vember,  1784."  (7th  Session,  Oi.  \l.  Greenleafs  Ed.  Laws  of 
JV*.  Y.  Fol,  1,  149;)  All  appeals  from  the  Court  of  Chancerj, 
^'  except  those  from  final  decrees,"  must  ''he  made  within  fifteen 
^^days  next  after  making  the  orders  or  decrees  so  appealed  from." 

The  lOtfa  Section  prescribes  the  same  limitation  to  appeals  from 
the  Court  of  Probates,  and  from  the  Court  of  Admiralty. 

And  by  the  12th  Section  ^*  All  writs  of  Error  upon  judgments  in 
''the  Supreme  Court,  and  appeals  from  definite  sentences  in  the 
**  Court  of  Chancery,*'  "  must  be  brought  within  five  years  next  af-. 
'*  ter  rendering  the  judgment  or  making  the  decree,  and  not  after." 

And  the  9th  Section  of  the  Act  of  24th  Session,  Ch.  10,  enti- 
tled, **  An  ACT  concerning  the  Court  for  tke  Trial  of  Impeach' 
mpUsy  and  the  Ctkrection  of  Errors.*^  Passed  20th  February, 
1801.  (Acne  <J-  Radclif*s  Ed.  FoL  1,  page  185.)  is  in  these 
words,  **  And  be  it  further  enacted^  That  all  appeals  from  the 
''said  court  of  chancery,  except  those  from  final  decrees,  and  all 
('  aopeals  from  the  said  court  of  probates,  shall  bo  made  within 
"fifteen  days  after  making  the  sentence,  judgment, decree  or  or- 
*'  der,  appealed  from,  and  all  appeals  from  final  decrees  in  the  said 
"cAirl  of  chancery,  and  all  writs  of  error  upon  judgments  in  the 
"  supreme  court,  shall  be  brought  within  five  years,  after  making 
"such  decree  or  rendering  such  judgment,  and  not  after."  This 
same  Statute  is  inserted  vtrbaiim^  in  Fan  Mess  ^  Woodworth*s  Ed. 
Fol  1 .  page  1 32.  ^  8eq. 

The  following  Act  [20f A  Session^  Ck.  53,]  provides  against  suitn 
brought  for  the  recovery  of  claims  against  forfeited  estates  after  a 
certain  period.  It  is  contained  in  3  Greenleafs  Edition  of  the 
Laws  of  J^Terv  York,  page  428  ;  and  has  been  retained  verbatim  in 
the  two  subsequent  revisions  of  1802,  (Kent  ^  Radcl^Sf)  FoL  1, 
page  162,  and  of  1813,  (Fun  J^ess  Sf  IVoodwortk^s,)  Vol.  lypage 
128: 

"  An  ACT  limiting  the  Period  of  bringing  Claims  and  Proseeu- 
*'  iion9  against  Forfeited  fistates. 

'*  Passed  28tb  of  March,  1797. 

**  Whereas  the  title  deeds  and  other  documents  relative  to  for- 
"  feited  estates  were  generally  carried  away  by  the  former  propri- 
"  etors,  whose  conduct  caused  their  forfeiture,  ami  the  title  of  the 
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'*8tato  as  resulting  from  soch  forfeit  ares  is  thereby  pecoliarly  lia- 
"  ble  to  be  obscured  or  defeated  :  Therefore, 

•'  I.  Be  it  enacted  by  the  People  of  the  State  ofJ^eW'York^  repre- 
**$ented  in  Senate  and  Assemblyy  That  no  person  or  persons,  bodies 
''  politic  or  corporate,  who  now  have,  or  shall  or  may  hereafter 
<(have  any  estate,  right,  title,  claim  or  demand,  in  or  to  any  lands, 
*'  messnages,  tenements  or  hereditaments  supposed  to  have  been 
'*  forfeited  to  the  people  of  this  state,  in  consequence  of  the  at- 
**  tainder  or  conviction  of  any  person  or  persons  for  any  act  or 
*^  crime  done  or  committed  during  the  late  war,  and  which  have 
^*  been  heretofore  granted  or  conveyed  to  any  person  or  persons, 
'^  bodies  politic  or  corporate,  by  the  commissioners  of  forfeitures, 
*^or  other  person  or  persons  duly  authorised  for  that  purpose  on 
*'  the  psirt  of  this  state,  shall,  after  the  expiration  of  five  years 
*'  from  and  after  the  passing  of  this  act,  and  where  the  estate, 
'*  right,  title,  claim  or  demand  shall  hereafter  accrue,  then  after 
'^the  expiration  of  five  years  after  the  same  shall  so  accrue,  have, 
'<  prosecute,  sue  or  maintain  any  action  or  suit  at  law  for  the  re- 
'<  covery  thereof,  against  the  right  or  title  so  granted  or  conveyed 
"  by  the  people  of  this  state,  as  above  said. 

"II.  Jlnd  be  it  further  enacted,  That  if  any  person  or  persons, 
*^ bodies  politic  or  corporate,  shall  and  do  at  any  time  after  the 
''  said  respective  periods  of  five  years,  sue  or  prosecute  any  suit 
^'  or  action  at  law,  or  make  any  title  or  claim  of,  in  or  to  any  of  the 
''said  lands,  tenements  or  hereditaments  so  as  aforesaid  granted 
''by  such  commissioners  of  forfeitures,  or  other  person  or  persons 
'^duly  authorised  for  that  purpose  on  the  part  of  this  state,  that 
"  then  and  in  such  case,  such  person  or  persons,  bodies  politic  or 
'^  corporate,  their  heirs  and  successors,  so  suing  or  prosecuting 
"such  suit  or  action,  shall  from  thenceforth  be  utterly  barred  for- 
<»  ever  of  all  and  every. such  suit  o^  action,  estate,  right,  title  or 
^^  claim  so  thereafter  to  be  sued,  prosecuted  or  had  of,  in  and  to 
''the  same,  against  the  right  or  title  so  granted  or  conveyed  by 
"  the  people  of  this  state  as  aforesaid. 

ni.  Provided  always^  and  be  H  further  enacted.  That  if  any  per- 
*'  son  or  persons  who  is,  are  or  shall  be  entitled  to  sue  or  prose- 
'*  cute  such  suit  or  action,  or  who"  hath,  have,  or  shall  have  such 
'^  right  or  title,  shall  be  within  the  age  of  twenty*one  years,  feme 
"  covert y  or  insane,  that  then  such  person  or  persons,  his,  her  and 
*'  their  heirs  and  assigns,  shall  or  may  at  any  time  within  five 
"  years  next  after  his,  her  ov  their  coming  to  full  age,  or  of  sound  , 
'^mind,  or  disco  verdure,  bring,  sue  and  prosecute  such  suit  or 
"  action,  and  at  no  time  thereafter." 

The  llth  Section  of  the  Act  of  24th  Session,  Ch.  66,  entitled 
*'  An  Act  to  prevent  unjust  fmprisonmcnt,  by  tecurlng  the  Benefit  of 
*•  the  Writ  of  Habeas  Corpus."  Passed  24th  March,  1801,  (JSTew* 
if  Radcliff*9  Edition^VoL  l^page  290.)  contains  the  following  oro* 
mto :  **  Provided  nevMhelees,  That  no  person  shall  be  sued  or 
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''  molested  for  any  ofleoce  against  this  act  unless  within  two  y4^3 
**  after  the  time  when  such  o0eDce  shaH  be  committed,  in  case  the 
**  party  grieved  shall  not  then  be  io  prison  ;  and  if  in  prison,  then 
'*  within  the  space  of  two  yiears  after  tbe  decease  of  the  person 
''  imprisoned,  or  his  delivery  out  of  prison,  which  shall  first  bap- 
"  pen ;  and  in  erery  such  action  or  information  it  shall  be  lawful 
*'for  the  defendant  to  plead  the  general  issue  and  give  the  special 
*' matter  in  evidence. 

Tbe  same  proviso  is  inserted  verbatim,  in  the  lltfa  Section  of 
the  Act  bearing  the  same  title,  passed  ^pril  6th,  1813,  Sess.  36, 
Ch,  67.  {Fan  JWsm  ^  W6odwortli*s  Ed.  Fid.  1,  pagt  367.)  And 
in  the  Act  of  10th  Session,  Ch.  39,  entitled  ^^An  Act  far  the  bet- 
^^  Ur  securing  tie  Liberty  of  the  Citizens  of  this  States  and  for 
^* Prevention  of  Imprisonments"  Passed  21st  February ^  1787. 
(Greenleefs  Ed.  FoL  1,  page  369,  373.)  the  9th  Section  cobtains 
the  same  provision  in  nearly  the  same  words. 

Laws  of  New-York, — Twenty-fourth  Sessioic. 

CHAP.  CLXXXIII. 

AnJiCfT  for  the  Limitation  of  Criminal  Proseculions  and  of 

Actions  at  Law. 

Passed  8th  April,  1801. 

•*  I.  BE  it  enacted  by  the  People  of  the  State  of  New-York,  re* 

*'* presented  in  Senate  and  Assembly^  That  the  people  of  this  state 

"  will  not  sue  or  implead  any  person,  body  politic  or  corporate,  for 

or  in  respect  to  any  lands,  tenements  or  hereditaments,  other 

than  liberties  or  franchises,  or  the  issues  or  profits  thereof,  by 

treason  of  any  right  or  title  of  the  said  people  to  the  same,  which 

shall  not  have  accrued  within  the  space  of  forty  years  before 

*'  any  suit  of  other  proceeding  for  the  same  be  commenced,  unless 

*'  the  said  people  or  those  under  whom  they  claim,  shall  have  re- 

**  ceived  the  rents  and  profits  thereof,  or  of  some  part  thereof, 

**  within  the  said  space  of  forty  years ;  and  in  every  case  where 

^'  such  title  shall  not  h;lve  accrued  within  the  time  aforesaid,  un- 

'Mess  such  rents  and  profits  shall  have  been  received  as  aforesaid, 

'*  the  person,  body  politic  or  corporate  holding  such  lands,  tene* 

'^  ments  or  hereditaments,  other  than  liberties  or  franchises,  shall 

''  freely  hold  and  enjoy  the  same  against  the  said  people,  and  also 

^'  against  all  persons  claiming  by  or  under  them,  except  such  per- 

'  sons  shall  claim  by  virtue  of  any  letters  patent  or  grants  from 

the  said  people  made  upon  suggestion  of  concealment  or  wrong* 

'  ful  detaining,  or  defective  title, -upon  which  a  verdict,  judgment 

*'  or  decree  in  some  court  of  record  in  this  state  shall  have  been 

**  given  for  such  hinds,  tenements  or  hereditfimepts  in  favor  of  the 

'*  said  people,  or  of  ^uch  patentee,  or  grantee,  bis  or  their  heirs 

^*  or  assigns,  within  the  said  space  of  forty  years  before  commenc* 

"  ing  any  suit  or  other  proceeding  for  the  same. 

'  II.  And  be  it  further  enacted^  That  no  action  for  the  recovary 
'*  of  any  lUinds,  tenements  or  hereditaments  shall  hereafter  be  m^in% 
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^  taaoed,  DOr  any  avowry  or  cognizance  be  made,  unless  on  a  sei* 
''sin  or  possession  of  tb^  bereditaments,  either  of  the  plaintiff  or 
*(  person  makiog  avowry  or  cognizance,  or  of  the  ancestor  or  pre- 
<*  dccessor  of  such  plaintiff  or  person  making  avowry  or  cognizance, 
'*  within  twenty-five  years, next  before  such  action  brought  or 
'<  avowry  or  cognizance  made:  Provided  alway$.  That  no  part 
'^  of  the  time  during  which  the  plaintiff  or  person  making  avowry 
<' or  cognizance  shall  have  been  within  the  age  of  twenty-one 
<'  years,  insane,  feme  covert  ox  imprisoned,  shall  betaken  as  a  part 
"  of  the  said  limitation  of  twenty-five  years ;  and  if  any  such  ac- 
^'  tion  be  brought  or  avowry  or  cognizance  made  and  such  seisin 
<'  or  possession  be  not  proved  by  the  plaintiff  in  such  action  or  per- 
"  son  making  such  avowry  or  cognizance,  such  plaintiff  and  such 
''  person  making  such  avowry  or  cognizance,  and  their  heirs  and 
*'  successors  respectively,  shall  for  ever  thereafter  be  barred  from 
*'  bringing  such  action  or  making  such  avowry  or  cognizance. 

''  III.  And  he  it  further  enacted^  That  all  writs  o( scire  facias 
**  upon  fines  of  any  manors,  lands,  tenements  or  hereditaments, 
A  <<  hereafter  to  be  brought,  shall  be  sued  and  taken  within  twenty 
'^  years  next  after  the  title  and  cause  of  action  first  descended  or  fal* 
*'  len  and  not  after  ;  and  no  person  shall  at  any  time  hereafter  make 
"  any  entry  into  any  ^manors,  lands,  tenements  or  hereditaments 
**  but  withinMwenty  years  next  after  his  right  or  title  descended  or 
*' accrued  to  the  same,  and  in  default  thereof  such  person  so 
*'not  entering  and  his  heirs  shall  thereafter  be  barred  from  making 
*^  such  entry  :  Andfurthery  That  no  claim  or  entry  of  or  upon  any 
*'  manors,  lands,  tenements  or  hereditaments  shall  be  a  sufficient 
'^  entry  or  claim  within  the  meaning  of  this  act,  unless  an  action 
^' shall  be  commenced  thereupon  within  one  year  next  after  the 
''making  of  such  entry  or  claim,  and  prosecuted  with  effect: 
"  ProvQedj  That  if  any  person  entitled  to  any  such  writ  of  scire 
^\faciasj  or  to  make  such  entry,  be  at  the  time  such  right  or  title 
^*  first  descended  or  Accrued  within  the  age  of  twenty-one  years, 
^*feme  covert,  insane  or  imprisoned,  such  person  and  his'  heirs, 
'^  shall  or  may  after  the  said  twenty  years  be  expired,  bring  such 
"  action  or  make  such  entry  as  he  Or  they  might  have  done  be- 
*'  fore  the  expiration  of  the  said  twenty  years,  so  as  such  per- 
^'  son  within  ten  years  after  such  disability  removed,  or  the  heir  or 
*'  heirs  of  such  person  within  ten  years  after  his  death,  sue  forth 
*'  such  writ  or  make  such  entry,  and  at  no  time  after  ten  y^ars  as 
*^  aforesaid. 

**  IV.  And  be  it  further  enacted^  That  any  disseisor  dying  sei- 
"sed  of  any  lands,  tenements  or  hereditaments,  having  no  right 
"  or  title  therein,  shall  not  be  taken  or  deemed  any  such  descent 
'  ^'  in  the  law  as  to  toll  or  take  away  the  entry  of  any  person  or  his 
'*  heirs,  who  at  the  time  of  such  descent  shall  have  lawful  right  of 
"  entry  therein,  unless  such  dissebo):  shall  have  had  the  peaceable  * 
'*  possession  of  tho  lands,  tenements  or  hereditaments  whereof  he 
^*  shall  so  die  seised  for  the  space  of  five  years  next  after  the  dis- 
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"  seieiD  by  him  comnutted,  without  entry  or  contioual  clatm  by  of 
*'  of  tho  person  or  persons  having  lawfo!  title  thereto. 

<*  V.  And  be  it  further  enacted^  That  all  actions  upon  the  case 
*'  and  of  account,  other  than  actions  for  slander  and  actions  which 
<'  concern  the  trade  of  merchandize  between  merchant  and  mer- 
^  chant,  their  factors  or  servants,  and  all  actions  of  debt  for  ar- 
"  rearages  of  rent,  or  founded  upon  any  contract  without  specialty, 
'<  and  all  actions  of  trespass,  detinue  and  replevin  for  goods  or 
**  chattels,  and  actions  of  trespass  qfiare  clau8um  fregit,  shall  be 
''  commenced  and  sued  within  six  years  next  after  the  cause  of 
"  such  actions  accrued,  and  not  after ;  and  all  actions  for  assault, 
'*  battery,  wounding  and  imprisonment,  or  any  of  them,  shall  be 
'*  commenced  and  sued  within  four  years  next  after  the  cause  of 
''such  actions  accrued,  and  not  after ;  and  all  actions  on  the  case 
*\  for  words  within  two  years  after  the  words  spoken,  and  not  after ; 
<^  Provided  however^  That  if  in  any  of  the  said  actions  judgment 
<■  shall  be  given  for  the  plaintiff,  and  the  same  be  reversed  by  er- 
^<  ror,  or  if  a  verdict  pass  for  the*  plaintiff  ai^d  upon  matter  alleged 
*<  in  arrest  of  judgment  the  judgment  be  given  against  the  plaintiff 
<<that  he  take  nothing  by  his  plaint,  writ  or  bill,  or  if  any  of  the 
«*safd  actions  shall  be  brought  by  original  and  the  defendant  there- 
to in  be  outlawed  and  shall  after  reverse  the  outlawry,  in  all  such 
«<  cases  the  party  plaintiff,  his  heirs,  executors,  or  administrators, 
«  as  the  case  shall  require,  may  commence  a  new  action  from  time 
«<  to  time  within  one  year  next  after  such  judgment  reversed,  or 
«  0uch  judgment  given  against  the  plaintiff,  or  outlawry  reversed, 
«<  and  not  after ;  And  provided  aho^  That  if  any  person  entitled 
c*  to  any  of  the  said  actions,  shall  at  the  time  of  the  cause  of  ac- 
«'  tion  accrued  be  within  the  age  of  twenty-one  years,  feme  covert^ 
«*  insane  or  imprisoned,  such  person  shall  be  at  liber^  to  bring  the 
<<  said  actions  within  the  respective  times  above  limited  after  such 
<*  disability  removed ;  and  if  any  person  against  whom  any  cause 
«'of  any  such  action  shall  accrue,  shall  be  out  of  this  state  at  the 
*'  time  the  same  shall  accrue,  the  person  who  shall  be  entifled  to 
<*such  action  shall  be  at  liberty  to  bring  the  same  within  the  times 
^  respectively  above  limited  after  the  return  6f  the  person  so  ab- 
**  sent  into  thb  state. 

''VI.  And  he  a  further  enacted.  That  all  actions,  informations 
"and  indictments  which  at  any  time  hereafter  shall  be  brought, 
"  sued  or  exhibited  for  any  forfeiture  upon  any  penal  statute,  made 
**  or  to  be  made,  whereby  the  forfeiture  i^  or  shall  be  limited  to  the 
*' people  of  this  state  only,  shall  be  brought  sued  or  exhibited 
"  witSiin  two  years  next  after  the  offence  committed  or  to  be  com- 
"  mifted  against  such  penal  act,  and  not  after ;  and  that  all  actions 
*<  or  informations  which  shall  at  any  time  hereafter  be  brought,  su« 
'*  ed  or  exhibited  for  any  forfeiture  upon  any  penal  statute,  made 
*'  or  to  be  made,  the  benefit  and  suit  whereof  is  or  shall  bo  by  the 
^*  said  statute  limited  or  given  to  any  person  who  shall  prosecute 
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^'  for  the  same,  or  to  the  people  of  this  state  aed  to  aoy  other  who 
'*  shall  prosecute  io  that  behalf,  shall  be  brought,  sued  or  exhibited 
"  by  aoj  person  who  ma;^  lawfully  pursue  fcr  the  same,  withio  one 
^'  year  next  after  the  offence  committed  or  to  be  committed  against 
'^  the  said  statute ;  and  in  default  of  such  pursuit  that  then  the  same 
'^  shall  be  sued,  brought  or  exhibited  for  the  people  of  this  state 
'*  at  any  time  within  two  years  after  that  year  ended  ;  and  that  all 
"  actions  or  informations  which  shall  at  any  time  hereafter  be 
"  brought,  sued  or  exhibited  for  any  forfeiture  or  cause  upon  any 
**  statute,  made  or  to  be  made,  the  benefit  and  suit  whereof  is  or 
*^  shall  be  given  or  limited  to  the  party  aggrieved,  shall  be  brought, 
*'  sued  or  exhibited  within  the  space  of  three  years  next  after  the 
'^offence  cooHnittedor  to  be  committed,  or  cause  of  action  accru* 
'^  ed,  and  not  after ;  and  if  any  action,  information  or  indictment  for 
'*  any  offence  against  any  statute,  made  or  to  be  made,  shall  be 
'*  brought  after  the  time  in  that  behalf  above  limifed,  the  same  shall 
*'  be  void ;  Provided  always^  That  where  any  action,  information, 
^'  indictment  or  other  snit  is  or  shall  be  limited  by  any  statute  to  be 
^*  sued,  brought  or  exhtbhed  within  a  shorter  time  than  is  hereby 
'^limited,  then  the  same  shall  b^  brought  within  the  time  limited 
*'  by  such  statute. 

"VII.  And  he  it  further  enacted^  That  all  suits,  informations 
"  and  indictments  which  shall  hereafter  be  brought  or  exhibited 
"for  any  crime  or  misdemeanor,  murder  excepted,  shall  be 
*'*'  brought  or  exhibited  within  three  years  next  after  the  offence 
'*  shall  have  been  committed,  and  not  aftfer,  and  if  brought  or  ex* 

hibited  after  the  time  hereby  limited  the  same  shall  be  void ; 

Provided  however^  That  if  (be  person,  against  whom  such  suit, 
*^  information  or  indictment  shali  be  brought  or  exhibited,  shall  not 
**'  haVo  been  aa  inhabitant  or  usually  resident  within  this  state 
*'  during  the  sitid  three  years,  then  the  same  shall  or  may  be 
*^  brought  or  exhibited  against  such  person  at  any  time  within 
**'  three  years,  during  which  he  shall  be  an  inhabitant  or  usually 
'^  resident  within  this  stajte,  after  the  offence  comaottted ;  And  pro- 
*•*  vided  uUo,  That  where  any  suit,  information  or  indictment  lor 
'*  any  crime  or  misdemeanor  is  limited  by  any  statute  to  be  brovght 
''  or  exhibited  within  a  shorter  time  than  is  hereby  limited,  then  the 
''same  shall  be  brought  within  the  time  limited  by  such  statute. 

*'  VIIL  Afid  he  it  further  enacted^  That  no  part  of  the  time 
**  from  the  fourteenth  day  of  October,  in  the  year  one  thousand 
**  seven  hundred  and  seventy-6 ve,  to  the  twenty-first  day  of  March, 
'*  one  thousand  seven  hundred  and  eighty  three,  shall  be  deemed 
^^  or  adjudged  as  part  of  the  respective  periods  herein  before  limi- 
''  ted  for  making  any  title,  prescription,  cognizance  or  claim,  or 
'^  bringing  any  action  or  suit  whatsoever." 

The  above  aot  is  retained  verhatimf  in  the  Revised  Laws  of 
1813,  (Van  Ness  Sf  Woodworth^s  Remsion,  Vol  1  jpagt  184. 

By  the  12th  section  of  the  act  of  36th  session,  ch.  119,  entitled 
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^^  an  ACT  concerning  Quit  Rents^^^  passed  April  X^th^  IS13, 
{Van  Ness  ^  Woodworth's  Ed.  2  Vol  p.  180.)  it  is  enacted, 
'^  That  the  act,  entitled  an  ''  act  M  the  limitatioD  of  crimiBal  pros- 
"ecQiioDs  and  of  actions  at  law/'  shall  not  take  effect  or  be  io 
''force  as  to  quit-rents,  or  any  proceeding  for  the  recovery  of  the 
^'arrears  thereof,  until  the  first  day  of  January,  which  will  be  in 
<<  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty.*' 

The  4th  Section  of  the  Act  of  36th  Session,  Ch.  80,  entitled 
"  An  ACrr  concerning  Lands  in  the  Military  Tract"  Passed  Jipril 
8,  1813.'  (Van  Ness  ^  Woodwortk*s  Ed.  Vol  X.  page  304,)  is  in 
the  following  words : 

^'  IV.  And  be  it  further  enacted.  That  in  all  cases  where  any  of 
^'the  said  lands  shall  be  settled  in  maaner  aforesaid,"^  1783, 
a  the  person  or  persons  claiming  any  title  thereto,  or  any 
.^  part  thereof,  shall  commence  aa  action  for  the  recovery  thereof 
"before  the  first  day  of  January,  one  thousand  eight  hundred  and 
''twauty-three,. and  prosecute  the  san>e  to  effect  without  wilful 
''delay,  or  be  forever  thereafter  barred  from  recovering  the. 
'*  same :  Provided  aitoays.  That  if  any  person  or  persons  claim- 
<'ing  such  title,  be  feme  covert,  under  age,  or  insane,  on  the  said 
*'  first  day  of  January,  one  thousand  eight  hundred  and  twenty- 
'*  three,  such  person  or  persons  shall  be  permitted  to  bring  such 
**  action  within  five  years  afler  such  disabilities  shall  be  rcmov- 
*•  ed  " 

By  the  26th  Section  of  the  Act  of  3Cth  Session,  Cb.  87,  entitled 
"j9n  ACT  concerning  Sheriffs  and  their  duty^in  respect  to  Process y 
"  Arrests  and  the  keeping  of  Prisoners.**  Parsed  April  6tb, 
1813.  (1  jR.  L.  427.  Van  JVe»  <S^  WoodworthU  Ed.)  it  is  enacted 
''That  no  action  shall  be  brought  or  maintained  against  any  sher- 
"  iff,  coroner,  or  other  officer,  for  the  escape  of  any  person,  im- 
"  prisoned  on  civil  process,  unless  the  same  be  brought  within 
^'one  year  from  the  time  of  such  escape." 

Actions  of  debt  founded  on  the  Act  of  10th  Session,  Ch.  13, 
entitled  *' An  ACT  for  preventig  Usury.*'  Passed  8th  February, 
1787.  Greenleafs  Ed.  Vol.  1,  page  64.  Kent  ^  Radelif's  Ed. 
Vol  1  pc^e  67.  VanJSTess  ^  Woodworth's  Ed.  Vol  I,  page  64,) 
if  brought  by  the  party  aggrieved,  are  limited  to^  one  year  aAer 
payment  of  the  usury ;  and  if  the  party  iiggrieved  "  shall  not, 
"  within  the  time  aforesaid,  really  and  bona  fide,  and  without  co- 
'*  vin  or  collusion,  commence  his,  her  or  their  suit  or  action/'  ^'or 
.^' shall  suffer  such  suit  or  action  to  be  delayed  or  discontinued, 
''  then  it  shall  be  lawful  for  any  other  person  or  persons,  within 


*  Where  any  pertoa  or'pertoof  under  eoloor  of  a  bona  fide  purehate  by  him  or 
them  atade,  shaU  Tiave  aetaailjr  lattled  on  any  hmdi  "  granted  by  lettan  patent,  to 
offieer»  and  soldiert  lerTior  in  the  line  of  thia  atate  in  the  anny  of  the  United 
Statea,  in  the  hoe  war  with  Great  Britain,  and  who  died  prerioos  to  the  27th  dar 
oflfareh,178fr"  ^ 
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'^one  year  after  sach  neglect,  discontinuance  or  delay,*'  to' bring 
suit. 

Actions  ot  debt  founded  on  the  Act  of  24th  Session,  Ch.  46,  en* 
titled  **  An  ACT  ta" prevent  excessive  and  deceitful  Gaming.^' 
Passed  Slst  March,  1801.  {Kent  Sf  Radcliff's  Ed.  Vol.  l,page 
231.  Fan  Ness  Ijr  Woodwortk's  Ed.  Vol.  1,  page  163,)  are  limited, 
if  brought  by  the  party  aggrieved,  to  three  months  next  after  pay- 
ment -  of  the  bet ;  and  in  case  the .  party  aggrieved,  ^'  shall  not 
**  withio  the  time  aforesaid,  bona  fide,  and  without  collusion,  sue 
*'  and  prosecute  tvith  effect,''  "  it  shall  be  lawful  for  any  person  by 
*^  any  such  action,  to  sue  for  and  recover  the  same,  and  treble  the 
''  amount  thereof  with  costs  of  suit  against  such  winner/'  {Sec' 
Hon  2. } 

And  suits  founded  on  the  Act  of  25th  Session ^  Ck.  44,  entitled 
**  An  ACT  to  prevent  HorsC'Racing^  and  for  other  purposes  therein 
*' mentioned."  Passed  March  19th,  1802,  {Van  JSfess  ^  Wood- 
worth*s  Ed.  Vol.  1^  page  222,  223,)  are  by  the  5th  Section  thereof, 
limited  in  the  same  manner. 

Prosecutions  for  offences  against  the  Act  of  36th  Session,  Ch.  24, 
entitled  **v3»  ACT  for  suppressing  Immorality.^^  Passed  March  5th, 
1813,  {Van  Ness  ^  WoodwortWs  Ed.Viol  2^  page  193.  197,)  are 
by  the  12th  Section  thereof,  limited  to  '*  twenty  days  next  after 
**  the  offence  committed." 

The  2dth  Section  of  the  Act  of  36th  Session,  Ch.  203,  entitled 
"  An  ACT  for  the  payment  of  certain  Officers  of  Government,  and 
^^for  other  purposes,^'  Passed,  April  13th,  1813,  {Van  Ness  ^ 
Woodworth*s  Ed.  Vol.  2,  page  137,)  enacts,  *'  That  all  suits  or  ac- 
**tionsonany  bond  executed  by  any  constable  and  his  sureties 
'^  for  the  faithful  performance  of  the  duty  of  his  office,  shall  be 
'*  prosecuted  within  two  years  after  the  expiration  of  the  year  for 
^'  which  snch  constable  shall  be  elected.'' 

The  above  are  the  statutory  limitations  now  In  force  in  the 
State  of  New- York :  but,  on  the  first  day  of  January,  1 830, 
the  *'  Revised  Statutes  of  the  Slate  of  Nevo-York,^'  vvill  go  in|0 
operation.  With  the  exception  of  the  first  volume,  they  are  not 
yet  published  \  but,  by  the  kindness  of  Befijamin  F.  Butler,  Esqr. 
one  of  the  gentlemen  to  whom  was  entrusted  the  arduous  task  of 
performing  that  important  work,  the  Editor  of  this  Treatise  is  en- 
abled to  lay  before  his  readers  all  those  parts  of  that  revision, 
which  in  any  wise  relate  to  the  limitations  of  actions  at  Law  or  in 
Equity.     They  will  be  found  in  the  pages  immediately  following 
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TITLE  2.        REVISED.STATUTES  OF  THE  STATE  OP  NEW-TORK. 

^-^^"^^  CHAP-  IV- 

TITLE  II. 

OF  THE  TIME  OF  COMMENCING  ACTIONS. 

Art.  1* — Of  the  time  of  commenciDg  actions  relating  to  Teal  pro- 
perty. 

AitT.2.— Of  the  time  of  commencing  actions  for  the  recovery  of  any 
debt  or  demand,  or  for  damages  only. 

Aet.  3w — Of  the  time  of  commencing  action?  for  penaltieeaod  for- 
feitures. 

Art.  4. — General  provisions  concerning  the  commencement  of  suitSf 
and  the  persons  and  cases  excepted  from  tho  operatien 
of  the  preceding  Articles  of  this  Title. 

Art.  & — Of  the  presumption  of  payment  arising  from  the  lapse  of 
time. 

Art.  6. — Of  the  time  of  commencing  suits  in  courts  of  equity. 

ARTICJLE  FIRST. 

Of  the  Time  of  commencing  Actions   relaiing  to  Seal 

Property, 

Sec  1.  Limitations  of  certain  suits  by  tlic  people. 

2.  Last  section  not  to  extend  to  suits  for^franchises,  &c. 

3.  Graptees  of  lands  by  patents,  when  to  sue. 

4.  Suits  when  to  be  brought  after  patents  declared  void. 

5.  Limitation  of  private  suits  for  real  property. 

6.  Also  of  avowries  and  cognizances. 

7.  What  necessary  to  render  entry  on  lauds  a  claim. 

8.  Owner  of  land  deemed  to  be  possessed  unless  adverse  pos- 

session, &c. 

9.  What  premises  deemed  adversely  held  under  written  title. 

10.  Acts  which  in  such  case,  constitute  adverse  possession. 

11.  What  premises  deemed  adversely  held  without  daimof  title. 

12.  Acts  which  in  such  case  constitute  adverse  possession. 

13.  Possession  of  tenant  when  to  be  that  of  landlord. 

14.  Lintitation  of  scire  facias  on  former  fines. 

15.  Casting  of  descent  not  to  affect  right  to  land. 

16.  Exceptions  of  persons  under  certain  disabilities. 

17.  Effect  of  death  of  person  under  disability, 

u^^'to'Swi  §  ^'  ^^^  people  of  this  state  will  Dot  sue  or  implead 
Mtote  by  any  person  for,  or  in  reapect  to,  any  lands,  tenements  or 
the  people,  hereditaments,  or  for  the  issues  or  profits  thereof,  by 

reason  of  any  right  'or  title  of  the  said  people  to  the 

same,  unless, 

1.  Such  right  or  title  shiall  have  accrued  within  twen- 
ty years  before  any  suit,  or  other  proceeding,  for  the 
same  shall  be  commenced  :  or  unless, 

2.  The  said  people,  or  those  from  whom  they  claim, 
shall  have  received  the  rents  and  profits  of  such  real 
estate,  or  of  some  part  thereof,  within  the  said  space  of 
twenty  years.' 

^fiSd?°"  §  ^'  '^^^  ^^^  preceding  section  shall  not  extend  to 
^  any  suit  or  prosecution  for,  or  in  respect  ia,  any  liberties 

or  franchises.' 

»-  ■  -    I  ■■ .  ■  II.     «     ■   ...  I     I  ■   ■  ■     1  ■     ■  ■  I      I    I  ■» 

(2)  1  R.  li.  p.  184,  §  1. 
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4  3.  No  action  shall  be  brought  for,  or  io  respect  to,    ART.  i. 
any  lands,  tenements  or  hereditaments,  by  any  person  ^^^^v^^^ 
chumtng  by  virtue  of  any  letters  patent,  or  grants  from  Grantees  of 
the  people  of  this  state,  unless  the  same  might  have  ^^  '^*' 
been  commenced  by  the  people  of  this  state,  as  herein 
specified)  in  case  such  patent  or  grant  had  not  been  is* 
sued  or  made.^ 

§  4.  When  letters  patent,  or  grants,  of  any  lands  or  Suiti  after 
tenements,  shall  have  been  issued  or  made  by  the  peo*  ^u^i'  ^j. 
pie  of  this  state,  and  the  same  shall  be  declared  void  by 
the  judgment  or  decree  of-  some  competent  court,  ren- 
dered upon  a  suggestion  of  concealment,  or  wrongful 
detaining,  or  defective  title,  in  such  case,  an  action  for 
the  recovery  of  the  premises  so  conveyed^  may  be 
brought,  either  by  the  people  of  this  state,  or  by  any 
subsequent  patentee  or  grantee  of  the  same  premises, 
his  heirs  or  assigns,  within  twenty  years  after  such  judg- 
ment or  decree  was  rendered ;  but  not  after  that  period.^ 

§  6.  No  action  for  the  recovery  of  any  lands,  tone-  Priir»teiuiu 
ments  or  hereditaments,  or  for  the  recovery  of  the  pos- S^tT** '^'** 
session  thereof,  shall  be  maintained ^  unless  it  appear  that 
the  {daiatift  his  ancestor,  predecessor  or  grantor,  was 
seised  or  possessed  of  the  premises  in  question,  withia 
twenty  years  before  the  cy>mmencement  of  such  action.' 

§  6.  No  avowry  or  cognizance  of  title  to  real  estate,  Avowries 
or  to  any  rents  or  services,  shall  be  valid,  unleai^  it  ap-  *^  cogni- 
pear  that  the  person  making  the  avowry,  or  the  person ''°^^'* 
in  Whose  right  the  cognizance  is  made,  or  the. ancestor, 
predecessor  or  grantor  of  such  person,  was  seised  or 
possessed  of  the  premises  in  question,  within  twenty 
years  before  the  committing  the  act,  in  defence  of  which 
such  avowry  or  cognizance  is  made.' 

§  7.  No  eiitry  upon  real  estate  shall  be  deemed  suffi*  Botry  od 
eient  or  valid  as  a  claim,  unless  an  action  be  commenc-  ^^*  ^^^ 
ed  thereupon  within  one  year  aAer  the  making  of  such  ^ 
entry  and  within  twenty  years  from  the  time  when  the 
rig^t  to  make  such  entry,  descended  or  accrued.^ 

§  8.  In  every  action  fdr  the  recovery  of  real  estate,  Owner  of 
or  the  possessiop  thereof,  the  person  establishing  a  legal  ^f,^s^f^ 
title  to  the  premises,  shall  be  presumed  to  have  been 
possessed  thereof,  within  the  time  required  by  law ;  and 
the  occupation  of  such  premises  by  any  other  person, 
shall  be  deemed  to  have  been  under,  and  in  subordina- 
tion to,  the  legal  title,  unless  it  appear  that  such  premi- 
ses have  been  held  and  possessed  adversely  to  such 
leffal  title,  for  twenty  years  before  the  commencement 
of  such  action. 


(2)  I  B.  L.  p.  m,  §  1.      (8)  lb.  §  2.      (4)  Xb.  §  3. 
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TITLES'      §  9.  Wbeoever  it  shall  appear  that  the  occapant,  or 
v^N^^^  those  under'  whom  he^lakus,  entered  into  the  possessioD 
AdTene      of  any  premises  under  claim  of  title,  exclusive  of  any 
^lU^T^i.  other  right,  founding  such  claim  upon  some  written  i&- 
ten  title,      strument,  as    being  a  convey ancc  of  the  premises  in 
question,  or  upon  the  decree  or  judgment  of  some  com- 
petent court ;  and  that  there  has  been  a  continued  oc- 
cupation and  possession  of  the  premises  incloded  in  such 
instrument,  decree  or  judgment,  or  of  some  part  of  such 
premises,  .under  such  claim,  for  twenty  years,  the  pre« 
mises  so  included,  -shall  he  deemed  to  have  beeo  held 
adversely  ;  except  that  where  tho  premises  so  includedl, 
consist  cff  a  tract  divided  into  lots,  the  possession  of  one 
lot  shall  not  be  deemed  a  poaseasion  of  any  other  lot  of 
the  same  tract, 
lb.  What       "§10.  Fof  the  purpose  of  constituting  an  adverse  pes- 
stitvteit^'^' session,  by  any  person  claiming  a  title  founded  upon 
some  written  instrument,,  or  some  judgment  or  decree, 
land  shull  be  deemed  to  have  been  possessed  and  occu- 
pied in  tbe  following  cases  : 

1.  Where  it  has  been  usually  cultivated  or  improved : 
9.  Where  it  has  been  protected  by  ji  substantial  en* 
closure : 

9.  Where,  although  not  enclosed,  it  has  been  used  lot 
tbe  supply  of  fuel,  or  of  fencing  timber,  for  the  purposes 
of  husbandry,  or  the  ordinary  use  of  the  occupant : 

4.  Where  a  known  farm  or  single  lot  has  been  partly 

improved,  the  portion  of  such  farm  or  lot  that  may  have 

been  left  not  cleared,  or  not  enclosed,  according  to  the 

usua)  course  and  custom  of  the  adjoining  country  ,shall  be 

deemed  to  have  been  occupied  for  the  same  length  of 

time,  as  the  part  improved  and  cultivated. 

lb.  Wtthoat     §  1 1.  Where  it  shall  appear  that  there  has  bee  an  ac- 

tfUimortitlft  ^^^1  continued  occupation  of  any  premises,  under  a  daitt 

of  title,  exclusive  of  any  other  rig^t,  but  i|ot  founded 

upon  any  written  instrument,  or  any  judgment  or  decree, 

the  premises  so  actually  occupied,  and  no  other,  shall 

be  deemed  to  be  held  adversely. 

lb;  Wh«t        ^12.  For  ihe  purposie  of  constituting  an' adverse  pes- 

aetf  to  con-      ^ .         ,  *^     ^      .  .    .       ..^,        °.    -.       j    .     "^  _ 

atitnte.  session,  by  a  person  clainung  title  not  founded  upon 
some  written  instrument,  or  some  judgment  or  decfee^ 
land  shall  be  deemed  to  have  been  possessed  and  occu- 
pied, in  the  following  cases  only : 

1.  Where  it  has  been  protected  by  a  substantial  en- 
closure :  ' 
a.  Where  it  has  been  usually  cultivated  or  improved. 

b^lt^r       ^  '^'  ^^®°^^^^  ^^^  relation  of 'landlord  and  tenant, 

^  ^^ '    shall  have  existed  between  any  persons,  tha-possesaion 

of  the  tenant  shall  be  deemed  the  possession  of  the 
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landlord,  UDtil  tho  expiration  of  twenty  years  from  (be  ^^^-  ^* 
termination  of  the  tenancy  ;  or  where  there  has  been  no  ^'^^V'^i^ 
written  lease,  until  the  expiration  of  twenty  years  from 
the  time  of  the  last  payment  of  rent ;  notwithstanding 
such  tenant  may  have  acquired  another  title,  or  may 
have  claimed  to  hold  iMlver^ely  to  his  landlord.  But 
such  presQinption  shall  not  be  made  aAer  the  periods 
herein  limited. 

§  14.  All  writs  of  scire  facias  upon  fine$,  heretofore  SeireiteiM 
levied  of  any  manors,  lands,  tenements  or  hereditaments,  ^^^^^ 
shall  be  sued  out  within  twenty  years  ntsxtaAer  the  titlo 
and  cause  of  action  first  descended  or  fallen ;  and  not 
after  that  period.^ 

§  15.  The  right  of  any  person,  to  the  possession  of  Descent 
any  real  estate,  shall  not  be  impaired  or  affected,  by  a  ^^'^ 
descent  being  cast  in  consequence  of  the  deatb  of  any 
person  in  possession  of  such  estate/ 

§  16.  If  any  person  entitled  to  commence  any  action  p'^^P^o." 
m  this  Article  specified,  or  to  make  any  entry,  avowry  diidnlities. 
or  cognizance,  be  at  the  time  such  title  shall  first  de- 
scend or  accrue,,  either, 

1.  Within  the  age  of  twenty-one  years:  or, 

2.  Insane :  or, 

3.  Imprisoned  on  any  criminal  charge,  or  in  execution 
upon  some  conviction  of  a  criminal  offence  for  any  term 
less  than  for  life :  or, 

4.  A  married  wo;nan  : 

The  time  during  which  such  disability  shall  continue,  !-«"*«*»•"• 
shall  not  be  deemed  any  portion  of  the  time  in  this  Arti- 
cle limited  for  the  commencement  of  such  suit,  or  the 
making  such  entry,  avowry  or  cognizance :  but  such 
person  may  bring  such  action,  or  make  such  entry, 
avowry  or  cognizance,  after  the  said  time  so  limited, 
and  within  ten  years  after  such  disability  removed,  but 
not  after  that  period.^ 

§  17.  If  the  person  entitled  to  commence  such  action,  DeathofMr- 
or  to  make  such  entry,  avowry  or  cognizance,  shall  die  •«  nnm 
daring  the  continuance  of  any  disability  specified  in  the  ^''^■hty. 
preceding  section,  and  no  determination  or  judgment  be 
had  of  the  title,  right  or  action  to  him  accrued,  his  heirs 
may  commence  such  action,  or  make  such  entry,  avow- 
ry or  cognizance,  after  the  time  in  this  Article  limited 
for  that  purpose,  and  within  ten  years  after  his  death ; 
but  not  after  that  period  J 

(5)  lB.L.p.l84i$8.     (e)Ib.§4.     (7)  lb.  §% Sand 5. 
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TITLE  2.  ARTICLifi  S£CONI>4 

N^Fv^  Of  iht  time  of  commencing  Actiotu  for  the  JZecovcry  of 

any  Debt  or  Demand^  or  for  Damages  only. 

3sc.  18.  Cexti^  actions  to  be  brought  within  fix  jears. 

19.  Others  to  be  brought  within  four  yean. 

20.  Others  to  be  brought  within  two  years. 

SI.  Against  sberifi,  &.  for  escapes,  to  be  brought  in  'one  ytac 
:22.  All  others  against  sberiflb^lK.  to  be  brought  in  three  yean. 
23L  When  cause  of  action  deemed  to  have  accrued  in  certain 

cases. 
24.  Exception  of  persons  under  certain  disabUitSes. 

26.  Exception  of  suits  on  notes,  &c  of  corporatioBs. 

98.  Suits  by  .executot%&c.  when  to  be  brovght  in  certain  cases. 

27.  Exception  of  suits  against  persons  being  out  of  state. 

28.  Suits  by  the  people,  subject  to  this  article. 

AeUons  §  18.  The  foUowidg  actions  shall  be  commenced  with- 

^  bro^t^^"^  six  years  next  after  the  canse  of  such  action  accrued, 

within  sL    and  not  after  : 

7««»'  1.  All  actions  of  debt  founded  upon  any  contract^  obli- 

gbtioo  or  liability,  not  under  seal,  excepting  such  as 
are  brought  upon  the  judgment  or  decree  of  some  court 
of  record  of  the  United  States,  or  of  this  or  some  other 
state  : 

2.  All  actions  upon  judgments  rendered  in  any  court 
not  being  a  court  of  record  : 

3.  All  actions  of  debt  for  arrearages  of  rent  not  reserv- 
ed by  some  instrument  under  seal : 

4.  All  actions  of  account,  assinnpsit,  or  on  the  case, 
founded  on  any  contract  or  liability,  express  or  implied: 

5.  All  actions  for  trespass  upon  land  : 

6.  All  actions  for  taking,  detaining  or  injuring  any 
goods  or  chattels,  including  actions  of  replevin : 

7.  All  special  actions  on  the  case  for  criminal  conver- 
sation, for  libels,  or  for  any  other  injury  to  the  persons 
or  rights  of  any,  except  such  as  are  specified  in  the  two 
next  sections.® 

§  19.   The  following  actions  shall  be  commenced 
bRNuht^     within  four  years  after  the  cause  of  action  accrued,  and 
wiSCi  four  not  after  : 
7^^'*  1.  All  actions  for  assault  and  battery  : 

3.  All  actions  for/alse  imprisonment.® 
others  to  be     §  ^^*  ^^^  following  actions  shall    be    commenced 
brMi|;ht       within  two  years  after  the  cause  of  action  accrued,  and 
'^♦'^^  notafler: 

^^^''  1.  Actions  for  words  spoken,  slandering  the  charac- 

ter or  title  of  any  person : 

2.  Actions  for  words  spoken,  whereby  special  dama- 
ges are  sustained  :®    . 
^    .  ^^  §  21.  All  actions  against  sheriff  or  other  officers,  for 

8iMriffs,lte.  the  escape  of  persons  imprisoned  on  civil  process,  shall 
for  eseapff .  -  - 

(8)  1 B.  U  p.  ia&,  §5. 
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be  commenced  witlttn  one  year  from  the  time  of  such  ART.  2. 
escape,  and  not  after.*  v^v*^^ 

§  22.  AU  actions  ag;ainst  sheriffs  and  coroners,  upon  All  othcn 1 1 
any  liability  incurred  by  tbem,  by  the  doing  any  &ct  in  J[^|fe.   ^ 
their  official  capacity,  or  by  the  omission  of  any  official 
duty,  except  for  escapes,  shall  be  brought  within  three 
years  after  the  cause  of  action  shall  have  accrued,  and 
not  after  that  period. 

§  23.  In  all  actiooe  of  debt,  account  or  assumpsit,  Cmme  of 
brought  to  recover  any  balance  due  fipon  a  mutual,  !!^^," 
open  and  current  account,  the  cause  of  action  shall  be  ouet. 
deemed  to  have  accrued  from  the  time  of  the  last  item 
proved  in  such  account 

§  24.  If  any  person  entitled  to  bring  any  action  in  ^^|[^^ 
thk  Article  specified,  (excepting  actions  against  sheriffs  ainbiBtt«i. 
or  other  officers  for  escapes,)  shall,  at  the  time  the 
cause  of  actioo  accrued,  be,  either, 

1.  Within  the  age  of  twenty  •one  years;  or, 

3.  Insane :  or,  * . 
s.  Imprisoned  on  a  criminal  charge,  or  in  execution 

under  the  sentence  of  a  criminal  court,  for  a  term  less 
than  for  his  natural  life:  or, 

4.  A  married  woitaan : 

Such  person  shall  be  at  liberty  to  bring  such  actions 
within  the  respective  times  in  this  article  limked,  after 
such  disability  removed.  ^^ 

§25.  None  of  the  provisions  of  this  Article,  shall  Saitt  en 
apply  to  suits  brought  Co  enforce  payment  on  bills,  notes  ^^l^f*  ^ 
or  other  evidences  of  debt,  issued  by  monied  corpora*  So2u 
tions. 

.   §  26.  If  any  person  entitled  to  bring  any  action  in  this  By  emu- 
Article  specified,  shall  die  before  the  expiration  of  the  ^JlJuif  ca-' 
time  herein  limited  for  the  commenilBement  of  such  suit,  let. 
if  such  cause  of  action  shall  survive  to  his  representa- 
tives, his  executor  or  adminbtralor  may,  after  the  expi- 
ration of  such  time,  and  within  one  year. after  such 
death,  commence  such  action  ;  but  not  after  that  pe- 
riod. 

§  27.  If  at  the  time  when  any  cause  of  action  speci-  Agunstper- 
fied  in  this  Article,  shall  accrue  against  any  person,  he  ^^^^  ^^ 
shall  be  out  of  this  state,  such  action  may  be  commenc- 
ed within  the  terms  herein  respectively  limited,  after 
the  return  of  such  person  into  this  state ;  and  if,  after 
such  cause  of  action  shall  have  accrued,  such  person 
shall  depart  from  and  reside  out  of  this  state,  the  time 
of  his  absence  shall  not  be  deemed  or  taken  as  any  part 

(9)  IK  p.  487,  §26.  (10)  1  R.  L.  p.  I8S.  §6. 
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TITLE  2.  of  the  lime  limited  for  the  commeocement  ot  Sucli  ac- 

^-iTN'^w/  tiorr.io 

Scuts  bj  the      §2^.  The  limitatioDS  in  this  Article  prescribed,  for 

peop  e.  ^^^  commencemeDC  of  actioDs,  shall  apply  to  the  same 
aqtioDs,  when  brought  in  the  Dame  of  the  people  of  this 
state,  or  in  the  name  of  any  pablic  officer,  or  otherwise, 
for  the  benefit  of  the  said  people,  ia  the  same  manner  as 
to  actions  brought  by  citizens. 

ARTICLE  THIRD. 

Of  the  Time  of  commencing  Actions  for  Penalties  and 

Forfeitures, 

Sec.  29.  Penalties  to  the  people  to  be  sued  for  in  tvro  years. 
30.  Penalties  wholly  or  partly  to  an  informer. 
31«  Penalties  whoUy  or  partly  to  party  aggrieved. 

Pen^ties  to     ^  29.  All  actioDs  npon  any  statute  made,  or  to  be  made , 
the  people.  ^  ^^j  forfeiture  or  penalty,  to  the  people  of  this  state, 
shall  be  commenced  witiito  two  years  after  the  offence 
shaU  have  beef!  committed^  and  not  after.  ^^ 
Wholly    or     §  30.  All  actions  upon  any  statute  made,  or  to  be 
nartly  to  in-  niade,  for  aoy  forfeiture  or  penalty,  given  in  whole  or  in 
^'™*"'      part  to  any  person  who  will  prosecute  for  ^e  same, 
shall  be  commenced  within  one  year  after  the  offence 
shall  have  been  committed,  and  not*  after  r  and  in  case 
such  action  be  not  commenced  witfain  that  time,  by  any 
private  citizen,  then  the  same  shall  be  commenced  with- 
in two  years  after  that  year  ended,  in  behalf  of  the 
people  of  this  state,  by  the  attorney-general,  or  the  dis- 
trict attorney  of  the  county  where-  the  ofieoee  was  com- 
mitted; and  not  after.  ^^ 
Pjm^Ues         ^31,  w\  actions  upon  any  statute  made,   or  to  be 
!^^'t^'     made,  for  any  forfeiture  or  cause,  the  benefit  and  suit 
perty  ap     whereof  is  limited  to  the  party  agf^ieved,  or  to  such 
grieTed.      ^^^^  ^^  ^  people  of  this  state,  shaH  be  commenced 
within  three  years  after  the  offence  committed,  er  the 
cause  of  action  accrued,  and  not  after. ^^ 

ARTICI.E  FOURTH. 

General  Provisions  concerning  the  Commencement  of 
Suits  t  and  the  Persons  and  Cases  excepted  from  the 
^Operation  of  the  preceding  Articles  of  this  IHiU. 

Sec.  32.  In  suits  by  aliens,  time  of  war  to  be  deducted. 

33.  Provision  when  judgment  has  been  arrested  or  reversed. 

34.  Alsb,  when  defendant  dies  aAer  suit  brought. 

35.  Also,  vrhen  plaiikUff  acs  after  suit  bsonglit. 
36*  Also,  when  bringing  suit  stayed  by  injunction. 
37.  Also,  when  prevented  by  privilege  of  defendant. 

^  38.  When  actions  deemed  to  have  been  commenced. 

39.  Matters  of  defence  as  to  commencement  of  suits. 

40.  When  process  not  to  be  deemed  commencement. of  suit. 

9  m  m  iifciii  ■■■■    ■^■11 I  ■111  I      m^mmm^t'^mmm^^^tmmmm^^^mmm^mm^ 

(10)  1  R.  L.  p.  186,  §5.     (11)  "lb.  66.     (12)  1  R.  L.  p.  186,  {6. 
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4U  When  d'MibitKiM  muft  have  extoted.  AKT.  4. 

42.  Provision  as  to  two  or  more  concurrent  disabilities.  V^^V^W^ 

43.  This  Title  not  to  apply  where  shorter  limitations. 

44.  This  chapter  not  to  apply  to  suits  for  cqrtnin  penalties,  &c< 

45.  Rights  of  action  existing,  &c.  excepted  from  this  Title* 

§  3S.  Whenever  nny  person  shall  be  disabled  to  pros-  Suittby 
ecutc  in  the  conrls  of  this  state,  by  reason  of  his  being  »yoM;  time 
an  alien  subject  or  citizen,  of  any  country  at  war  with  ^  ^''^' 
the  United  States,  the  time  of  the  continuance  of  such 
traf ,  shall  not  be  deemed  any  part  of  the  respective  pe- 
riods limited  ifi  the  first  and  second  Articles  V)f  this  Ti* 
tie,  for  the  making  of  any  entry,  or  the  commencement 
of  any  action. 

§  33.  If  siny  action  shall  have  been  commenced  with-  Arrest  or  re* 
in  the  times  respectively  prescribed   in  the  three  first  ^^^^  «f 
Articles  of  this   Title,  and  judgment  be  given  [herein  *  *"*"^- 
for  the  plaintilT,  and  the  sanrlc  be  arrested  or  reversed 
on  error,  the  plaintiff  may  commence  a  new  action,  from 
time  to  time,  within  one  year  after   suoh  judgment  ar- 
rested or  reversed  ;  and  if  the  cause  of  action  survive 
or  descend  to  his  heirs,  or  purvivp  ix>  his  executors  or 
administrators,  thoy   may   in  like  manner  commence  a 
new  action,  within  the  time  herein  allowed  to  such  plain- 
tiff." 

§  34.  If  any  action  shall  hare  been  commenced  with-  Defeodut 
in  the  times  respectively  prescribed   in  the  three   first  fjJl?  *^u' 
Articlesof  this  Title,  atMi  the   defendant  in  such   suit**^  "^ 
die  before  judgment ;  and  if  the  right  of  action  be  such 
as  survives  against  the  representatives  of  Ihe  d*efendant, 
the  pbintiff  may  commence  a  new   action   against  the 
faeirs,  executors  or  administrators  of  such  defendant,  as 
the  case  may  requirt^,  within  one  year  after  such  death ; 
or,  if  no  executors  or  administrators  be  appoihted  with- 
in that  time,  then  within  one  year  after  ^tters  testamen- 
tary,  or  of  administration,   shall  have  been  granted  to 
them. 

§35.  When  an  action  commenced  within  the  tiibePbintiltd^- 
prescribed  by  law,  shall  abate  by  reason  of  the  death  ofjj^jjj^'*"'* 
the  plaintiff,  if  the  right  of  action  survive  to  his  repre*  ^^ 
sentativcs,  his  executor  or   administrator  may,  within 
one  year  afler  such  death,  commence  a  new  action,  if 
the  cause  of  such  action  would  otherwise  survive ;  and 
if  any  action  so  commenced  by  an  executor  or  adminisf- 
trator,  shall  abate  by  the  death  of  the  plaiotiff,  a   new 
action  may  be  commeDced  by  the   administrator  of  the 
same   estate,  at   any  time  within  one  yefar  after  such 
abatement 

§  36,  Whenever  the  commencement  of  any  suit  shall  Suit  pnrw 

(13)  lb:  §5.  jOBCtlOB. 

62    . 
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TITLE  2.  ^e  stayed  by  an  iojoiicttoii  of  any  coiirt  of  equity,  tiie 
^^^^"-'"^  time   dnring  which  sach  iniaoction  shaH  be  in  force, 
shall   Dot .  be  deemed   any  portioD  of  the  time  id  this 
Chapter  limited,  for  the  commeDcement  of  each  aiiit. 
lb.  bypriTi-     §37.  Whenever  the  commeDcemeDt  of  any  suit  shall 
^^'  be  prevented,  by  reason  of  any  privilege  of  any  member 

of  either  hoase  of  the  legislatare  of  this  state,  or  of  any 
member  of  eilher^houso  oif  the  congress  of  the  United 
States,  the  time  during  which  ^he  same  shall  have  been 
so  prevented,  shall  not  be  deemed  any  portion  of  the 
time  limited  for  the  commencement  of  any  suit  for  the 
recovery  of  any  debt,  demand,  or  damages  only.  ^  * 
Commence-  §  38.  No  action  for  the  recovery  of  any  debt,  de- 
SoM.  ^  *^"  °**o^»  ^^  damages  only,  or  for  the  recovery  of  any  pen- 
alty or  forfeiture,  shall  be  deemed  to  have  been  com- 
menced within  the  meaniiKg  of  this  Chapter,  unless  it 
appear, 

1.  That  the  6rst  process  or  proceeding  therein  was 
duly  served  upon  the  defendants,  or  some  one  of  them  : 
or, 

3.  That  a  capias  ad  respondendum  was  issued  with- 
in the  time  required  by  law,  to  the  sheriff  of  the  county 
in  which  the  defendants,  or  one  of  them,  usually  resided, 
or  Inst  resided,  in  good  faith,  ^nd  with  intent  to  be  actu- 
ally served  ;  and  that  such  writ  was  duly  returned  : 
•       3.  If  a  corporation  be  defendant,  that  the  first  process 
was  in  like  manner  issued  to  the  sheriff  of  the   county, 
in  which  such  corporation  was  located  by  law,  or   in 
which  the  place  of  transacting  its  Business  was  situated, 
with  the  intent  to  be  actually  served ;  and  that  such 
process  was  duly  returned. 
Wittldefea-     §  3^*  When  a  suit  shall  be  alleged   by  a  plaintiff  to 
^ntmtij     have  commenced  within  the  time  required  by  law,  and 
P*^^'         such  allegation  Ihall  be  put  in  issue  by  the  defendant » 
it    shall   be  competent    for    the  defendant  to   prove» 
on   the  trial,    that   the    process   issued  by  the  plain- 
tiff, was  not  issued  with  the  intent,  or  in  the  manner  re- 
quired by  law  ;  or  thfit  it  was  issued  to  the  sheriff  of 
one  county,  wten  the  plaintiff  knew,  or  bad  reason  to 
believe,  that  the  defendant  was  in  another  coiiiity,  and 
could  have  been  arrested ;  or  that  any  means  whatever 
were  used  by  the  plaintiff,  or  his  attorney,  to  prevent 
the  service  of  the  writ,  or  to  keep  the  defendant  in  ig- 
norance of  the  issuing  thereof. 
What  pfo-       §  40.    Upon  any  such  matter  being  estabUshed,  or 
fe^tuff^&c  ^^^^  ^^  appearing  in  any  other  way,  that  any  .process 
'      '  was  issued  without  any  intent  that  it  should  be  served, 

CU)  1  R.  L.  p.  122,  §2. 
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such  process  shatt  not  be  deemed  the  commencemeDt  of    ABT.s. 
8  suit,  within  the  meaning  of  any  of  the  provisions  of^**^^^''^^ 
tbb  Chepter. 

§41.  No  person  shall  avail  himself  of  aoy  disability  pig^^i^my^,, 
enomerated  in  this  Title,  unless  such  disability  existed 
at  the  time  his  right  of  action,  or  of  edtry,  accrued. 

§  42.  Where  there  shall  be  two  or  more  such  disabil-  rj.^^  ^^ 
ities  existing  at  the  time  the  right  of  action  or  of  entry  nora  diia- 
accrued,  the  limitations  herein  prescribed  shall  not  at*  °'"^'^ 
tach,  until  all  such  disabilies  be  removed. 

§  43.  The  provisions  of  this  Title  shall  not  extend  umiti^tioQ, 
to  any  action  which  is  or  shall  be  limited  by  any  statute,  by  ocktrtsih 
to  be  brought  within  a  shorter  time,  than  is  herein  pre-  ^^' 
scribed ;  but  such  action  shall  be  brought   within  the 
time  limited  by  such  statute. 

'  §  44.  None  of  the  provisions  of  this  Chapter  shall  o^rtain 
apply  to  suits  against  directors  or  stockholders  of  any  tuitiror 
monied  corporations,  to  recover  an^  penalty  or  forfeit-  SJJ^^^p^. 
ure  imposed,  or  to  enforce  any  liability  created,  by  the  ed. 
second  Title  of  the  eighteenth  Chapter  of  the  First  * 
Part  of  the  Revised  Statutes  ;  but  all  such  suits   shall 
be  brought  within  six  years  afler  the  discovery,  by  the 
Bggrieved  party,  of  the  facts  opon  which  such  penalty 
or  forfeiture  attached,  or  by  which  such  liability  was 
created.^* 

§  46.  The  provisions  of  the  preceding  Articles  of  this  £xitfiiig 
Title,  shall  not  apply  to  any  actions  commenced,  nor  to  n^uHwt- 
any  cases  where  the  right  of  action  shall  have  accrued,  **"»  **' 
or  the  right  of  entry  shall  exist,  before  the  time  when 
this  Chapter  takes  effect  as  a  law ;  but  the  .  same  shall 
remain  subject  to  the  laws  now  in  force. 

ARTICIiB  PIFTH. 

Of  the  Presumption  of  paymerU  arising  from  the 

Lapse  of  Time. 

Sxc.  46.  Oertain  former  judgments,  when  presumed  paid. 

47.  Future  judgmeats  when  to  be  deemed  satisfied. 

48.  Sealed  instraments  when  to  be  deemed  paid. 

§  46.     The  presumption  of  payment  shall  apply  to  Certain  for- 
all  judgments  of  a  court  of  record  in  this  state,  render-  ner  jodg- 
ed  before  the  third  day  of  April,  one  thousand  eight  ''*"^* 
hundred  and  twenty  one,  and  to  all  such  judgments  ren- 
dered before  this  Chapter  shall  take  effect  as  a  law,  in 
the  same  manner  as  such  presumption  applies  to  sealed 
instruments. 

§  47.  Every  judgment  and  decree  hereafter  rendered  pature jadg^ 
in  any  court  of  this  state,  or  of  the  United  States,  or  of  meats. 

(16)  Uwt  of  1B»,  p.  419,  §S  ft  a. 
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aoy  other  state  or  territory  withio  the.  Uxiit^Ki  Stately 
shall  be  presumed  to  bo  paid  a»d  fiatisiied,  after  the  ex- 
piration of  twenty  years  from  the  time  o£  the  sigokig 
aod  filing  such  judgment  or  decree  ;  hot  ia  aoy  suit  at 
Uw  or  in  equity,  in  which  the  party  again$t  whom  sooh 
judgment  or  decfee  was  rendered,  or  his  heirs  or  person- 
al representatives,  shall  be  a  party,  such  presumptioo 
may  be  repelled  by  proof  of  payment,  or  of  written  ac* 
kvowledgment  of  indebtedness,  made  within  twenty 
years,  of  some  part  of  the  amount  recovered  by  soah 
judgment  or  decree ;  in  all  other  cases^  it  shaU  be  con- 
elusive. 

§  48.  AAer  the  expiration  of  twenty  years  from  tho 
time  a  right  of  action  shall  accrue  upoo  any  sealed  in- 
strument, for  the  payment  of  money,  such  right  aftiaU  Im 
presumed  to  have  been  extinguished  by  payment;  but 
SQch  presumption-  may  be  repelled  by  proof  of  payment 
of  some  part)  or  by  proof  of  a  tvrittea  acknowledgment 
of  such  right  of  action  withiit  that  period. 

ARTICLE  SIX^TH. 

Of  the  Time  of  commencing  Suits  ni  Courts  of  Equity, 

Sac,  49.  Ceitaiu  liiuitanons  at  law,  to  apply  to  chancery. 

50.  Kot  to  extend  to  cases  of  ejkcljsivc  equity  jurisdiction. 

51.  Bills  for  relief  from  fraud,  to  be  filed  in  si*  years. 

52.  All  other  bills  to  be  filed  in  ten  years. 

53.  Exceptions  of  persons  ^nder  disubUities. 

§  49.  Whenever  there  is  a  concurrent  jurisdiction  in 
the  courts  of  common  law,  and  in  courts  of  equity,  of 
any  cause  of  action,  the  provisions  of  this  Title  limiting 
a  time  for  the  commencement  of  a  suit  for  such  cause 
of  action,  in  a  court  of  common  law,  shall  apply  to  all 
suits  hereafter  to  be  brought  for  the  same  cause,  in  the 
court  of  chancery. 

§50.  But  the  last  section  shall  not  extend  to  suits 
over  the  subject  matter  of  which,  a  court  of  equity  has 
peculiar  and  exclusive  jurisdiction,  and  which  subject 
matter  is  not  cognizable  in  the  courts  of  common  law. 

§  61.  Bills  for  relief,  on  the  ground  of  fraud,  shall  be 
61ed  within  six  yenrs  after  the  discovery,  by  the  a^ricv- 
ed  party,  of  the  fact:^  constituting  such  fraud,  and  not 
after  that  time.    '' 

§  62.  Bills  for  relief,  in  case  of  the  existence  of  u 
(rust  not  cognizable  by  the  courts  of  common  law,  and 
in  all  other  cases  not  herein  provided  for,  shall  be  filed 
within  ten  years  after  the  cause  thereof  shall  accrue,  and 
not  after. 

§  53.  But  if  the  person  entitled  to  file  aoy  biH  speci- 
fied in  the  two  last  sections,  be  at  the  tipac  of  discover- 
ing the  facts  constituting  such  fraud,  or  ^t  ihe  time  the 
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c««8«  f(Mr  fiUag  mch  t:rUI  shall  accrue,  owier  any  o£  the  '^'^*  ^' 
dMbibIm  in  ilie  Aret  aodBecoDd  Articles  of  this  Thlo 
eanoierated,  the  time  during  which  sach  disatiiliiy  shall 
oontuMie,  sbaU  be  excepted  from  the  lifmtattons  con- 
taioed  ia  the  two  tot  sections,  in  the  same  maooer  and 
wirii  the  lilce  efect,  as  such  time  is  her eio  excepted 
from  the  UmitatiODs  prescrihed  for  commeocing  actions 
at  law ;  and  in  case  of  the  death  of  the  p^rsoci  so  enti- 
tled, daring  snob  disability,  or  before  the  expirattoo  of 
the  timn  herein  limited  for  iling  snch  bills,  the  same 
may  be  filed  by  the  heirs  or  representatives  of  socli 
pensoa,  as  the  case  may  reqaire,  within  the  same  time 
as  allowed  in  the  said  first  and  second  Articles  for  ecmi* 
mencing  aciieoe  at  law  in  the  like  cases. 


Part  III,  Chap.  IX,  Title  3. 

§  SI.  All  writs  of  error  apon  anf  judgment  or  final  Tobebio't 
determination,  rendered  in  any  cause,  in  any  court  of?„^ 
law  and  of  record  in  this  state,  shall  be  brougl^  within 
two  years  afler  the  rendering  of  such  judgment  or  final 
determbatioD,  and  not  after ;  except  ^^  ^^^  cases  speci- 
fied in  the  two  next  sections. ^^ 

§  22.  If  any  person  against  whom  such  judgment  EsMptJoBr. 
or  determination  shall  be  made,  shall  be  at  the  time, 
cither, 

1.  Within  the  age  of  twenty-one  years ;  or, 

3.  Insone  :  or« 

3.  Imprisoned  on  any  criminal  charge,  or  in  execution 
upon  some  conviction  of  a  criminal  offence,  for  any  term 
less  than  for  life  :  or, 

4.  A  married  woman. 

The  time  during  which  such  disability  shall  continue, 
shall  not  be  deemed  any  portion  of  the  time  above  lim- 
ited for  bringing  a  writ  of  error ;  but  snch  person  may 
bring  such  writ  afler  the  time  so  limited,  and  within 
two  years  after  such  disability  removed. 

§  ^3.  If  the  person  entitled  to  bring  such  writ,  shaflByMoc*' 
die,  during  the  continuance  of  any  disability  specified  ^">  ^^' 
in  the  preceding  section,  his  heirs,  devisees,  executors 
or  administrators,  entitled  by  law  to  prosecute    snch 
writ,  may  bring  the  same,  after  the  time  herein  limited 
ibr  that  purpose,  and  within  two  years  after  such  death. 

§  t4.  But  the  e^cistence  of  any  disa!bility  specified  in  i^ottoM- 
the  preceding  sections,  shall  not  authorise  the  brmgingoeHlfife 
of  a  writ  of  error  upon  any  judgment,  after  the  expirst-  y**"' 
tion  of  five  years  from  the  time  of  rendering  the  same. 

■  ■     ■  ■  I  ■  ■  i  ■   ■ '  II   ■■  ■  - 
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TITLED      §  67.  Whenever  »  petition  shall  be  presented  by  anj 
^^^*v^^  person  against  whom  proceedings  shall  have  been  iestitoto 
RenoTiag    ed  as  an  absent,  absconding  or  concealed  debtor,  or  by 
uDderab^     any  person  to  whom  such  debtor  shall  hare  assigped  or 
fcoBding     delivered  any  property  or  made  any  payments,  io  the  ca* 
debtor  wts.  g^g  provided  in  the  first  Article  of  the  first  Title  of  the 
fifth  Chapter  of  the  Second  Part  ol  the  Revised  Statotes, 
for   the  pur)K>se  of   procuring  the  discharge  of   any 
warrant  issued  against  such  debtor^nd  such  petition  shall 
have  been  referred  to  any  court,  for  its  determinatioD 
thereon,  or  for  trial  by  jury,  such  decision,  when  made 
by  a  court  of  common  pleas,  or  the  verdict  of  a  jury, 
when  rendered  in  a  court  of  common  pleas^  may  be  ex- 
amined by  the  supreme  court,  upon  a  certUruri^  to  be 
allowed  by  one  of  the  justices  thereof;  and  when  made 
by  the  supreme  court,  shall  be  subject  to  a  writ  of  er- 
ror, as  in  other  cases. 
Older  •!•-        §  ^^-  Such  certiorari  and  such  writ  of  error,  shall 
peoded  ;  AL-  be  brought  and  filed  in  the  office  of  a  clerk  of  the  court 
rtri^^*^^    by  which  the  decision  was  made,  or  in  which  the  ver- 
dict was  rendered,  within  thirty  days  after  such  decision 
or  verdict ;  during  which  time,  the  order  and  judgment 
of  the  court  shall  be  suspended,  and  the  property  seised 
by  virtue  of  any  such  warrant,  and  any  bonds  or  other 
securities  taken  according  to  law,  in  relation  to  such 
property,  shall  remain  in  the  hands  of  the  officer  hold- 
ing such  warrant. 
WhMiap-        ^  '^^'  ^'^  appesils  from  final  decrees  of  the  court  of 
Male  mm    chancery,  shall  bo  made  within  the  same  time  a/ier  the 
^■•Jdecijw  enrolment  of  any  such  decree,  as  herein  prescribed  for 
to  be       e.  |^|.jQg^|Qg  i^ipi^g  ^f  error  upon  judgments  at  law,  subject  to 

the  same  exceptioifs  and  provisions  in  iavor  of  persons 
under  disability  at  the  time  of  rendering  such  decree, 
and  subject  to  the  same  restrictions,  except  where  pro- 
vision is  otherwise  specially  made  by  law." 
lb.  from  §  '^^'  All  appeals  from  any  other  order  or  decree  of 

otber  Olden  the  court  of  chancery,  including  decrees  for  the  general 
tttddoeraee.  ^^g^g  of  the  cause,  shall  be  made  within  fifteen  days  af- 
ter notice  thereof  shall  have  been  given  to  the  party 
against  whom  such  order  or  decree  shall  be  oiade,  or  to 
his  solicitor. 
Aopeeie  §  ^^'  Appeals  from  the  decisions  of  surrogates,  by 

IkSiirano-  wluch  any  will  of  real  estate  shall  have  been  adnailted 
t^*         to  record,  or  any  will  of  personal  estate  shall  have  been 
admitted  to  probate ;  or  by  which  any  such  will  shall 
be  refused  to  be  admitted  to  record  or  probate,  to  the 
circoit  judge  of  the  circuit,  shall  be  made  within  three 

(H)  itLUv-  1H«9. 


uoDths  after  soch  decisioD  made  and  eotered,  id  the  TITLE  2. 
mamier  and  with  the  secarity  speci6ed  in  the  first  Title  ^-^v*^ 
of  the  sixth  Chapter  of  the  Second  Part  of  the  Revised 
Statutes. 

§  100.  Ad  appeal  to  the  court  of  chancery  may  be  Appeal  to 
entered  from  the  decision  of  any  circuit  judge,  upon  ctaneeDor. 
such  appeal  from  a  surrogate,  when  no  feigned  bsue 
shall  have  been  awarded  tor  the  trial  of  any  question  of 
fact,  within  one  month  from  the  time  such  decision  shall 
have  been  certified  to  the  surrogate,  and  entered  in  his 
office. 

§  104.  Appeals  may  be  made  from  the  orders,  decrees  Appcab  to 
and  sentences  of  surrogates,  in  all  cases,  to  the  court  of  ^''■>*^^''- 
chancery,  except  where  provision  has  been  herein  made 
for  appeals  to  circuit  judges,  and  except  appeals  from 
orders  concerning  any  admeasurement  of  dower.'' 

§  105.  Such  appeals  from  the  decree  of  a  surrc^te,  ^^^^^  ^^ 
for  the  final  settlement  of  the  account  of  any  executor,  met  set- 
administrator  or  guardian,  shall  be  made  within  three  ^jj^J*" 
months  after  such  decree  shall  have  been  recorded. 

§  106.  Such  appeals  from  the  order  of  a  surrogate  fvon  oider 
for  the  appointment  of  a  guardian,  or  for  bis  removal ;  ^jf^*™^. 
or  upon  a  refusal  to  make  such  removal ;  shall  be  made  g^^'  8*»^i. 
within  six  months  after  such  order  shall  have  been  en* 
tered. 

§  107.  In  all  other  cases  not  herein  before  specified,  wtMnin  all 
and  not  otherwise  limited  by  law,  appeals  from  the  or*  ether  eaaca. 
ders,  decrees  and  sentences  of  surrogates,  to  the  court 
of  chancery,  shall  be  made  within  thirty  days  after  soch   • 
order,  decree  or  sentence  shall  have  been  made.'' 

§  1 18.  Appeals  to  the  supreme  court,  from  the  orders  Appeab 
of  surrogates  and  the  decisions  of  courts  of  common  ^^  ^^' 
pleas,  confirming  or  vacating  any  admeasurement  of  ^g^^et. 
dower,  shall  be  made  within  thirty  days  after  such  or- 
der or  decision  made,  upon  giving  a  bond  as  required 
by  law.'* 

§  119.  Appeals  to  the  court  of  chancery,  from  the  lb.  in  case 
judgments;  orders  and  deterqiinations  of  the  courts  of  ^^J**""^' 
common  pleas,  made  upon  any  proceedings  instituted 
therein,  in  relation  to  the  persons  and  estates  of  habitu- 
al drunkards,  must  be  made  within  three  months  after 
the  making  such  order,  determination  or  judgment,  and 
upon  giving  the  security  required  by  law. 

Part  II,  Chap.  I,  Title  3. 

^§  18.  A  widow  shall  demand  her  dower  within  twenty  years  af- 
ter the  death  of  her  husbaod ;  but  if,  at  the  time  of  such  death. 


■«i. 


(88)  Uwt  of  1888,  p.  «8,  §  8.  (84)  1  R*  L.  p.  81,  §  10. 
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she  be  under  the  ego  of  iwrnAynm^  y#ars,  or  idSMde,  or  impntoUk 
ed  CO  a  crimidal  charge  or  oonvidioD,  the  time  deriog  wMoh  aocfa 
disability  continees,  shall  not  form  any  part  of  the  saad  tern  of 
twenty  years.'' 

Part  II,  Chap.  IV,  Title  3. 

§  3,  Liiaits  sQits  by  the  party  aggrieved  of  his  personal  repre- 
sentatives to  recover  back  osnrions  payments,  to  one  year  there- 
after. 

^*  §  4.  If  snch  soit  be  not  broOght  v^itbiq  the  said  one  year,  and 
prosecuted  with  efiect,  then  the  said  suin  may  be  sued  for  and  re- 
covered with  costs,  at  any  time  within  three  years  after  the  said 
ott'e  y6ar;  by  any  overseer  of  the  poor  of  the  town  where  soch 
payment  ntay  hare  been  made,  or  by  any  county  superintendent^ 
the  poor  of  the  county,  in  which  the  payment  may  have  been 
made." 

Part  I,  Chap.  XX,  Title  8. 

'*  §  74.  No  prosecution  shall  be  maintained  for  any  otibe  viola^ 
tiona  [nictations  of  the  Sabbaih^l  specified  in  the  preceding 
section,  tjfnjess  the  same  be  instituted  by  the  actual  issuing  of  pro> 
cess  to  apprehend  the  offender,  or  by  bis  actual  appearance  to 
anawer  the  coinplaint,  within  twenty  days  next  after  the  ofience 
committed." 

Part  I,  Chap.  XI,  Title  3u 

*'  §  23.  All  actions  against  a  constable  or  his  sureties,  upon  any 
such  inurnment,  [CoHMtMe't  Bondy']  shaU  be  pfos«:viled  within 
two  years  after  Dbe  expiratkn^  of  the  year  for  wlMch  tine  eonstaMe 
named  therein  shall  have  been  elected." 


uMiTAfioir  OF  cRiMiNAtr  vmo&BCfnmmm. 

Part  IV,  Chap.  If,  Title  4. 

**  §  37^.  Indictments  for  murder  may  be  found  at  any  time  after 
tfae  death  of  the  person  killed ;  in  all  other  caseS|  indictments 
shall  be  found  and  filed  in  the  proper  Court,  within  three  years 
after  the  commission  of  the  offence  ;  but  the  time  during  which 
the  defendant  shall  not  have  been  an  inhabitant  of,  or  usually  res- 
ident v»ithtn  this  state,,  shall  not  constitute  any  part  of  tbc  said 
limitation  of  three  years.'^ 

A  part  of  (he  35(h  section  of  the  old  ConstitetiQQ  of  Che  Slate  of 
New  York,  is  in  the    foUowing    terns : 

*^  And  this  convention  doth  further,  in  the  name  and  by  ibe 
"authority  of  the  good  people  of  this  State,  ordain,  de- 
*'termii7e  and  DECI.A1IB,  That  such  pafts  of  the  common 
''law  of  Eoglandy  and  of  the  statute  kw  of  fingland  and 
<^  Qrant  BritaiDt  and  of  the  acts  of  the  legtslatiire  of  the  Gohmf 
<^  of  New-York^  as  together  did  form  the  law  of  the  said  colo- 
"  ny  on  Ae  nmeteenth  day  of  April,  in  the  year  of  our  Lord, 
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<'  one  tboosaad  savea  handred  and  seventy-five,  shall  be  and  cod- 
<*  tioue  the  law  of  this  state ;  subject  to  sacb  alterations  and  pro- 
**  visions  as  the  legislature  of  this  state  shall,  from  time  to  time 
**  make  concerning  tbe  same.  That  sacb  of  tbesaid  acts  as  are 
<' temporary,  shall  expire  at  the  tiroes  limited  for  their  duration 
**  respectively."  ^'And  this  convention  doth  further  ordain,  that  tbe 
<*  resolves  or  resolutions  of  the  congreases  of  the  colony  of  New- 
**  York,  and  of  the  convention  of  the  state  of  New-York,  now  in 
**  force,  and  not  repugnant  to  the  government  established  by  this 
**  constitution,  shall  be  considered  as  making  part  of  the  laws  of 
this  state ;  subjecty  nevertheless,  to  such  alteratiom  and  provi- 
sions, as  tbe  legblatnre  of  this  state  may  from  time  to  time  nmke, 
**  concerning  the  same. " 

And  tbe  13th  Section  of  Article  seventh,  of  the  amended  Con- 
stitution  of  tbe  same  state,  is  9s  follows : 

^*  Sec.  Xin.  Such  parts  of  tbe  common  law,  and  of  tbe  acts  of 
•*  the  legislature  of  the  colony  of  New-York,  as  together  did 
'*  form  tbe  law  of  tbe  said  colony,  on  the  nineteenth  day  of 
^*  April,  one  thousand  seven  hundred  and  seventy-five,  and 
<*  tbe  resolutions  of  the  congress  of  tbe  said  colony,  and  of 
<'tho  conventien  of  tbe  state  of  New- York,  In  force  on  the 
''twentieth  day  of  April,  one  thousand  seven  hundred  and 
^^seventy-seven,  which  have  not  since  expired,  or  been  repealed, 
'*or  altered;  and  such  acts  of  tbe  legislatnre  of  this  state,  as  are 
«'  DOW  in  ferae,  shall  be  and  continue  the  law  of  this  state,  subject 
^*  to  such  alterations  as  tbe  legislatfire  shall  make  coscerniog  tlie 
^^same.  But  all  such  parts  of  the  common  law,  and  sikch  of  tbe 
^^  said  acts  or  parts  thereof,  as  are  repugnant  to  this  constitution, 
"  are  hereby  abrogated." 

Frevioos  to  the  passage  of  the  Act  of  26th  February,  1790, 
before  rapentioned,[^]  no  Statute  of  Limitations  had  been  passed 
by  tbe  Legislature  of  tbe  8iatc  of  New  York,  nor  any  restrictions 
put  upon  the  bringing  of  suits,  oxceptingonly,  the  limitation  of  the 
time  tor  bringing  writs  of  Error  and  Appeals,(^]  and  suits  for  of- 
fences against  the  Habeas  Corpus  Act.[^]  And  since  by  the 
Common  Law,  there  was  no  limitation  of  time  as  to  the  bringing  of 
actions,]]^]  there  could  not,  prior  to  that  period,  have  been  any 
limitation  of  suits,  &c.  further  than  they  might  be  affected  by 
*'  tbe  Acts  of  the  Legislature  of  the  Colony,"  or  such  parts  **  of 
the  Statute  Law  of  England  and  Great  Britain,"  as  were  by  the 
above  Sections  of  the  Constitution  declared  to  be  law.  The  fol- 
lowing are  the  only  enactments  on  this  subject,  by  the  Colonial 
Legislature : 

LAWS  OP  THE  Ot»/»rr  #r  IfE^-TOltC 

*'  Tbe  Fbrtt  Assembly,  Held  ioK.tbe  third  year  of  the  Reign  of 

ril  VMe  Ante,  uu»  49%    12}  Yule  Ante,  |n«»  0i.    [9]  Tidf  Aole,  |^i»  47C 
[i]  tide  iiMt^  l«g*%  Bote^< 
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King    William    aod    Queen  Mary,    Begun  the    9th    of  Apnl^ 
1691, 

First  Sessions. 

Henry  Slovohter,  Esq. ;  Governor.'^ 

••  3d  Wm.  and  Mary,  A.  D.  1691.     Chap.  II. 

*•  An  ACT  for  Settlings  Quieting  and  Confirming  unto  the 
*'  Cities,  Towns,  Manors  and  Freeholders  within  this  Province^ 
^^  their  several  Grants ,  Patents  and  Rights  respeciivdy. 

PassM  thfe  6th  of  May,  1691.(a) 

'*  PrcaxnhU.  Forasmuch  as  the  many  Changes,  Aheratioos,  and 
''  Dt84urbances,  that  have  been  lately  given  unto  Their  Majesties 
"  Subjects  inhabiting  within  this  Their  Province,  hath  and  doth 
^^  very  much  discourage  the  Settling,  Improving,  and  the  Growth 
*'  and  Strength  thereof;  and  that  ifr  is  now  absolutely  necessary, 
^  ibr  the  quieting  and  satisfying  Their  Majesties  good  Subjects 
<'  within  the  same,  that  the  Rights  and  Privileges  formerly  held  hy^ 
'*  and  granted  to,  the  respective  Cities,  Towns,  Manors,  and  Free- 
- ''holders  within  this  Province,  d^.c.  should  be  now  ratified  and 
"  confirmed : 

*'I.  Se  it^efeCOte  tXiWCtta  hy  the  Govtm&r,  Council^  and 
*'  Representatives  convened  in  General  Assembly,  and  it  is  here- 
'<  hy  Enacted  and  Declared  by  the  Authority  of  the  same^  That 
*' all  the  Charters,  Patents,  and  Grrants,"  &.c.  *'  auder  the  seal  of 
'*this  Province,"  &c.  **and  registered  in  the Secrets^ry's Office," 
&c.^h»U  be  good  in  Law  "  notwithstanding  of  the  Want, of  Form 
''  in  the  Litw,  or  the  Non-Feizance  of  any  Right,  Privilege,or  Cus- 
.*'tom,  which  ought  to  have  been ^one  heretofore  by  theCoostitu- 
'Uions  and  Directions  contained  in  the  respective  Charters,  Patents, 
*'  and  Grants  aforesaid." 

By  Sect.  2,  All  Charters,  Patents,  and  Grants  heretofore  made, 
as  aforesaid,  are.confirmed.  ^^  Provided,  That  nothing  herein 
**  contained,  shall  be  construed  or  taken,  to  bar  any  Person  or  Per- 
«<  sons,  of  his  or  their  former  and  just  Right  or  Pretences  to  any 
**  House,  Tract,  or  Parcel  of  Land  within  this  Province  :  Always 
**  Provided,  That  he  or  they  that  have  any  such  just  Right  or 
**  Pretence  do  make  his  or  their  Claim  within  the  Space  of  Five 
'«  Years  next  after  the  Date  hereof  And  also  provided.  That 
'^nothing  herein  contained  shall  be  intended,  or  construed  to  the 
^<  Prejudice  or  Hindrance  of  the  Titlo  or  claim  of  any  person  on- 
"  der  Age,  Feme  Covert,  Non  Compos  Mentis,  Imprisonmeot,  or 
*  *  beyond  the  Seas. '' 

9th  Anne,  A.  D.  1710. 

.  RoBER^  HumrER,  Esq. ;  Governor. 

Act  of  30th  Octoher,,  1710.     Chap.  ^16.(i) 

(a)  LtMB  of  CoUmy  of  New-York,  Van  SduCadk^k'Ed.  P.  2. '  'Bradfbr^s  Ed. 
V9t.  8,0. 7.    fknith 4- X&tng««m'f  E4,  Vol.  l,p,  2. 

(6)  Van  SdiaadeMEd.p,&L  Bruiford^9  Ed.  Vb/.S,  p.  77.  BrnUk  ^.Iap- 
in^*(on*9  Ei.  VoU  1  ji.  84. 
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Sect.  ].  Enacted^  That  possessioo  of  any  lands,  &lc.  from  the 
30th  of  October  1700;  to  the  1st  of  September,  1713,  without 
Claim  by  actual  Entry,  or  Suit  prosecuted  to  effect,  shall  be 
deemed  a  good  title. 

Sect.  2.  Proviso,  This  act  not  to  bar  suits  commenced  be- 
fore the  1st  September,  1713,  and  afterwards  prosecuted  with  ef- 
fect, nor  prejudice  Mortgages,  nor  leases  recorded. 

Sect.  3.  **  Provided (iho,  That  neither  this  Act,  nor  any  Thing 
/'therein  contained,  shall  be  extended  or  construed  to  the  Preju> 
.*'  dice  or  Hindrance  of  any  Person  or  Persons,  under  the  Age  of 
"One  and  twenty  Tears,  married  women,  not  of  sound  mind,  im- 
^'  prisoned  or  beyond  the  Sens :  Provided,  such  Person  or  Persons, 
^'  within  Three  Yeafs  aAer  his  or  their  coming  to.th«  Age  of  One 
''and  twenty  Tears,  being  unmarried^  becoming  of  sound  Mind, 
"Liberty  or  Return  into  this  Plantation  and  Colony,  do. make 
''  their  actual' Entry,  or  bring  their  Suit,  as  aforesaid  ;.  otherwise 
"  to  be  utt.erly  debarred  and  excluded  from  any  Ehtry,('Iaim,  Suit 
"  or  l)emand  whatsoever.'' 

13th  George  III.  A.   D.  1773. 

William  Tryon  Esq. ;  Governor. 

Chap.  MBCX. 

**  An  ACT  for  Hie  Amendment  of  the  LaWj  and  the  letter  Ad- 
**  vancetnent  of  Justice.*^     Pass*d  the  8th  March,  1773i(a) 

Sect.  "  XI.  an!  *^  it  f  Urtljer  ettacUH  *y  the  authority 
<'  aforesaid^  That  all  Suits  and  Actiotxs  in  the  Court  of  Adihiralty 
''  for  Seamens  Wages,  which  shall  become  due,  shall  be  common- 
**  ced  and  sued  within  six  Tears  next  after  the  Cause  of  such  Suit 
^*  or  Suits  shall  accrue,  and  not  after. 

"XII  iPFoWtTfTr  wbcttiirlrBs,  atrtr  tit  Ct  f uFtijer  enatt^ 

"rt.  That  if  any  Person  or  Persons,  who  is  or  shall  be  entitled 
"  to  any  such  Suit  or  Action,  for  Seamens- Wages,  be,  or  shall  he,  at 
*•  the  Time  of  any  such  Cause  of  Suit  or  Action,  accrued,  fallen  or 
**come,  within  the  Age  of  Twenty-one  Tears,  Feme  Covert,  non 
**  Compos  Mentis^  imprisoned,  or  beyond  the  Seas;  that  then  such 
*•  Person  or  Persons  shall  be  at  Liberty  to  bring  the  same  Actions, 
•*  so  as  they  take  the  same  within  six  Tears  next  after  their  com- 
**  ingto  or  being  of  full  Age,  discovert,  of  sane  Memory,  at  large, 
**  and  returned  from  beyond  the  Seas. 

*•  XIII.  ami  fir  it  tUVV^tV  tn^tUn  by  the  authority  afore- 
^*8aid^  That  if  any  Person  or  Persons,  against  whom  there  is  or 
<*  shall  be  any  such  Cause  of  Suit  or  Action  for  Seamen's  Wages,  or 
"  against  whom  there  shall  be  any  Cause  of  Action  of  Trespass, 
'^Detinoe,  Action  Sur  Trover,  or  Replevin,  for  taking  away  any 
**  Goods  or  Chattels,  or  of  Action  of  ^count,  or  upon  the  Case,  or 
''of  Debt,  grounded  upon  any  lending  ot  Contract  without  Specialty, 
"  or  Debt  for  Arrearages  of  Rent,   or  Assault,  Menace,  Battery, 

5 -^ — ; . 

(a)  Van  S(haack'$  Kd,p.  767,  769-  .    ♦ 
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*  Wouiidiog  and  ImprboniDent,  or  any  of  them,  be  or  dhall  be  at 
'^  the  time  of  any  such  Cause  of  Suit  or  ActiAi  given  or  aecnied, 
^'  fatteo  or  come,  beyood  the  Seas  ;  that  tbeci  such  Person  or 
'*  Persons,  who  is  or  shall  be  entitled  to  any  such  Suit  or  AdMm, 
'*  shall  be  at  Liberty  to  bring  the  said  Actions  against  such  Fersoii 
*^  or  Persons  aAer  their  Return  from  beyond  the  Seas ;  so  as  they 
'Make  the  same  after  their  Return  from  beyond  the  Sea^  within 
*^  sfieh  TiiQes  as  are  respectively  limited  for  the  briaging  of  the  said 
*^  Actions  before  by  this  Act." 

13th  George  III.  A.  1>.  1773. 

WiLLiAH  Trto»,  Esq.  ;  Governor. 

Chap.^  MDCXIt. 
*<  4>»  ACT  fof  giving  relief  an  Promissory  Notes, 

Pass'd  the  8th  March,  1773.(/i) 

*ai.  MVlb  U  it  ftltQ^  martelf  by  the  auaorUy  afore^ 
.  ^'  aaid^  That  all  and  every  such  Action  upon  any  suchNoie  already 
^'  made  shall  Be  commenced,  sue*d,  and  brought  within  six  Years 
*^nezt  after  the  End  of  this  present  Session,  and  not  after;  and 
*^  that  all  and  every  such  Action,  upon  any  suchNote,tiereafter  to 
'<  be  made,  shall  be  commenced,  sued,  and  brought  within  six 
'^  Years  next  after  the  Cause  of  such  Action,  and  not  after. 

'*  III.  l^robiUeH  nmvt^tUuu.  uta  it  i»  ^erftir  inst^ 

**  trt  by  the  authority  aforesaid^  Thai  if  any  Person  that  is  or 
''  shall  be  entitled  to  any  such  Action  be,  or  shaft  be  at  the  Time  of 
**  such  Action  accrued,  within  the  Age  of  one  and  Twenty  Years, 
**  Teme  Covert,7i(?«  Cowp/J^ilftn^w,  imprisoned,  or  beyond  the  Seas, 
"  that  then  such  Person  or  Persons  shaB  be  at  Liberty  to  bring  the 
<'  same  Actions,  so  as  they  take  the  same  within  s^ch  Time  as  is  be- 
''■  fore  limited  after  their  coming  to  or  being  of  full  Age,  discovert, 
'*•  of  sane  Memory,  at  large,  and  returned  from  beyond  the  Seas, 
"  as  other  Persons  having  no  such  Impediment  should  have  done." 
It  appears,  then,  that  unless  the  <*  Statute  Law  of  England  and 
Great  Britain,"  on  the  subject  of  Limitation  of  actions  at  law, 
were  in  force  in  the  Colony  of  New-York,  there  was,  in  most  cas^, 
no  limitation,  previous  to  the  act  of  26th  February  1788.[^]  The 
V  act  of  21  James  1.  c.  16,  was  in  force,  in  the  Colony y  and  conse- 
quently in  the  Slate,  as  appears  from  the  following  act : 

LAWS  OF  NEW-YQilK.  ^IXTH  ftfiSSlON. 

CUAF.    39. 

''  Am  Act  for  giving  Relief  against  the  Operation  9f  ike  Stat' 
*'  ut^  of  ihe'ilst  of  James  the  \st^  commonly  coiled  &e  Statute 
*^  oflAmitations;  and  of  an  Act  of  this  State  whiU  it  man  a  Col- 
*^  ony,  entitled^  ^*  An  Act  for  giving  Relief  on  ptoiidssoTy  Noies. 

•       Passed  2l8tMarcb»  I78a(*) 

(a)  Van 8ckaaek^9  JEd,  pugeTTTi    {1}  Yid^anie  m«»472L    (ft)  HoU  4*  I'Pti^ 

don's  Ed,jfam  S7. 
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Whe&£A8  the  Distuibaoces  which  proceeded,   aod  PreaaibU, 
have  atteoded  the  Present  happy  Revolutioo  hare  great-  ^^^^J^** 
]y  iotermilted  the  free  Course  of  Justice ;  aad  it  ^ould  ^  luuef 
be  ttHogetfacr  unreasonafate,  that  daring  this  Period  the  aguMt  su- 
Statate  made  id  the  twenty  first  Year  of  the  Reiga  of  ^^^^^'^ 
Kiog  James  the  Firsts  entitled,  "  An  Act  for  Limitation  J^*«<lie 
of  ActioDS«  and  for  avoiding  of  Suits  in  Law,"  or  the  Act  ^ 
of  tbe  Legislature  o^.  this  State,  while  it  was  the  Colony 
of  New- York,  entitled,    "An  Act  for  giving  relief  on 
Pxonaissory  Notes,**  sbojdd  operate  to  the  Prejudice  of 
Creditors,  or  Sailors : 

**  Be  it  therefore  enacted  by  the  People  of  the  State 
of  l^ew-York,  rcpreafnied  %n  Senate  and  Assembly^ 
and  it  is  hereby  enacted  iv  the  Authority  of  the  same^ 
Tbat  no  part  of  the  time  from  the  fourteenth  dfiy  of 
October  in  the  year  One  Thousand  Seven  Hundred  and  Made  of  Kt- 
Se vqj^ty  Five  to  the  Day  of  the  passing  of  this  Act  shall  ^^ 
be  deemed,  computed,  pleaded,  or  adjudged  as  Part  of 
the  respective  Periods,  limited  by  the  said  (ecited  Sta- 
tute and  Act  respectively,  for  commencing,  suing,  or  pro- 
secuting any  of  the  Writs,  Actions,  Suits  or  Plaints,  in 
and  by  the  said  Statute  and  ^^^  respectively  specified 
and  described ;  the  said  Statute  and  Act,  or  any  Law, 
Usage  ojr  Custom,  or  any  Plea  of  the  said  Statue ' 
[Statute^  of  Limitatifos  or  Act,  or  any'Jiidgment  ix)  Fa- 
vour of  any  Defendant  or  Defendants,  which  are  hereby 
respectively  set  aside,  and  vacated,  to  the  Contrary 
thereof,  in  any  Wise  notwithstanding." 

It  will  be  perceived  tbat  in-  the  above  rocked  act,  no  notice,  i* 
taken  of  the  Statute  of  39  Henry  8.  c.  2.,  or  of  any  other  c^  the 
English  Statutes  of  Linitatiads,  except  thai  of  21  Janes  |.  c.  1$ ; 
it,  therefore,  throws  no  light  opon  the  queatioa,  whether  or  not 
those  statutes  ware  in  force  in  the  cbiony.  This  point  was  riMaeil 
on  the  argument  of  the  caase  of  Jackson  ex  denL  Woodr^f  ^M, 
vs.0ilchri9t^  (15  JaAiM*  iSep^  89.),  and  was  discussed  at  birge, 
by  the  counsel^  but  left  undecided;  Tuompsov,  Ch.  J.,  ddivering 
the  Opinion  of  the  courtf  said ; 

'*  VVh$i(  part  of  the  common  law  of  England  was  in  force  here, 
'<  before  the  American  Revolution,  has  been  a  subpeci  of  very  con-i 
"siderable  doubt  and  difficulty  ;  (Smith's  Hist  of  N,  T.  372, 
"  38L^  and  is  not  now  intended  to  be  decided." 

And  at  page  115,  he  adds; 

**  But  this  Article  r35th  Article  of  the  Constitution  of  Nei^ 
York  }  afibrds  a  fair  inference  also,  (if  it  bad  been  thought  neces- 
sary to  enter  into  that  question,)  that  tte  whole  body  of  the  com- 
mon law  Wti^  not  considered  in  force  and  operation  here ;  Other- 
wise the.  Article  would  not  have  spoken  of  a  part.  It  adopts  s^uch 
part  of  the  cooHBon  law,  which  together  with  ihe  Statute  law,  did 


M)2  Ai'i*£Nmx. 

then  form  the  law  of  the  Qolooy  ;  and  bow  is  this  to  be  ascertained  ? 
If  most  be  either  by  showing  an  express  adoption,  or  an  implied 
one,  to  be  collected  from  the  course  and  practice  of  the  ccinrts, 
and  the  usages  and  customs  which  pr^viiiled  in  the  goveraoient.*' 

And  in  1  Bl    Com.    108.  109,  it    is  said; 

*'  For  it  halh  been  held,(/)  (hat  if  an  uninhabited  country  be  dis* 
*'  covered  and  planted  by  English  subjects,  h\\  ihe  English  laws  then 
**  in  being,  which  are  the  birthrigWt  of  every  subject,  (m)  are  imme- 
"diately  there  in  force.  But  this  must  be  understood  with  very 
'*  many  and  very  great  restrictions.  Such  colonists  carry  with  them 
'<  only  so  much  of  the  English  Jaw,  as  is  applicable  to  their  own  situ- 
"  ation  and  the  condition  of  an  infant  colony ;  such,  for  instance,  as 
*Mhe  general  rules  of  inheritance,  and  of  protection  from  persona! 
**  injuries."  *'  What  shall  be  admitted  and  what  rejected,  at  what 
"  times,  and  under  what  restrictions,  must,  in  case  of  dbpute,  be 
'*  decided  in  the  first  instance  by  their  own  provincial  judicature, 
''subject  to  the  revision  and  control  of  the  king  in  council^  the 
''  whole  of  their  constitution  being  also  liable  to  be  new-modelled 
**  and  reformed  by  the  general  superintending  power  of  the  le^is- 
*'  lature  in  the  mother  country.  But  in  conquered  or  ceded  coun- 
'<  tries,  (hat  have  already  laws  of  their  own,  the  king  may  indeed 
"  alter  and  change  those  laws  ;  but,  tillhe  does  actually  change 
''them,  the  ancient  laws  of  the  country  remain,  unless  such  as  are 
^'  against  the  law  of  God,  as,  in  the  case  of  an  infidel  country.(n) 
"Our  American  plantations  are  principally  of  this  latter  sort,  be- 
'*ing  obtained  in  the  last  century  either  by  right  of  conquest  and 
*<  driving  out  the  natives  (with  what  natural  justice  I  shall  not  at 
"  present  roquire)  or  by  treaties.  And  therefore  the  common 
''law  of  England,  as  such,  has  no  allowance  or  authority  there; 
'•  they  being  no  part  of  the  mother  country,  but  distinct  (though 
'^dependent)  dominions.  They  are  subject  however  to  the  con- 
^*  trul  of  the  parliament ;  tho^h  (like  Ireland,  Man,  and  the  rest) 
*'  not  bound  by  any  acts  of  parliament,  unless  particularly  named." 

And  at  page  110,  it  is  also  said ; 

"  These  are  th6  several  parts  of  the  dominions  o£  the  crown  of 
'*  Great  Britain,  in  which  the  municipal  laws  of  England  are  not  of 
*<  force  or  authority,  merely  as  the  municipal  laws  of  England. 
*'  Most  of  them  have  probably  copied  the  spirit  of  their  own  law 
"  from  this  original ;  but  .then  it  receives  its  obligation,  and  au- 
"  thoritative  force,  from  being  the  law  of  the  country." 

Each  of  the  English  Statutes  of  Limitations  contains  an  import- 
ant Exception,  which  is  omitted  in  all  the  Statutes  of  Limitations 
passed  by  the  Legislature  of  the  State  of  New  York ;  (otz.)  the 

(Z)  Salk.  411.  6G&  («)  2  P.  WiiUw&f ,  76. 

(n)  7  B«p.  17.  Cal?io'«  case.    Show.  PwL  C«.  31.    [Set  aiw  tii  ikt  mu  qf 
Cainp6c//  t.  Bo//,  Cousp.  Hep.  204.  a  great  and  tlaborait  argument  ef  Lord  Mam- 
fiady  m  de^pering  Ihefudgfiient  of  tkt  Conri  tf  Xing'e  Senek.} 
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saving  as  to  persoos  '*  beyond  the  Seag.^'  All  persons,  therefore^ 
ia  whom  aay  right  of  action  vested,  previous  to  the  26th  of  Feb- 
raary,  1788,  would,  it  is  believed,  if  out  of  the  State,  attlie  time 
such  right  of  action  ,  accrued,  be  entitled  to  the  benefit  of  this 
Exception, 

NORTH  CAROLINA. 

(^Act  of  1716.) 

Entry  or  claim  into  lands,  tenements  and  hereditaments,  by  per- 
sons that  shall  have  right  or  title  thereto,  limited  to  seven  years. 

Proviso,  saving  the  rights  of  such  persons  as  at  the  time  the  right 
or  title  first  descended  or  accrued  to  them,  were  within  the  age  of 
twcnty>one  yearn,  feme  covert^  n on  compos  mentis,  imprisonefl  or  be- 
yond Seas,  *'  so  as  such  persons  shall,  within  three  years  next  after 
**fun  age,  discoverture,  coming  of  sound  mind,  enlargement  out 
''  of  prison,  or  persons  beyond  seas,  within  eight  years  after  the 
**  title  or  claim  becomes  due,  take  benefit  and  $ue  for  the  same, 
"  and  at  no  time  after  the  times  of  limitations  herein  specified ;  but 
*'  that  all  possessions  held  without  suing  such  claim  as  aforesaid, 
'*  shall  be  a  perpetual  bsfr  against  all  and  all  manner  of  persons 
'*  whatsoever^'  that  the  expectations  of  heirs  may  not,  in  a  short 
'^  time,  leave  much  land  unpossessed,  dnd  titles  so  perplexed,  that 
''no  man  will;  know  of  whom  to  take  or  buy  land." 

Where  persons  in  possession  of  lands,  &c.  or  those  under  whom 
they  claim  have  been  in  possession  twenty-one  years,  under  titles 
derived  from  sales  made  either  by  creditors,  executors  or  admin* 
istrators  of  any  person  deceased,  or  by  husbands  and  their  wives, 
or  by  indorsement  of  patents  or  other  colourable  title,  such  pos- 
sessions are  "  ratified,  confirmed  and  dectared  to  be  a  good  and 
'*•  legal  bar  against  the  entry  of  any  person  or  persons,  under  tbe 
''  right  or  claim  of  the  state,  io  all  intents  and  purposes  whatso- 
-'ever;  any  former  act,  law  or  usage  to  the  contrary  notwith- 
^'  standing :  Provided  ntvertheleas,  that  the  possession  so  set  up 
'^sKall  have  been  ascertained  and  identified  under  known  and  vi- 
^*  sible  lines  or  boundaries.'*     (Aciofnd\,  Chap.  16.) 

Limitation  of  personal  actions. 

Actions  of  trespass  quare  clausula  f regit )  accompt  render,  ex- 
cept such  accompts  as  concern  the  trade  of  merchandize  between 
merchant  and  merchant  and  their  factors  or  servants ;  actions  upon 
the  case ;  actions  of  debt  for  arrearages  6f  rent ;  actiens  of  deti- 
nue and  replevin;  are  limited  to  three  years,  (by  Act  of  1716. 
Sect  6. 

Actions  of  trespass,  assault  and  battery,  wounding,  imprison- 
ment or  any  of  them,  limited  to  one  year.     (Ibid,) 

Actions  upon  the  case  ibr  words*  limited  to  six  months.    {Ibid,) 

If  in  any  of  the  said  actions  judgment  for  the  plaintiff  be  re- 
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versed  oo  error ;  pr  if  after .veirdiet  far  the  plaiiitiff  apcn  isatter 
ai]ege<l  m  arrest  of  judgmeiit,  judgmeDt  be  gnrea  agaiost  the 
phiintilf;  or  if  any  of  the  said  actions  shall  be  brought  by  original 
writ,  and  the  defiiodant  eaenot  be  attached  or  legally  served  with 
process ;  then  the  plaintiff  his  heirs  executors  or  admiDistrators, 
as  the  case  shall  require,  may  commence  a  new  action  or  suit, 
from  time  to  time  within  a  year  after  stich  judgment  reversed,  or 
such  judgment  given  against  the  plaintiff^  or  till  the  defendant  can 
be  attached  or  served  with  process,  so  as  to  compel  him  to  appear 
abd;  answer.     {Ihid,  S!ect  6.) 

Proviso  ;  That  if  any  person  entided  to  any  of  the  said  actions 
personal,  shall  ^%  the  time  such  cause  of  action  accrued  be.within 
the  age  of  twenty "one  years,  feme  covert^  non  compos  menHo,  im- 
prisoned, or  beyond  the  seas ;  thAt  then  such  such  persons  shall  be 
at  liberty  to  bring  the  same  actions,  so  as  they  bring  the  same 
within  such  times  as  are  before  limited,  after  their  coming  to  or 
being  of  foil  age,  discovert,  of  sound  memory,  at  large,  or  return- 
ed from  beyond  the  seas,  as  other  persons  having  no  such  impedi« 
ment  might  have  done.     (Ihid.  Sect  9.) 

^'  All  bills,  bonds  or  notes  tfyr  money,  gs  w^H  those  with  seal  as 
"  those  without  seal,'  those  which  are  not  expressed  to  be  paya- 
'Vble  to  prder  pr  for  value  rjsceived,  as  those  which  lire  expressed 
"  to  be  payable  to  order,  and  for  value  reccji^cd,"  are,  afler  the 
assignment  or  endorsement  thereof,  made  subject  to  the  op^i'ation 
of  the  Act  of  Limitation  of  this  state  ^  in  the  same  manner  as  it 
^'  operates  by  Law  against  promissory  notes.'*  {Act  of  1786.  Ch. 
4.  Sects,  1.  4^5.) 

Orphans  must,  within  three  years  after  coming  of  age,  call  on 
thdir  guardians  for  a  full  settlement ;  or  eke  the  sureties  for  the 
guardians  will  be  discharged  from  their  suretyship.  But  this  act 
does  not  extend  to  persons,  impnsoned,  beyond' geoM^  or  non  cont" 
poa mentis.    {Act  of  ll^b,  Ch.  i5.  ^8ect  i.)         ' 

•  Where  any  persons  have  cause  of  action,  against  any  who  are 
beyond  sea,  at  the  time  such  cause  accrued,  they  may  bring  ^uit 
against  such  persons  so  absent,  after  their  return  from  beyond  sea, 
within  the  time  limited  for  bringing  ^uch  action  by  the  act  of  1715. 
(Act  of  1804,  Ck.  29.) 

Bene)  actions,  limitoii  to  three  years ;  uidess  in  cases  where  by 
some  particular  act,  suits  are  otherwise  limited.  (Aci  of  1808, 
Ch.  8.) 

Suits  on  clerk's  and  sheriff's  bonds,  limited  to  six  years ;  Pro- 
viso ;  saving  the  right,  of  infants,  feme  coverts,  an<l  persons 
fielK  compos,  so  as  they  bring  their  suits  wi^io  three  years  after 
disability  removed.     (Ad  tf  1810,  Ch.  18,) 

Fees  doe  to  clerks,- sheriffs,  d&c.  must  be  collected  witfrin  three 
yeari^  ftom  the  time  of  judgment,  unleas  tfae  person  owing,  lives 
oot  of  the  state.     {Aa  of  181 1,  Ch.  19.) 
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Actions  of  debt  grounded  on  any  Icndfng  or  contract  without 
specialty,  limited  to  three  years  ai\cr  cause  of  action  accraed ; 
Proviso  saving  the  rights  of  persons  under  twenty'onc  years  ofage^ 
non  compos  mentis,  imprisoned  or  beyond  Seas.  (Ac<  of  1814. 
Chap.  17. 

Action  of  debt  grounded  upoh  the  judgment  of  a  justice  of  the 
peace  limited  to  Seven  years,  next  after  the  rendition  of  such  judg- 
ment or  the  test  of  the  last  execution  lawfully  issuing  on  the  same. 
{Act  of  1825.  Ch.  29.  Sect.  1.) 

Provisoj  That  persons  within  the  age  of  twenty-one  years,  feme 
covert,  or  non  compos  mentis,  or  beyond  Sea,  slmll  be  at  liberty 
to  bring  said  action  within  three  years  after  arriving  at  full 
age,  discoverture,  or  coming  of  sound  mind,  or  returning  frpm  be- 
yond Sea.     {Ibid   Sec    2  ) 

'^  All  suits  on  Constables*  bonds,  if  the  right  of  action  has  already 
"  accrued,  shall  be  commenced  and  prosecuted,  within  three  years 
"  after  the  passage  of  this  act,  and  not  afterwards:  and  all  sucb 
"  siiits  in  case  the  right  of  action  shall  accrue  h^reaOer  shall  be 
'*  commenced,  and  prosecuted  within  six^cars  after  the  said  right 
^'  of  action  shall  have  accrued  and  not  afterwards  :  Savings  never' 
*UhelesSf  the  rights  of  infants,  feme  coverts,  persons iioa  compos 
'*  mentb,  and  persons  beyond  seas,  so  that  they  sue  within  three 
*' years  after  their  disabilities  are  removed."  {Act  of  1826.  €%• 
32.) 

Prosecutions  for  trespasses  and  other  misdemeanors  except  the 
offences  of  perjury,  forgery,  malicious  mischief  and  deceit,  limited 
to  three  years  after  the  commission  of  the  ofTcnce,  and  no  present- 
ment or  indictment  to  be  made  or  found  after  that  period.  '<  Pro» 
'<  vided,  that  in  case  any  person  or  persons  committing  any  of  the 
"  said  offencss  or  misdemeanors,  -chall  abscond  from  without  the 
**  county,  in  which  the  offence  was  committed,  or  conceals  him  or 
<' herself,  or  the  said  offences  shall  have  been  committed  in  a  se- 
*^  cret  manner,  then  the  said  trespasses  and  misdemeanors  shall 
''  and  may  be  prosecuted  within  three  years  ufter  the  return  or  ap- 
•*  prehension  of  the  offender,  or  discovery  of  the  offence :  Provided 
^'  always^  that  when  any  prosecution  shall  be  commenced  within 
*Mhe  time  prescribed  by  this  act  and  judgment  shall  be  arrested 
^'  for  any  defect  in  the  indictment,  or  a  nolle  prosequi  shall  be  en- 
"  tered,  that  the  compotation  of  time  in  such  cases  shall  be  laade 
*'  from  the  time  such  prosecution  shall  have  terminated,  and  not 
"otherwise."     {Act  of  1826.  C&.  11.) 


OHIO. 

'^  Act  for  the  limitation  of  actions."  {Passed  4th  January,  1804.) 

*'  No  person  or  persons  shall  hereafter  sue,  have  or  maintain  any 
"  writ  of  ejectment,  or  other  action  for  the  recovery  of  any  pos- 
*'  session,  title  or  claim  of,  to  or  for  any  lands,  tenements  or  other 
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''  hereditaments,  but  within  twenty  years  next  after  the  right  of 
'^  such  actions  or  suits  shall  have  accrued."     (Ch.  3.  Sect.  2.) 

'*  Sect.  1.  6e  it  enacted  by  the  General  Assembly  of  the  Slate  of 
''  Ohio,  That  all  actions  herein  after  mentioned,  shall  be  sued  or 
"  brought  within  the  times  herein  after  limited ;  all  actions  of 
"  tresspass  for  assault,  menace,  battery  and  wounding,  actions  of 
**  slander  for  words  spoken  or  libel,  and  for  false  imprisonment^ 
**  within  one  year  next  after  the  cause  of  such  actions  or  suits ; 
''  and  all  action  upon  book  accounts,  or  for  forcible  entry  and  de- 
*'  tainer  or  for  forcible  detainer,  within  four  years  next  after  the 
'*  cause  of  such  actions  br  suits,  and  all  actions  of  trespass  upon 
'*  real  property,  trespass,  detinue,  trover  and  conversion  and  reple- 
'*  vin  ;  all  actions  upon  the  case  and  all  actions  of  debt  for  rent 
"  shall  be  sued  or  brought  within  six  years  next  after  the  cause  of 
^'  such  actions  or  suits,  and  all  actions  of  covenant  or  debt  fomided 
^'  upon  a  specialty  under  hand  and  seal,  shall  bo  sued  or  brought 
'^  within  fifteen  years  next  after  the  cause  of  such  actions  or  soits: 
**  Provided,  That  no  part  of  the  principal  or  interest  be  paid  or  de- 
'^  mand  be  made  within  ttint  time." 

**  Sect.  3.  Provided  always,  and  be  it  further  enacUd,  That  if 
"  any  person  or  persons  [t&Zto,]  is  or  shall  be  entitled  to  have,  sve 
"  or  bring  any  such  action  or  actions  as  aforesaid,  shall  be  within 
"  the  age  of  twenty-one  years,  insane,  fefne  covert,  imprisoned  or 
"  beyond  sen,  nt  the  time  when  any  such  action  or  actions,  may, 
'*or  shall  have  accrued,  then  every  sucU  person  or  persons  shall 
'*  have  a  right  to  have,  sup  or  bring  any  of  the  action  or  ttctiouft 
**  aforesaid  within  the  times  liereby  before  limited  in  this  act,  after 
**  such  disability  shall  have  been  removed." 

Prosecutions  for  forfeitures  upon  any  penal  statute  must  be  com- 
menced within  two  years  next  after  the  offence  committed.  Provi- 
90,  '*  that  when  any  action,  information  indictment  or  other  suit,  is 
^*  or  shall  be  limited  by  aoy  statute  to  be  had,  sued  commenced  or 
*'  exhibited  within  a  shorter  time  than  is  hereby  limited,  then  and 
'*  in  every  such  case,  the  action  information,  indictment  or  other 
^'suit  shall  be  brought  within  tfie  time  limited  by  such  Statute." 
{Ibid,  Sect.  4.)     . 

^PENNSYLVANIA. 

(Act  of  26th  March,  1785,  Chap.  11 34,  Sect.  2.     3  Rev.  Laws.) 
Kntry  into  lands  dtc. ;  writs  of  right  or  any  other  real  or  pos- 
sessory writ  or  action  for  lands,  &c.  limited  to  twenty-one  years. 

Proviso,  Saving  the  rights  of  persons  within  the  age  of  twenty- 
one  years,  feme  covert,  non  compos  mentis,  imprisoned,  or  beyond 
the  seas,  or  from  and  without  the  United  Stat^  of  America,  so  as 
such  persons  or  the  heirs  of  such  persons,  shall  within  ten  years 
next  after  disability  removed,  take  benefit  of  or  sae  f(^  the  same. 
And  in  case  of  the  death  of  such  persons  under  any  of  Ihe  disabili- 
ties aforesaid,  their  heirs  shall  hav»  the  same  benefit  tliat  such 
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persons  might  liave  bad  by  living  until  such  disabilities  had  ceas- 
ed or  were  removed ;  and  if  any  abatement  happen  in  any  pro- 
ceedings  upon  such  right  or  title,  they  may  be  renewed  and  con-^ 
tinned,  within  three  years  from  the  time  of  such  abatement  hut 
not  afterwards.     {Ibid.  8ect  4.) 

By  the  Act  of  1  Itb  March,  1800,  Chap.  21 18,  the  above  act  is 
<<  declared  to  have  no  force  or  effect  within  what  is  called  the  se  v- 
'^enteen  townships,  in  the  county  ofLazerne,  nor  in  any  case  where 
"  title  is,  or  has  at  any  time,  been  claimed  under  what  is  called 
^*tbe  Susquehanna  Company,  or  in  any  way  under  the  state  of 
^*  Connecticut,  for  any  lands  or  possessions  within  this  Common" 
*'  wealth." 

Limitations  of  personal  actions. 

Act  of  27th  March,  1713,  Chap.  196,  Secf.  ].     (tJBev.  Laws 

Actions  of  trespass  quare  clausum  frei^it^  actions  of  detinne, 
trover  and  replevin,  for  taking  away  goods  and  cattle,  actions  up- 
on account  and  upon  the  case,  (other  than  such  accounts  as  con- 
cern the  trade  of  merchandize  between  merchant  and  merchant, 
their  factors  or  servants,)  actions  of  debt,  grounded  upon  any  len- 
ding, or  contract  without  specialty,  and  all  actions  of  debt  for 
arrearages  of  rent,  except  the  proprietaries'  quit-rents,  limited  to 
eix  years. 

Actions  of  trespass,  of  assault,  menace,  battery,  wounding,  im- 
prisonment, or  any  of  them,  limited  to.  two  years.     {Ibid.) 

Actions  upon  the  case  for  words,  limited  to  one  year.     {Ibid,) 

If  in  any  of  the  said  suits,  judgment  be  given  for  the  plaintiff 
and  the  same  be  reversed  for  error,  or  a  verdict  pass  for  the  plain- 
tiff, and  upon  matter  alleged  in  arrest  of  judgment,  the  judgment 
be  given  against  the  plaintiff  that  he  take  nothing  by  his  writ, 
plaint  or  bill,  then  the  plaintiff,  his  heirs,  exec^itors  or  administra- 
tors, as  the  case  may  require,  may  commence  a  new  action  or  suit, 
from  time  to  time,  within  a  year  after  such  judgment  reversed  or 
given  against  the  plaintiff  as  aforesaid,  and  not  after.  {Ibid.  3 
Sect)  , 

Proviso^  Saving  the  rights  of  persons,  in  all  the  above 
cases,  who  at  the  time  of  any  cause  of  such  action  given 
or  accrued,  fallen  or  com6,  shall  be,  within  the  age  of  twen- 
ty-one years,  feme  covert,  non  compos  mentis^  imprisoned  or  be- 
yond sea,  who  shall  be  at  liberty  to  bring  the  same  actions,  so  as 
they  take  the  same  within  such  times  as  are  hereby  before  limited, 
after  their  disabilities  removed.     {Ibid.  Sect.  6.) 

Suits  on  promissory  notes  limited  to  '*  such  time  as  is  appoint- 
'*  e4  for  .commencing  or  sojmg  actions  upon  the  case"  by  the  above 
Act  (r»\i#,  Act  of  mh  May,  1716,  Chap,  «07,  Sect  6.  1  Rev. 
Lawsf  102.) 
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Suits  against  Justices  of  the  Pence,  Con-ilables  or  other  officers 
or  persons  acting  by  their  order,  &c.  limited  to  six  months.     {Act 
^/2Ut  March,  1772,  Chap.  642,  Sec.  7.     '-Z  Rev.  Laws,  40.) 

Writ  of  Error  or  Appeal  to  avoid  or  reverse  ;iny  fine  or  common 
recovery,  or  any  judgment,  limited  to  seven  years  :  Proviso,  sav- 
ing the  rights  of  persons  "within  the  nge  .of  twenty-one  years, 
'*  covert,  non  compos  mentis,  in  prison,  or  out  of  the  limits  of  the 
*•  United  States  of  America,"  so  as  such  persons  bring  tbeir  writ  of 
Error  or  Appeal  within  five  years  after  their  disability  removed. 
(Act  of  13M  April,  1791,  Chap.  1664,  Sect,  20.  4  Rev. 
Laws,  66.)  ' 

Suits  against  Sheriff's  Sureties  limited  to  five  years.  (Act  of 
2Qtk  March,  1803,  Chap.  2355,  Sect.  4.     7  Rev.  Laws.  104.) 

ProsecQtioDS  upon  penal  statute  for  forfeitures  to  the  common- 
wealth only,  limited  to  two  years :  prosecution  for  forfeitures  to 
the  commonwealth  and  to  any  person  or  persons  that  shall  prose- 
cute in  that  behalf,  shall  be  brought  by  any  person  who  may  law- 
fully sue  for  the  same,  within  .  one  year ;  and  in  default  of  such 
pursuit,  than  the  same  shall  be  brought  for  the  coiamonwealth^ 
any  time  within  one  year  after  that  year  ended ;  and  where  a 
shorter  time  is  limited  by  any  act  of  Assembly,  the  prosecution 
shall  be  within  that  time.  (Act  of  26th  March,  1785,  Chnp.  1534, 
Sect.  6.) 

RHODE  ISLAND. 

The  Statutes  of  32  Henry,  8,  Ch.  2.  and  of  21  JUms  1  Ch. 
16.,  are  in  force  in  the  State  of  Rhode  Island.  {Vide^Inman  vs. 
Barnes,  2  GaUison*s  Rep.  316,  317.) 

The  act  entitled  ''  an  Act  for  quieting  possessions  and  avoid- 
"ing  suits  at  law,"  declares,  *' That  where  any  ^person  or 
''  persons,  or  others,  from  whom  he  or  they  derive  their  titles, 
'^  either  by  themselves,  tcmmts,  or  lessees,  shall  have  been,  for  the 
••space  of  twenty  years,  in  the  uninterrupted,  quiet,  peaceable, 
**  and  actual^  seisin  and  possesion,  of  any  lands,  tenements,  or  her- 
"  editaments  within  this  State,  for  and  during  the  said  time,  claim- 
'•ingthe  same  as  his,  her,  or  their  proper,  sole  and  rightful  estate 
<*  in  fee  simple,  such  actual  seisin  and  possession  shall  be  allowed 
^'to  give  and  make  a  good  and  rightful  title  to  such  person  or 
<«  persons,  their  heirs  or  assigns  forever.  And  this  act  being 
*'  pleaded  in  bar,  to  any  action  that  shall  hereafter  be  brought  for 
"such  lands,  tenements  and  hereditaments,  and  such  actual 
'•seisin  and  possession  being  duly  proved,  shall  be  allowed  to  bo 
(<  good  valid  and  effectual  in  the  law  for  barring  th^  same.''  To 
this  act  there  is  the  following  Proviso. 

•'  Provided  further.  That  nothing  above  contained  shall  extend 
*•  or  be  construed,  or  deemed  to  extend^  to  ber  any  person  or 
"  persons  having  any  estate  in  reversion  or  remainder  expectant 
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^<  or  dependiog  in  any  lands,  tenements  or  hereditaments,.after  the 
*'  end  or  determination  of  the  estate  for  years,  life,  or  lives,  such 
*'  person  or  persons  pursuing  his  or  their  title,  by  due  course  of 
*'  law,  within  ten  years  ader  his  or  their  right  of  action  shall  ac- 
'*crue,  any  thing  in  this  act,  to  the  contrary  notwithstanding." 
(Ibid.) 

Limitation  of  personal  actions. 

{*^\b  act  for  the  limitation  of  certain  personal  actions."  1 
Rev.  Latffs.  471.^        . 

All  actions  of  trespass  to  personal  property,  detinue,  trover  or 
replevin ;  actions  of  account  and  upon  the  case,  except  such  ac- 
counts as  concern  trade  or  merchandize  between  merchant  and 
merchant,  their  factors  or  servants ;  and  excepting  actions  for 
slander  ;  actions  of  debt  founded  upon  any  contract  without  spe- 
cialty, and  actions  of  debt  for  the  arrearages  of  rent ;  limited  to 
six  years.     (Ibid  Sect.  1.) 

Actions  of  trespass  for  breaking  inclosures  or  closes,  and  all 
o^ther  actions  of  trespass  for  assault,  battery,  wounding  and  im- 
prisonment or  any  of  them,  shall  be  brought  within  four  years, 
next  aAer  the  cause  of  such  action  or  suit,  and  not  aAer.     (^IbidJ) 

Actions  upon  the  case  for  words,,  limited  to  two  years.     {Ibid.) 

If  any  person  against  whom  there  is  any  of  the  above  causes 
of  action,  was  at  the  time  the  same  accrued  without  the  limits  of 
the  state,  and  did  not  leave  property  or  estate  therein  that  could 
by  the  common  and  ordinary  process  of  law  be  attached,  that  then, 
and  in  such  case,  the  person  who  is  entitled  to  bring  such  suit  or 
action,  shall  be  at  Jiberty  to  commence  the  same  within  the  re- 
spective periods  before  limited,  after  such  person's  return  into  this 
state.     {Ibid.  Sect.  2.)     {Aft  of  Mat/  2,  1822.) 

Proviso^  That  if  any  person  entitled  to  any  such  action  shall 
be  at  the  time  the  cause  thereof  accrued,  within  the  age  of  twen- 
ty-one years,  feme  covert ^  non  compos  mentis t  imprisoned  or  be- 
yond sea,  then  and  in  such  case,  such  person  shall  be  at  liberty  to 
bring  the  same  within  such  times  as  are  herein  before  limited,  af- 
ter their  being  of  foil  age,  disc-overture,  of  sane  memory,  or  at 
large,  or  returned  from  beyond  sea.     {Ibid.  Sect,  3.) 

Limitation  of  criminal  actions. 

(*Mit  Act  to  reform  the  penal  Laws."     Rev.  Laws,  603.) 

"  Sec.  52.  And  be  it  further  enacted,  That  no  person  shall  be 
'*  prosecuted,  tried  or  punished,  for  any  crimes  or  offences  what- 
"  soever,  excepting  those  hereafter  mentioned,  unless  the  indict- 
*'  ment  for  the  same  shall  be  found  or  instituted  within  three  years 
"  from  the  time  of  commit iog  the  crime  or  offence,  or  incurring 
'*  the  fine  or  forfeiture.  Provided^  That  the  aforesaid  limitation 
^'  s^all  not  extend  ito  the  crimes  of  murder,  arson,  counterfeiting, 
^  forgery,  poi^gamy,  rape,  robbery,  horse-stealing,  or  other  theft, 
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"or  any  of  them;  and  provided  aUoy  that  Dothiog  hereia  con- 
^' talned  shall  extend  to  any  person  or  persons  fleeiDg  from  jas- 
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(Public  Laws,  page  101.     Act  oi  December  12,  1712.) 

*'  If  any  person  or  persons  to  whom  any  right  or  title  to  lands, 
'<  tenements  or  hereditaments,  within  this  province  shall  he^afler 
<*  descend  or  come,  do  not  prosecute  the  same  within  5  years  af- 
**  ter  such  right  or  title  accrued,  that  then  he  or  thoy,  and  all 
'<  claiming  lender  him  and  them,  shall  be  for  ever  barred  to  recov- 
«'  er  the  same,  excepting  any  person  or  persons  beyond  the  seas, 
*^or  out  of  the  limits  of  this  province,  feme  covert  or  imprisoned^ 
'*•  who  sbidl  be  allowed  the  space  of  7  years  to  prosecute  their 
^'  right  or  title,  or  claim  to  any  lands^  tenements  or  hereditaments, 
**  in  this  province,  after  such  right  and  title  accrued  to  them  or 
^  any  of  them,  and  at  no  time  after  the  said  seven  years ;  and  al- 
"  so  excepted,  any  person  or  persons  that  are  under  the  age  of 
«<21  years,  who  shall  be  allowed  to  prosecute  their  claims  of  any 
"  time  within  2  years  after  they  come  to  age,  and  if  beyond  the 
"  seas,  3  years."     {Ibid.  Sect.  2.) 

^^  Persons  under  21  years  shall  be  allowed  5  years  after  attain- 
*<  ing  the  said  age  to  prosecute  their  rigfa|  or  title  to  lands,  and  4 
«« years  after  attaining  such  age  to  pro3ecute  any  personal  action 
"  to  which  they  are  or  may  be  entitled ;  any  thing  in  the  said  Act, 
''passed  12th  of  December,'to  the  cckitrary  hereof  in  anj  wise 
•*  notwithstanding."  {^ct  of  ^9th  February,  1788,  Sect.  2.  Puh^ 
lie  Laws, page  466.) 

Claim  to  lands  to  be  effectual,  must  be  made  by  ''  action  of 
^'  law  duly  entered  in  the  Court  of  Common  Pleas  within  this  pro* 
*' vince,  according  to  the  former  practices  and  rules  of  the  said 
«*  Court"     {Act  of  December  \2th,  1112,  Sect.  3.)     , 

Not  only  the  persons  which  have  not  made  their  claim  to  any 
lands,  d&c.  within  the  time  limited  by  this  act  shall  be  barred,  but 
also  all  manner  of  persons  whatsoever,  Hi^t  shall  at  any  time 
claim  under  such  person  or  persons  who  have  lost  their  claim, 
shall  be  in  like  manner  barred  by  this  Act.     {Ibid.  Sect.  6.) 

Limitation  of  personal  actions. 

Actions  of  trespass  quare  clamumf regit,  actions  of  trespass,  det- 
inue, actions  9ur  trover,  and  replevin  for  taking  away  of  goods  and 
chattels,  actions  of  account,  other  than  such  accounts  as  concern 
the  trade  of  merchandize  between  merchant  and  merchant,  their 
factors  or  servants,  actions  upon  the  case  other  than  for  slanders, 
all  actiops  of  debt  grounded  upop^  any  lending  or  contract  without 
specialty,  actions  of  deht  for  arrearages  of  rept  reserved  by  in- 
fienture,  and  all  actions  of  covenant,  limited  to  four  years.  {i6id. 
Sect  6.)  » 
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Actions  of  trespass,  of  assault  and  battery,  woandiog,  imprison- 
ment, or  any  of  them,  limited  to  one  year.     (Ibid.) 

Actions  upon  the  case  for  words,  limited  to  six  months. 
{Ibid,) 

If  in  any  of  the  said  actions  "judgment  be  given  for  the  plain- 
tiff  and  the  same  be  reversed  by  error,  or  a  verdict  pass  for  the 
plaintiff  ^and  upon  matter  alleged  in  arrest  of  judgment  the  judg- 
ment be  given  against  the  plaintiff,  that  he  takes  nothing  by  his 
plaint,  writ  or  bill,  or  if  any  of  the  said  actions  be  brought  by  ori- 
ginal, and  the  defendant  shall  be  outlawed  therein,  and  shall  afler 
reverse  the  outlawry,  that  in  all  such  cases  the  party  plaintiff,  his 
heirs,  executors,  or  administrators,  as  the  case  shall  require,  may 
commence  a  new  action  or  suit,  from  time  to  time,  within  1  year 
aAer  such  judgment  reversed,  or  judgment  given  against  the 
plaintiff,  or  outlawry  reversed,  and  not  after."     {Ibid,  Sec(.  7.) 

Provisoj  That  persons  entitled  to  any  such  action,  if  at  the 
time  the  cause  thereof  accrued,  beyond  the  seas,  or  feme  covert, 
or  imprisoned,  shall  be  at  liberty  to  bring  their  action  within  5 
years  after  such  cause  of  action  accrued,  and  at  no  time  aAer  ; 
and  also  excepting  any  persons  that  are  under  the  age  of  21  years, 
who  shall  be  allowed  to  bring  their  action  at  any  time  within  2 
years  after  they  come  to  age,  and  if  beyond  the  seas  3  years. 
(Ibid.  Sect' 10.)  (But  by  Act  of  29tl?  February,  1788,  "Persons 
**  under  21  years"  shall  be  allowed  4  years  after  attaining  such 
age  to  prosecute  any  personal  action  to  which  they  are  or  may  be 
entitled.) 

''And  whereas  by  this  Act  a  person  being  a  feme  covert,  is  lim- 
^  ited  as  to  the  time  of  laying  claim  to  lands  or  tenements,  and  to 
''  commencing  actions  or  suits  of  law,  and  not  excepted  generally 
*'  until  discovertore  and  that  such  person  may  be  no  way  prejudi- 
'*  ced  by  the  same,  Be  it  further  enacted.  That  in  case  any  feme 
covert  have  any  right  or  claim  to  any  lands  or  tenements  with- 
in this  province,  or  any  other  action  or  suit  whatsoever,  such 
"  feme  covert  shall  have  power  to  constitute  an  attorney,  under 
"her  hand  and  seal,  to  prosecute  such  her  claim;  action  or  suit, 
'^  either  in  her  own  name  or  the  name  of  her  husband  and  self,  as 
^*  if  her  husband  had  joined  with  her  in  such  power  of  attorney, 
'*  and  such  person  so  constituted  shall  have  power  to  prosecute 
'*  such  suit  or  claim  to  effect,  and  her  husband  shall  not  have 
"•*  power  to  abate,  discontinuance  or  release  her  claim  or  action, 
"  without  her  voluntary  consent  given  in  open  conrt,  and  record- 
*'  ed  in  the  proceedings,  neither  shall  such  suit  or  action  be  any 
**  way  abated  upon  the  account  of  such  woman  being  under  co- 
"  verture,  but  the  proceedings  shall  be  in  all  things  as  good  and 
<<  effectual  in  law,  as  if  such  woman  was  sole,  or  her  husband  join- 
'*  ed  with  her  in  such  suit,  ^ny  law,  statute,  act,  usage  or  custom 
**in  this  Province  to  the  contrary  notwithstanding.*'    {Ihid,  Sect, 
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Any  person  non  compos  mentis,  at  the  time  the  right  of  action 
accrued,  *' notwithstanding  the  several  limitations  above  said^ 
"  shall  have  liberty  at  any  time  to  make  his  claim  or  hring  his  ac- 
<'  tions  or  suit,"  except  suits  against  executors,  or.  for  the  rcdemp- 
^'tion  of  mortjg^ged  goods  and  chattels,  "within  a  year  afler 
^'  coming  of  sound  mind  if  resident  in  this  province,  and  within  2 
^*  years  if  beyond  the  seas,  or  otherwise  out  of  the  limits  of  this 
"province,  and  at  no  time  after."     {Ibid,  Sect,  17.) 

If  negroes,  or  any  kind  of  personal  property,  be  sold  by  bill  of 
sale  by  way  of  mortgage,  with  right  of  rede mpt ion  upon  perform- 
ance of  the  proviso  in  the  said  bill  of  sale,  and  are  in  the  actual 
possession^of  the  mortgagee?  (*'  and  not  a  delivery  or  seizin  in. 
*'form  of  law  only,)  "  and  shall  continue  in  the  same  for  (he  space 
^^of  2  years  ailer  the  breach  of  the  proviso  in  the  said  bill  of  sale, 
^*  without  redemption  thereof,"  the  sale  becomes  absolute,  and 
the  mortgagor  is  barred  ;  excepting  such  mortgagor  '*  be  beyond 
"  the  seas,  or  otherwise  out  of  the  limits  of  this  province,  or  a 
'*  feme  covert,  all  which  persons  shall  have  saved  to  them  (heir 
<<  equity  of  redemption,  so  as  they  prosecute  the  same  within  ^ 
<*  years  after  the  breach  of  the  proviso  of  the  bill  of  sale,  and  at 
*'  no  time  after."     {Ibid.  Sect.  16.) 

No  '^  discount  or  set-off  shall  be  admitted  or  allowed  contrary 
^^to  the  intention  and  meaning  of"  the  Act  of  Limitations,  ofDo" 
"cember  12th,  1712."  {Act  of  1th  April,  1759,  Sect,  2.  Public 
Laws,  247.  . 

^'  Any  person  or  persons  whatsoever,  who  shall  hereafter  be  in 
"  the  custody  of  the  Provost  Marsha]  of  this  province^  or  of  hb 
'<  Gaol  keeper  or  deputy,  and  who  shall  once  petition  the  Justices 
<*  of  this  province  for  his  or  her  discharge  ;  every  such  person  or 
^'  persons  his  or  their  executors  or  administrators,  shall  be  incapa- 
^^  citated  for  ever  afterwards  to  plead  the  Act  of  limitations  of  this 
"  province,  in  bar  to  any  action  that'^may  be  brought  against  him 
''or  them,  by  any  person  or  persons  that  were  his  or  their  credit- 
^'  ors,  for  any  demtind  or  cause  of  action  that  existed  at  the  time 
<<  of  exhibiting  the  petition  for  the  discharge  of  the  said  per- 
'*son  when  in  custody."  {Act  of  7th  April,  1769,  Sect.  10.  '  Pub- 
lic Laiws,  page  251.  JSTo.  907.  Perpetuated  by  Act  of  March  12th, 
1783.     Public  Laws,  page  312.  No.  1276.) 

"Every  Executor  or  Administrator  shall  give  3  weeks  ao- 
"tice  by  advertisement  in  the  State  Gazette,  or  at  3  different 
^<  places  of  the  most  public  resort  in  the  parish  or  County  for 
"  Creditors  to  render  an  account  of  their  demands,  and  they 
"  shall  be  allowed  12  months  to  ascertain  the  debts  due  to  aiid 
*<  from  the  deceased,  to  be  computed  from  the  probate  of  the 
^'  Will,  or  granting  Letters  of  Administration,  and  Creditors  neg- 
'Mectingto  give  in  a. state  of  their  debts  within  the  time  afore- 
^^said,  the  Executors  or  Administrators  shall  not  be  liable  to 
'*  make  good  the  same,  nor  shalLany  action  be  commenced  against 
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*'any  Executor  or  Administrator  for  the  recovery  of  the  debts 
*•  due  by  the- Testator  or  Intestate,  until  9  months  after  such 
"  Testator  or  Intestate's  death."  {Act  of  March  \3th,  1789,  Sect 
27.     Public  Laws, page  3V2,  j\/"o.  1275.) 

Prosecutions  for  penalties  or  forfeitures  imposed  by  any  Act  of 
the  General  Assembly,  must  be  brought  within  6  months  after  the  \ 

offence  committed,  unless  the  time  is  otherwise  provided  for  by  j 

the  act  imposing  the  penalty.  Act  of  '^Oth  May ^  lliQ,  Public 
Laws,  page  216.  Ao.  785.) 
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Act  of  IGNovember  1819.  Ch.  28.) 

Seven  years  possession  of  lands,  &c.  which  have  been  granted 
by  this  State  or  the  State  of  North  Carolina,  where  the  same  have 
been  held  or  claimed  by  virtue  of  a  deed  or  deeds  of  conveyance, 
devise,  grant,  or  other  assurance  purporting  to  convey  an  estate  in 
fee  simple,  and  no  claim  by  suit  in  law  or  equity  effectually  prose- 
cuted against  such  possession  within  that  time,  entitles  the  posses^ 
sor  to  keep  and  hold  in  possession  such  quantity  of  land  as  shall 
be  specified  and  described  in  his,  her  or  their  deed  of  conveyance, 
devise,  grant  or  other  assurance,  as  aforesaid  in  preference  to,  and 
against  all,  and  all  manner  of  person  or  persons  whatsoever;  and 
''  shall  have  a  good  and  indefeasible  title  in  fee  simple  to  such  lands 
"  tenements,  or  hereditaments ;  any  law  usage  or  custom  to  the 
*' contrary  notwithstanding."  And  all  persons  having  a  legal  or 
equitable  title  which  they  neglect  for  seven  years  to  prosecute  ef^ 
fectually  against  such  possessor,  shall  be  forever  barred.  {Sec* 
fion  1. 

Proviso.  Saving  the  rights  of  persons  who  shall  be  at  the  time 
ttie  said  right  or  title  first  descended,  accrued,  come  or  fallen, 
within  the  age  of  twenty-one  years,  feme  covert,  non  compos 
mentis,  imprisoned  or  beyond  the  limits  of  the  United  States  and 
the  territories  thereof,  so  as  they  bring  their  action  within  three 
years  next  after  such  disability  removed.  "  Provided  aho^  That 
^'  in  the  construction  of  this  saving  no  cumulative  disability  shall 
*'  prevent  the  bar  aforesaid  ;  but  shall  only  apply  to  that  or  those 
*'  disabilities,  which  existed,  when  the  right  to  sue  first  accrued 
'^  and  00  other ;  and  provided  also,  that  such  suit  so  commenc- 
"  ed  to  save  the  bar,  shall  be  a  suit  prosecuted  with  effect  and  no 
*'  other." 

All  suits  or  actions  either  in  law  or  equity  for  (iny  lands,  &c. 
limited  to  seven  years.     {Sect  2.) 

Provisoes,  the  same  as  to  the  first  section. 

If  judgment  given  for  the  plaintiff  in  any  of  the  said  suits  be 
reversed  by  writ  of  Error ;  or  if  verdict  pass  for  the  pfaintiff  and 
upon  matter  alleged  in  arrest  of  judgment,  the  judgment  be  given 
against  him,  or  if  any  of  the  said  actions  be  commenced  by  orig- 
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inal  writ,  and  the  defendant  cannot  be  legally  attaciied  or  served 
with  process,  in  all  such  cases,  the  plaintiff  hi3  heirs  executors  or 
administrators  as  Ihc  case  shall  require,  may  commence  a  new  ac- 
tion or  suit  from  time  to  time  within  a  year  after  such  judgment 
reversed  or  snch  judgment  given  against  him,  or  until  the  defend- 
ant can  be  attached,  or  served  with  process,  so  as  to  compel  biro, 
her  or  them,  to  appear  and  answer  ;  atid  provided  also^  that  this 
act  shall  have  no  bearing  on  the  lands  reserved  for  schools, 
{Sect  3.) 
.    Limitation  of  personal  actions. 

{Act  of  1716,  c.  27.  ».  5.) 

Actions  of  account  render,  (except  such  accompts  as  concero 
the  trade  of  merchandize  between  merchant  and  merchant, their 
factors  or  servants) ;  actions  upon  the  case,  except  for  slander ; 
debt  for  arrearages  of  rent ;  detinue ;  replevin ;  and  trespass 
quare  clausitm  /regit ;  are  limited  to  three  yeara. 

Actions  of  trespass,  assault  and  battery,  wouDding  and  impris- 
onment or  any  of  them,  limited  to  one  year. 

Actions  upon  the  case  for  words,  limited  to  six  months. 

Proviso,  Saving  to  such  persons  as  are  at  the  time  of  the  cause 
of  action  accrued  within  twenty-one  years  of  age;  feme  covert; 
non  compos  mentis;  imprisoned;  or  beyond  the  seas ;  iheix 
rights ;  so  as  they  bring  their  actions. within  the  times  before  h'mit- 
ed,  after  their  disabilities  removed.     {Sect  9.) 

The  saving  in  the  6th  section  is  the  same  as  in  the  3d  section 
of  the  act  relative  to  actions  for  lands. 

In  an  action  upon  a  booh  account  for  goods  wares  and  merchant 
dize  sold  and  delivered,  or  work  done,  the  plaintiffs  oath  shall 
not  be  admitted  to  prove  any  charges  of  more  than  two  years 
standing.     {Actof  \im,  Ch.  A,) 

And  no  such  book  of  accounts,  although  proved  by  witnesses, 
shall  be  received  in  evidence  for  charges  of  above  five  years 
standing  before  suit  brought,  except  of  persons  being  out  of  the 
state,  or  where  the  account  shall  be  signed  and  settled  by  the  par- 
lies.    {Ibid.) 

The  creditors  of  any  deceased  person,  if  (hey  reside  within  the 
state  are  limited  tp  two  years,  and  if  out  of  the  state,  to  three  yei  rs, 
after  the  executors  or  administrators  have  qualified,  to  make  de- 
mand and  bring  suit,  and  on  Aiilure  to  do  so  within  those  times, 
shall  be  forever  barred  ;  saving  to  infants,  persons  non  compotes 
mentium,  and  femes  covert,  one  year  af\er  the  disability  removed. 
{Ibid.) 

But  if  any  creditor  after  making  demand  as  aforesaid  of  the 
executor  or  administrator  shall,  at  their  special  request  delay  bis 
suit,  the  demand  shall  not  be  barred  during  the  time  of  such 
indulgence.     (Ibid,) 
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By  the  same  act  executors  and  admioistrators  are  required  to 
give  public  ootice  to  the  creditors  to  bring  in  their  demands. 

Writ  of  error  to  reverse  any  judgment  or  decree.  limited  to 
two  years ;  saving  to  infants,  femes  covert,  persons  non  compotes 
mentium,  imprisoned,  beyond  seas,  or  in  the  military  service  of 
the  United  States,  tWo  years  for  suing  the  same  after  the  disability 
removed.     {Act  of  1799,  Ch,  12.) 

Bill  of  review  or  motion  for  one  limited  to  three  years  from  pro- 
nouncing the  decree ;  saving  to  infants,  femes  covert y  persons 
non  compotes  mentium,  imprisoned^  or  beyond  Seas,  three  years 
after  disabilities  removed. 

Indictment  or  presentment  for  assault,  battery  or  affray,  or  for 
neglect  of  duty  of  any  Overseer  of  any  public  road  limited  to 
twelve  months  ;  but  if  the  person  accused  removes  or  absconds 
from  the  county  where  such  offence  was  committed,  the  time  is 
extended  to  twelve  months  after  his  return.  (Act  of  July  26, 
1820,   Chap.  9.) 


VERMONT. 

{Act  of  6  November  1797,  CL  1 10.    2  Digested  Laws  page  405.) 

Writ  of  right  or  other  real  action  ;  action  of  ejectment,  or  other 
possessory  action,  of  whatever  name  or  nature  limited  to  fifteen 
years.     (Sec.  C  ) 

Entry  into  lands,  &c.  limited  to  fifteen  years.     (Ibid.) 

Actions  of  trespass  quare  clausum  fregit^  actions  of  trespass, 
detinue,  trover  or  replevin  for  goods  or  cattle ;  actions  of  account 
and  upon  the  case,  other  than  such  as  concern  the  trade  of  mer- 
chandize, between  merchant  and  merchant,  their  factors  and  ser- 
vants;  and  except  actions  upon  the  case  for  slander;  actions  of 
debt  grounded  on  any  lending  or  contract,  without  specialty,  and 
actions  of  debt  for  arrearages  of  rent,  limited  to.  six  years. 
{Sect  7.) 

Actions  of  assault,  menace,  battery,  wounding,  imprisonment  or 
any  of  them  limited  to  three  years.     (Ibid.) 

Actions  OD  the  case  for  slander,  limited  to  two  years.     (Ibid.) 

Actions  upon  promissory  notes  in  writing,  faltested  by  one  or 
more  witnesses)  limited  to  fourteen  years.     (Sect,  8.)  ) 

Actions  on  promissory  notes  in  writing,  unattested,  limited  to  six 
years.     (Ibia.)\ 

Actions  of  debt  or  scire  facias  on  judgment  limited  to  eight 
years  next  aAer  the  rendition  of  the  judgment.     (Ibid.) 

All  actions  of  covenant  limited  to  eight  years  ;  except  "  actions 
"  of  covenant,  brought  on  any  covenant  or  covenants,  contained 
**]n  any  deed  of  conveyance  of  lands,  as  aforesaid,  within  ten 
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"  years  next  after  there  shall  have  been  a  final   decision   against 
'*  the  title  of  the  covenanter,  in  such  deed.*'     {Ibid.) 

If  upon  any  of  the  said  actions,  judgment  for  the  plaintiff  be 
reversed  by  writ  of  error,  or  a  verdict  pass  for  the  plainlifT  and 
for  matter  alleged  in  arrest  of  judgment,  judgment  be  given 
against  him,  and  also  where  judgment  shall  be  rendered  against 
him  OD  any  plea  in  abatement  or  demurrer,  and  the  merits  of  the 
cause  shall  not  be  tried  ;  in  all  such  cases  the  plaintiff,  his  heirs, 
executors  or  administrators,  as  the  case  shall  require,  may  com- 
mence a  ne^  action  or  suit  from  time  to  time  within  a  year  after 
such  judgment,  and  not  after.     {Sect  9.) 

•*This  act  shall  not  extend  to  bar  any  infant,  feme  covert,  per- 
**9on  imprisoned,  or  beyond  Seas,  without  any  of  the  United 
"  States,  or  nan  compos  mentis,  frpm  bringing  either  of  the  actions 
"before  mentioned,  within  the  term  before  set  and  limited  for 
*' bringing  such  actions,  calculating  from  the  time  such  impedi- 
"ment  shall  be  removed.  And  if  any  person,  against  whom  there 
"is,  or  hereafter  may  be  any  cause  or  suit,  for  any  or  every  the 
^*  species  of  personal  actions  before  enumerated,  who  at  the  time 
"  the  same  accrued,  was  without  the  state,  and  shall  not  have 
**  property  therein  which  could  by  the  common  and  ordinary  pro-* 
**  cess  of  Law,  be  attached;  that  then  and  in  every  such  case^ 
**  the  person  who  was  entitled  to'bring  such  action  or  suit,  shall  have 
**  liberty  to  commence  the  same,  within  the  respective  periods^be- 
*'  fore  limited  after  such  absent  person^s  coming  or  return  into  this 
♦*  Slate."     {Sect  10.) 

Writ  of  error  or  suit  for  reversing  any  "judgment  or  proceed* 
"  ings,  in  course  of  juslice,  in  any  real  or  personal  action/'  limited 
to  one  year  next  after  the  rendition  of  such  judgment,  or  the  in- 
ten'ention  of  such  error  or  defect:  ^'Saving  always  unto  in- 
*\fa7itSi  feme  coverts ,  persons  7ioJi  compos  menthy  persons  in  pris- 
**  on,  beyond  seas,  or  without  the  United  Stales,  the  right  ofbring- 
•'  ing  any  writ  of  error  or  suit  for  reversing  any  judgment  or  pro- 
"ceedings  in  the  course  of  justice,  at  any  time  within  one  year 
*'  next  after  such  impediment  shall  be  removed,  and  not  after." 
(Sect,  11.) 

But  '^nothing  contained  in  any  Statute  of  Limitation,  hereto- 
^'  fore  passed,  shall  be  construed  to  extend  to  any  lands,  granted, 
'*  given,  sequestered  or  appropriated  to  any  public  pious  or  charit* 
"able  use;  ot  to  any  lands  belonging  to  this  state.  And  any 
**  proper  action  of  ejectment  or  other  possessory  action  may  be 
**  commenced,  prosecuted  or  defended,  for  the  recovery  of  any 
^*  such  land  or  lands :  any  thing  in  any  Act  or  Statute  of  Limitations, 
**  heretofore  passed  to  the  contrary,  notwithstanding.''  ("  Act  re- 
lating to  public  lands.''  Passed  ]  I tk  November  ISO^.  2  Di- 
gested Laiosy^l  1.  ^  Vide  Act  of  2eth  October,  1801 ;  2  Ibid^ 
410.) 
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These  two  last  mentioned  acts,  however,  were,  by  the  act  of 
16th  November,  1819,  Chap.  16,  repealed,  *' so  far  as  ihr.y  rplat© 
'*  to  the  rights  of  laud  in  this  state,  granted  to  the  Society  for  the 
*' propagation  of  the  Gospel  in  foreign  parts." 

Criminal  Offences. 

Prosecutions  for  theft,  robbery,  burglary,  and  forgery  ;  limited 
to  six  years.     {Act  of  Sth  November,  \1 97.   CT.  110,   Sect  3.) 

Prosecutions  for  any  other  crime  or  misdemeanor  (arson  and 
murder  excepted,)  limited  to  three  years.     {Ibid,  Sect  3. 

But  when  any  prosecution  for  any  crime  or  misdemeanor  is  Jim* 
ited  by  any  statute  to  a  shorter  time  than  is  above  limited,  such 
prosecution  shall  be  brought  within  such  shorter  time.  {Ibid 
Sect,  4.) 

Prosecutions  for  any  forfeiture  upon  any  penal  statute,  for  the 
whole  or  in  part  to  the  informer  limited  to  one  year.  And  in  de- 
fault of  such  pursuit  then  the  same  shall  be  brought  by  the  state 
within  two  years  from  the  commission  of  the  offence.  {Ibid, 
Sect.  1.)  ^ 

But  if  limited  by  any  penal  Statute  to  a  shorter  time,  then  such 
prosecutions  shall  be  brought  within  such  shorter  time.  {Ibid. 
Sect  2,) 

But  the  first  section  of  the  last  above  mentioned  act,  "shall 
•*  not  be  construed  to  extend  to  any  case,  where  the  remedy  for 
*'  the  forfeiture  or  forfeitures  on  any  penal  statute,  is  or  shall  be 
*'  given  to  the  person  or  persons  injured  or  aggrieved,  or  to  him, 
'*  her,  or  them,  and  the  state,  county  or  town  treasurer,  any  law 
"or  usage  to.the  contrary, notwithstanding."  {Act  of  \Oth  No- 
vember, 1810,  Ck.  110.  Vols  page  268. 


VIRGINIA. 

Writs  of  right  upon  the  seisin  or  possession  of  the  demandant's 
ancestor  or  predecessor,  limited  to  fifty  years. 

Other  possessory  actions,  upon  the  like  seisin  or  possession, 
limited  to  forty  years. 

Ileal  action  upon  demandant's  own  seisin  or  possession  limited 
to  thirty  years. 

Writs  of  Formedon  in  descender,  remainder  or  reverter  of  any 
lands,  tenements  or  hereditaments,  limited  to  twenty  years  next 
after  the  title  or  cause  of  action  accrued.  And  entry  into  lands, 
&c.  limited  to  the  same  time. 

Proviso^  Saving  the  rights  of  any  persons,  under  the  age  of 
one  and  twenty  years,  feme  covert,  non  compos  mentis,  imprison- 
ed.or  not  within  this  commonwealth  at  the  time  such  right  or  ti- 
tle accrued,  who  and  his  heirs,  may,  notwithstanding  the  said 
twenty  years  are  expired  bring  and  maintain  bis  action,  or  make 
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his  entry,  within  ten  years  Dext  afler  such  disabilities  remoTed,  or 
the  death  of  the  person  so  disabled,  and  not  afterwards. 

Personal  Actions. 

Actions  upon  the  case  other  than  for  slander;  actions  of  ac- 
count other  than  such  accounts  as  concern  the  trade  of  merchao- 
dize  between  merchant  and  merchant  their  factors  qr  servants,  ac- 
tions of  debt  grounded  upon  any  lending  or  contract  without  spe- 
cialty; actions  of  debt  for  arrearages  of  rent;  actions  of  tres- 
pass, detinue,  trOver  and 'replevin  for  taking  away  of  goods  and 
chattels ;  actions  of  trespass  quare  clausum  /regit ;  Wmiied  to 
five  years. 

Actions  of  trespass,  assault,  battery,  wounding,  imprisonment, 
or  any  of  them,  limited  t6  three  years. 

Actions  upon  the  case  for.  words,  limited  to  one  year. 

Proviso  ;  Saving  the  rights  of  any  person  entitled  to  any  of  the 
above  mentioned  causes  of  action,  whu  aX  the  time  the  same  shall 
accrue,  may  be  within  the  age  of  twenty-one  years,  feme  covert^ 
non  compos  mentis,  imprisoned,  beyond  the  seas,  or  out  of  the 
country ;  they  may  bring  their  suits  within  such  times  as  are  before 
limited,   after  their  disabilities  removed. 

Scire  Facias,,  or  action  of  debt  on  judgment  limited  to  ten 
years  afler  the  date  of  such  judgment.  Or  where  execution  is  is- 
sued, and  no  return  is  made  thereon  the  party  in  whose  favour  the 
same  was  issued  may  obtain  other  executions,  or  move  against  the 
sheriff  or  other  officer  or  his  or  their  securities  for  not  returning 
the  same  for  the  term  of  ten  years  from  the  date  of  such  judg- 
ment and  not  afler. 

Proviso^  Saving  the  rights  of  persons  under  the  age  of  twenty- 
one  years,  feme  covert^  non  compos  mentis,  imprisoned  or  not 
within  this  commonwealth  at  the  time  of  such  judgment  being 
awarded,  and  whether  execution  hath  issued  or  not,  who  may  take 
their  remedy  within  five  years  after  such  disab'ihties  removed,  and 
not  afler. 

Actions  founded  upon  any  account  for  goods,  dz.c.  sold  and  de- 
livered, or  for  any  articles  charged  in  any  store  account^  limited 
to  one  year  from  the  delivery,  *^  except  that  in  case  of  the  death 
**of  the  creditors  or  debtors, .  before  the  expiration  of  the  said 
^'  term  of  one  year,  the  further  time  of  one  year  from  the  death 
*^of  such  creditor  or  debtor,  shall  be  allowed  for  the  commence- 
•*  ment  of  such  action  or  suit."  " 

If  in  any  of  the  said  actions  judgment  for  the  plaintiff  be  re- 
versed by  error;  or  if  after  verdict  for  him,  upon  matter  alleged 
in  arrest  of  judgment,  judgment  be  given  against  the  plaintiff, 
in  such  case  he,  his  heirs  executors  or  administrators,  as  the  case 
shall  require,  may  commence  a  new  suit  within  one  year  there- 
after. 
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Buits  brought  in  the  name  of  any  persoD  residing  beyond  the 
seas  or  oat  of  this  country,  for  any  debt  due  for  goods  actually 
sold  and  delivered  here  by  his  Factor,  are  not  saved  by  any  of  the 
Provisoes  of  this  act ;  but  if  the  factor  should  happen  to  die  before 
the  expiration  of  the  time  in  which  suit  should  have  been  brought, 
the  principal  shall  be  allowed  two  years  from  the  death  of  his 
factor,  to  commence  suit. 

If  the  defendant  to  any  of  the  aforesaid  actions,  shall  abscond 
or  conceal  himself,  or  by  removal  out  of  the  country,  or  the 
county  where  he  shall  reside,  when  such  cause  of  action  accrued, 
or  by  any  other  indirect  ways  or  means,  defeat  or  obstruct  any  per- 
son or  persons  who  have  title  thereto,  from  bringing  or  maintaining 
such  action  within  the  time  limited  by  this  act,  then  such  de- 
fendant is  not  to  be  admitted  to  plead  this  act  in  bar  of  such  ac- 
tion. 

*'  This  act  shall  not  extend  to  any  action  which  shall  be  com- 
*'  menced  against  any  master  or  commander  of  a  ship  or  vessel 
"  who  shall  discharge  or. cause  to  be  put  on  shore  any  si9k  or  dis- 
*'  ablcd  sailor  belonging  to  his  ship  or  vessel,  or  any  servant  with- 
<'  out  taking  due  care  for  their  maintenance  and  core,  or  carrying 
**  any  debtor,  servant  or  slave  out  of  this  commonwealth  contrary 
'•  to  law." 

If  any  suit  shall  be  brought  against  any  executor  or  administra- 
tor, for  the  recovery  of  any  debt,  due  upon  an  open  account,  it 
shall  be  the  duty  of  the  court  before  whom  such  suit  shall  be 
brought,  to  *'  cause  to  be  expunged  from  such  account,  every 
*«  item  thereof  which  shall  appear  to  have  been  due  five  years  be- 
*'fore  the  death  of  the  testntur  or  intestate.  Saving  to  all  per- 
**  sons  non  compos  mentis,  femes  covert^  infants,  imprisoned  or  out 
*'of  this  commonwejilth,  who.  may  he  plaiDtiffs  in  such  suits,  three 
•'  years  after  their  several  disabilities  removed. 

"  No  action  of  debt  shull  be  brought  against  any  executor  or 
"  administrator  upon  a  judgment  obtained  against  his  testator  or 
»*  intestate,  nor  shall  any  Scire  facias,  be  issued  against  any  ex-  - 
"  ecutor  or  administrator  to  revive  such  judgment  after  the  expi- 
**  ration  of  five  years  from  the  qualification  of  his  executor  or  ad- 
**  ministrator,  and  all  such  judgments  after  the  expiration  of  five 
•*  years  upon  which  bo  proceedings  shall  have  been  had,  shall  be 
*'  deem  ed  to  have  been  paid  and  discharged.  Saving  to  all 
*^  persons  non  .  ompas  mentis^  femes  covert,  infants,  imprisoned,  or 
**  out  of  this  commonwealth,  who  may  have  been  entitled  to  the 
**  benefit  of  any  such  judgment,  three  years  after  their  several  dis- 
"  abilities  removed." 

No  bill  of  review  to  any  final  decree  in  chancery  shall  be  grant- 
ed unless  the  same  be  applied  for  within  three  years  next  after 
such  final  decision  :  saving  to  infants,  femes  covert,  persons  of 
insane  mind,  persons  imprisoned  or  out  of  the  state,  in  the  service 
of  this  state,  or  of  the  United  States  a  right  to  obtain  such  bill  of 


review,  within  three  years  ailLer  their  respective  disabilitesarere'* 
moved. 

No  writ  of  error  or  supersedeas  shall  be  granted  to  any  jadg-^ 
ment  of  a  court  of  law,  after  the  expiration  q{  Jwe  years  from  the 
time  when  such  judgment  shall  have  been  made  finish  Saving  to 
infants,  &c..  (as  in  the  last  clause,)  three  years  after  their  respec- 
tive disabilities  are  removed. 

Prosecutions  for  offences  not  punishable  with  death,  or  confine- 
ment in  the  penitentiary  house,  limited  to  one  year  al\er  the  offence 
committed. 

Prosecutions  for  perjury,  subornation  of  perjury  or  such  for- 
geries or  publications  thereof,  as  may  not  be  punishable  with 
death,  or  imprisonment  in  the  jail  or  peniitentiary  house,  limited  to 
three  years  after  the  time  of  committing  the  offence. 


UNITED  STATES. 

The  following  are  the  Limitations  prescribed  in  cases  where  the 
United  States,  or  their  officers  or  agents  are  concefBed. 

Resolutipn  of  Congress,  November  2,  1785.  {LatB^  of  TJ.  S. 
Vol  I,;?.  691,  Bioren'sEd.) 

*'  Resolved,  That  all  persons  having  claims  for  services  per-^ 
*^  forbied  in  the  military  department,  be  directed  to  exhibit  the 
*''same  for  liquidation  to  the  commissioners  of  army  accounts,  on 
'^or  before  the  first  day  of  August,  ensuing  the  date  hereof;  and 
"  that  nil  claims,  under  the  description  abovementioned,  whicji  may 
"  be  exhibited  after  that  period,  shall  forever  thereafter  be  pre- 
*^  eluded  from  adjustment  or  allowance,  and  that  the  commissioner 
''  of  army  accounts  give  public  notice  of  this  resolve  la  all  the 
*•*  states,  for  the  term  of  six  months. 

Section  67  of  the  act  entitled  "  An  )ict  to  provide  more  effector 
'<  ally  for  the  collection  of  the  duties  imposed  by  lair  on  goods, 
<*  wares,  and  merchandise,  imported  into  the  United  States,  and 
,  '^  on  the  tonnage  of  ships  or  vessels."  [Approved,  August4', 
1790] ;  {Larvs  of  U.  S.  Vol  2.  p.  171.)  And  section  89  of  the 
act  entitled  ^'  An  act  to  regulate  the  duties  on  imports  and  ton- 
«'  nage,"  [Approved,  March  2,  1799]  ;  {Laws  of  K  S.  Vol  5. 
p.  222.)  each  contain  the  following  Proviso,  • 

*'  And  provided,  That  no  action  or  prosecution  shall  be  main- 
"  tained  in  any  case  under  this  act,  unless  the  same  shall  have 
''  been  commenced  within  three  years  next  after  the  penalty  of 
''forfeiture  was  incurred." 

The  2d  volume  of  the  Laws  of  the  United  States  cootains  the 
following  Limitations. 

*'CHAP.  112.  [XL]  An  act  to  provide  for  the  settlement  of 
^'  the  claims  of  widows  and  orphans,   barred   by  the  Limitatioos 
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**  hcretot'ore  estabJishe*!,  and  lo  regulate  iho  claiin4>  to  invalid  pen 
*'  sions. 

**  [Sect.  1.]  Be  it  enacttd  by  the  senate  and  house  of  rcprc- 
"  sentativeSfOf  the  United  iStatcs  of  America  in  congress  as- 
**  setnhledy  That  the  operation  of  the  resolutions  of  the  late  con- 
*'  grass  of  the  United  States,,  passed  on  the  second  day  of  No- 
'^vember,  one  thousand  seven  hundred  and  eiglity-five,  and  the 
**  tiventy-third  day  of  July,  one  thousand  seven  hundred  and  eigh- 
**  ty-seven,  so  far  as  they  have  barred,  or  may  be  construed  to  bar, 
''  the  claims  of  the  widow  or  orphans  of  any  oiticer  of  the  late  army, 
*'to  the  seven  years*  half  pay  of  such  ofticcr,  shall,  from  and  after 
*'  the  passing  this  act,  be  suspended  for  and  during  the  term  of  tsvo 
*•  years."     {Approved,  March  23,  1792.]     2  Ibid  259. 

*'CHAP.  113.  [XII.]  An  act  providing  for  the  settlement  of 
**  the  claims  of  persons  under  particular  circumstances,  barred  by 
'<  the  limitations  heretofore  established. 

*'[Sect.  1]  Be  it  enacted  by  the  senate  and  house  of  repre- 
**  sentatives  of  the  United  States  of  America  in  congress  assem^ 
''bled.  That  the  operation  of  the  resolutions  of  the  late  congress 
'  of  the  United  States,  passed  on  the  second  day  of  November, 
"one  thousand  seven  hundred  and  eighty-tive,  and  the  twenty- 
'' third  day  of  July,  one  thousand  seven  hundred  and  eighty-sev- 
*'  en,  so  far  as  they  have  barred,  or  may  be  construed  to  bar,  the 
"  claims  of  any  officer,  soldier,  artificer,  sailor,  or  marine,  of  the  late 
•'  army  or  navy  of  the  United  States,  for  personal  services  render- 
•'  ed  to  the  United^States,  in  the  military  or  naval  department,  shall, 
*'from  and  after  the  passing  of  this  act,  be  suspended,  for  and  da- 
'*  ring  the  term  of  two  years.  And  that  every  such  officer,  sol- 
"  dier,  artificer,  sailor  and  marine,  having  claims  for  services  ren- 
**  dered  to  the  United  States,  in  the  military  or  naval  <Iepartments, 
'^  who  shall  exhibit  the  same  for  liqmdation,  at  the  treasury  of 
*'  the  United  States,  at  any  time  during  the  said  term  of  two  years, 
*'  shall  be  entitled  to  an  adjustment,  and  allowance  thereof,  on  the 
"same  principles  as  i^' the  same  had  been  exhibited  within  the 
"term  prescribed  by  the  aforesaid  resolutions  of  congress:  Pro- 
^'  videdj  That  nothing  herein  shall  he  construed  to  extend  to 
**  claims  for  rations  or  subsistence  monev.'^  [Approved  March 
27,   1792,]   2  Ibid.  261.       - 

"CHAP.  151.  [VI.]  An  act  relative  to  claims  against  the 
"  United  JStates,  not  barred  by  any  act  of  limitation,  and  which 
"have  not  been  already  adjusted. 

"  [Sect  1.]  Be  it  enacted  by  the  senate  and  house  of  ref^fkeu" 
*'  tatives  of  the  United  States,  of  America  in  congress  assembled^ 
"That  all  claims  upon  the  United  Slates,  for  services  or  suppKes, 
"  or  for  other  cause,  matter,  or  tbingrfurnidhed  or  done,  previous 
^' to  the  fourth  dav  of  March,  one  thousand  seven  hundred  and 
'^eighty-nine,  whether  founded  upon  certificates,  or  other  written 
*' documents  from  public  officers,  or  otherwise,  which  have  not  al- 
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"  ready  bee»  barred  by  any  act  of  limitation,  and  tvbtch  shall  not 
*'  be  presented  at  the  treasury  before  the  first  day  of  May,  one 
*'  thousand  seven  hundred  and  nincly-fuur,  shall  forever  afler  be 
*'  barred  and  precluded  froro  settlement  or  allowance  :  Provided^ 
"  That  nothing  herein  contained,  shall  be  construed  to  affect  loan 
'*  office  certificates,  certificates  of  final  settlement^  indents  of  in- 
'^terest,  balances  entered  in  the  books  of  the  register  of  the 
**  treasury,  certificates  issued  by  the  register  of  the  treasury,  com- 
"  monly  called  registered  certificates,  loans  of  money  obtained  in 
**  foreign  countries,  or  certificates  issued  pursuant  to  the  act,enti- 
'^tled  "An  act  making  provision  for  the  debt  of  the  United 
*'  States  :"  And  provided  further,  That  nothing  herein  cootain- 
''  ed,  shall  be  construed  to  prohibit  the  proper  officers  of  the 
''treasury  from  demanding  an  account,  or  accounts,  to  be  render- 
*'  ed,  for  any  moneys  heretofore  advanced,  and  not  accounted  for, 
'/or  from  admitting,  under  the  usual  forms  and  restrictions,  cred- 
'Mts  for  expenditures,  equal  to  the  sums  which  have  been  so  a|l- 
'*vanccd."     [Approved,  February  12,  1793.]    2  Ibid.  330, 

**CHAP.  162.  [XVII.]  An  act  to  regulate  the  claims  to  invalid 
*'  pensions." 

"  [Sect.  4.]  And  be   it  further  enacted,  That  no   claim  to  a 
'*  pension  shall  be  allowed  under  this  act,  which  shall  not  be  pre- 
"  sented   within   two  years   from   the  passing  the  same."     f-^P"* 
proved,  February  28,  1793.]     2  Ibid.  36^^366. 

"  CHAP.  197.  [XXL]  An  act  limiting  the  limes  for  presenting 
"claims  for  destroyed  certificates  of  certain  descriptions. 

'^  [Sect.  1.]  Be  it  enacted  by  the  sen^e  and  house  of  represen- 
**  tatives  of  the  United  St  ate  ff  of  America  in  congress  assembled^ 
"That  all  claims  for  the  renewal  of  certificates  of  the  unsnb- 
''scribed  debt  of  the  United  States,  of  the  descriptions  commonly 
"  called  "  Loati  office  certificates,"  or  "  Final  settlements,"  which 
«<  may  have  been  accidentaly  destroyed,  sh^ll  be  forever  barred, 
"  and  precluded  from  settlement  or  allowance,  unless  the  same 
"  shall  be  presented  at  the  treasury,  on  or  before  the  first  day  uf 
*' June,  in  the  year  one  thousand  seven  hundred  and  ninety -five. 
[Approved,  April  21,  1794.]     2  Ibid.  389. 

"CHAP.  286.  [ex.]  An  act  making  further  provision  for  the 
"  support  of  public  credit,  and  for  the  red/3mption  of  the  public 

"  debt." 

"  [Sect.  14.]  And  be  it  further  enacted,  That  all  certificates, 
fi^'^ommonly  called  loan  office  certificates,  final  settlements,  and 
^^'  indents  of  interest,  which  at  the  time  of  passing  this  act,  shall 
"  be  outstanding,  shall  on  or  before  the  first  day  of  January,  in 
<■  the  year  one  thousand'Seven  hundred  and  ninety-seven,  be  pre* 
"  sented  at  the  office  of  the  auditor  of  the  treasury  of  the  United 
^*  States,  for  the  purpose  of  being  exchanged  for  other  certificates 
"  of  equivalent  value  and   tenor,  or,  at  the  option  of  the  holders 
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'^  thereof,  respectively,  to  be  registered  at  the  said  office,  and  re- 
"  turned  ;  in  which  case,  it  shall  be  the  daty  of  the  safd  auditor  to 
^  cause  some  durable  mark  or  marks  to  be  set  on  each  certificate, 
**  which  shall  ascertain  and  fix  its  identity,  and  whether  genuine 
"  or  counterfeit,  or  forged;  and  every  of  the  said  certificates, 
'^  which  shall  not  be  presented  at  the  said  office,  within  the  said 
''  time,  shall  be  fdTever  after  barred  or  precluded  from  settlement 
"or  allowance."  [Approved,  March  3,  1795.]  2  Ibid,  491, 
497. 

"CHAP.  42,  [XV.]  An  act  for  the  cncouragemcot  of  learning, 
'*  by  securing  the  copies  of  maps,  charts,  and  books,  to  the  au- 
*^thors  and  proprietors  of  such  copies,  during  the  times  therein 
'•  mentioned." 

Section  2.  Which  gives  a  remedy  by  action  for  the  penalties 
prescribed  for  a   violation  of  this  act,  contains  the  following  Pro- 


viso, 


Provided  always.  That  such  action  be  commenced  within 
"  one  year  after  the  cause  of  such  action  shall  arise,  and  not  afiter- 
<' wards."     [Approved,  May  Z\ ,  1790.]     2 /JtU  104,   106. 

"CHAP.  36.  fix.]  An  act  fpr  the  punishment  of  certain  crimes 
"  against  the  United  States." 

** [Sect.  31.]  And  he  it  further  enacted^  That  no  person  or 
^*  persons  shall  be  prosecuted,  tried,  or  punished,  for  treason,  or 
''other  capita]  offence  aforesaid,  wilful  murder  or  forgery  except- 
'^  ed,  unless  the  indictment  for  the  same  shall  be  found  by  a  grand 
"jury  within  three  years  next  after  the  treason  or  capital  offence 
'*  aforesaid,  shall  be  done  or  committed  ;  nor  shall  any  person  be 
^'  prosecuted,  tried,  or  punished,  for  any  offence  not  capital,  nor 
*'  for  any  fine  or  forfeiture  under  any  penal  statute,  unless  the 
"  indictment  or  information  for  the  same  shall  be  found  or  institu- 
'^ted  within  two  years  from  the  time  of  committing  the  offence,  or 
*'  incurring  the  fine  or  forfeiture  aforesaid  :  Provided,  That  noth- 
"  ing  herein  contained  shall  extend  to  any  person  or  persons  flee- 
"ing  from  justice."     [Approved,  April  30,  1790.]     2  Ibid.  92. 

The  3d  volume  contains  the  following  Limitations : 

*'  CHAP.  68.  [LXVni.]  An  act    respecting  loan   office   and 
'*  final  settlement  certificates,  indents  of  interest,  and  the  unfund- 
^  ed  or  registered  debt,  credited  in  the  books  of  the  treasury. 

"  Sect.  1 .  Be  it  enacted  by  the  senate  and  house  of  represent- 
*'  atives  of  the  United  States  of  America  in  congress  assembled, 
^^  That  so  much  of  the  act,  cibtitled  *'  An  act  making  further  pro- 
'^  vision  for  the  support  of  public  credit,  and  for  the  redemp- 
''  tion  of  the  public  debt."  passed  the  third  day  of  March,  one 
"  thousand  seven  hundred  and  ninety-five,  as  bars  from  set- 
^'  tlement  or  allowance,  certificates,  commonly  called  loan  office 
"  and  final  settlement  certificates,  and  indents  of  interest,  be, 
'^  and  the  same  is  berebv.  onqn^oded  for  the  the  term  o^      ^ 
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"  year  Trom  nml  nftcr  the  lime  of  the  passing;  of  this  act :  a  notiii- 

'•  cation  of  which  temporary  suspension  of  the  act  of  limitation 
f  "  shall  be  published  by  the  secretary  of  the  treasury,  for  the  in- 

•  "  formation  of  the  holders  of  the  said  certificates,  in  one  ormorc  of 

**  the  public  papers  in  each  of  the  United  States/'    [Approvedj 

June  12,  179C.].    3  Ibid  m. 

•*  CHAP.  86.  [LXXXVL]  An  act  limiting  the  time,  within 
"  which  claims  against  the  United  States,  for  credits  on  the  books 
"  of  the  treasury,  may  be  presented  for  allowance. 

*'  Sect.  1.  Be  it  enacted  by  the  senate  and  house  of  represent" 
"  atives  of  the  United  States  of  America  in  congress  assembled^ 
*'  That  all  credits  on  the  books  of  the  treasury  of  the  United  States 
'*  for  transactions  during  the  late  war,  which,  according  to  the 
**  course  of  the  treasury,  have  hitherto  been  discharged  by  issu- 
'*  ing  certificates  of  registered  debt,  shall  be  forever  barred  and 
"  precluded  from  settlement  or  allowance,  unless  claimed  by  the 
"  proper  creditors,  or  iheir  legal  representatives,  on  or  before  the 
'*  first  day  of  March,  in  the  year  one  thousand  seven  hundred  and 
**  ninety-nine.  And  the  secretary  of  the  treasury  ia,  hereby  re- 
"  quired  to  cause  this  act  to  be  published  in  one  or  more  of  the 
•*  public  papers  of  each  state."  [Aj^provcd,  Jtily  9,  1798.]  3 
Ibid.  78. 

**  CHAP.  296.  [XXXV'I.]  An  pet  supplementary  to  an  act,  en- 
*'  titled  "  An  act  for  the  encouragement  of  learning,  by  securing 
"  the  copies  of  maps,  charts,  and  books,  to  the  authors  and  pro- 
•'  priclors  of  such  copies,  during  the  time  therein  mentioned,"  and 
"  extending  the  beneiits  thereof  to  the  arts  of  designing,  engrav- 
*'  ing,  and  etching,  histor^ical  and  other  prints.'* 

**  Sfxt  4.  And  be  it  further  enacted.  That  if  any  person  or 
'*  persons,  from  anU  after  the  passing  of  this  act,  shall  print  or 
**  publish  any  m;ip,  chart,  book  or  books,  print  or  prints,  vvho  have 
**  not  legally  acquired  the  copy  right  of  such  map,  chart,  book  or 
*'  books,  print  or  prints,  and  shall,  contrary  to  the  true  intent  and 
'«  meaning  of  this  act,  insert  therein,  or  impress  thereon,  that  the 
'*  same  has  been  entered  according  to  act  of  congress,  or  words 
"  purporting  the  same,  or  purporting  that  the  copy  right  thereof 
'*  has  been  acquired ;  every  person,  so  offending,  shall  forfeit  and 
*'  pay  the  sum  of  one  hundred  dollars,  one  moiety  thereof  to  the 
'*  person  who  shall  sue  for  the  same,  and  the  other  moiety  there- 
*'  of  to  and  for  the  use  of  the  United  States,  to  be  recovered  by 
"  action  of  debt,  in  any  court  of  record  in  the  United, States  hav- 
*'  ing  cogniaance  thereof:  Provided  always.  That  in  every  case 
"  for  forfeitures  herein  before  given,  the  action  be  commenced 
"  within  two  years  from  the  lime  the  cause  of  actioti  may  have 
•«  arisen."     [Approved,  April  29,  1802.]     3  Ibid.  493,  494. 

"  CHAP.  393.  [XL.]  An  act  in  addition  to  the  act.  entitled 
'*  An  act  for  the  punishment  of  certain  crinaes  against  the  United 
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"  Sect.  3.  And  be  it  further  enacted,  That  any  person  or  per- 
*^  sons  s^uilty  of  nny  crimes  arising  under  the  revenue  laws  of  the 
"  United  States^or  incorring  any  tine  or  forfeiture  by  breaches  of 
'*  the  said  laws,  may  be  prosecuted,  tried,  and  punished,  provided 
'^  the  indictment  or  information  be  found  at  any  time  within  6ve 
*'  years  aAer  committing  the  ofifence  or  incurring  the  tine  or  for- 
*'  feiture,  any  law  or  provision  to  the  contrary  notwithstanding.'' 
[Approved,  March  26,  1804.]     3  Ibid.  611. 

The  4lh  Volume  contains  the  following.* 

"  CHAP.  21.  [XXL]  An  act  relating  to  bonds  given  by  mar- 
''  shals." 

'*  Sect.  4.  And  be  it  further  enacted,  That  allBuits  on  mar- 
''  shals'  bonds,  if  the  right  of  action  has  already  accrued,  shallbe 
*^  commenced  and  prosecuted  within  three  years  afler  the  passage 
*'  of  this  act,  and  not  afterwards.  And  all  such  suits,  in  case  the 
**•  right  of  action  shall  accrue  hereafter,  shall  be  commenced  and 
'^  prosecuted  within  six  years  after  the  said  right  of  action  shall 
'^  have  accrued,  and  not  afterwards;  saving,  nevertheless,  the 
"  rights  of  infants,  feme  coverts,  and  persons  non  compos  mentis, 
^'  so  that  they  sue  within  three  years  after  their  disabilities  are 
"  removed."     [Approved,  April  10,  1806.]     4  Ibid,  28,  29. 

The  6th  V^olume  contains  the  following. 

"  CHAP.  339.  An  ACT  to  authorize  the  Payment  of  certain 
"  Certificates. 

"  [Sect  1.]  Be  it  enacted  by  the  Senate  and  House  of  Repre- 
**  sentatives  of  the  United  "States  of  America^  in  Congress  as- 
*^  sembled,  That  so  much  of  an  Act,  entitled  *'  An  Act  making 
'*  farther  provision  for  the  support  of  public  credit,  and  for  the 
'*  redemption  of  the  public  debt,"  passed  the  third  day  of 
*'  March,  one  thousand  seven  hundred  and  ninety-five;  and  so 
*'  much  of  the  Act,  entitled  *'  An  Act  respecting  loan  office  and 
"  final  settlement  certificates,  indents  of  interest,  and  the  unfund- 
"  cd  and  registered  debt,  credited  on  the  books  of  the  Treasury," 
*'  passed  the  twelAh  day  of  June,  one  thousand  seven  hundred 
"  and  ninety-eight,  as  bars  from  settlement  or  allowance  certifi- 
'*  cates  commonly  called  loan  office  and  final  settlement  certifi* 
"  cates,  and  indents  of  interests,  be,  and  the  same  is  hereby,  sus- 
"  pend^dfor  the  term  of  two  years,  from  and  after  the  passing  of 
"  this  act;  a  notification  of  which  temporary  suspension  of  the  act 
-'  of  limitation  shall  be  published  by  the  Secretary  of  the  Treasu- 
^\ry,  for  the  information  of  the  holders  of  the  said  certificates,  in 
'^  one  or  more  of  the  public  papers  in  each  of  the  United  Sates." 
[Approved,  13  April,  1818  ]     6  Ibid.  286,  287. 

'*  CHAP.  373.  An  ACT  in  addition  to  "  An  Act  to  prohibit 
^'  the  Introduction  of  Slaves  into  any  Port  or  Phice  within  the  Ju- 
^^  risdiction  of  the  United  States,  fi>om  and  after  the  first  day  of 


526  APPENDIX. 

"  January,  io  the  year  of  our  Lord  ooe  thousand  eight  hundred 
"  and  eight,"  add  to  repeal  certain  parts  of  the  same.*' 

*^  Sect.  9.  And  be  it  further  enacted.  That  any  prosecution, 
"  information,  or  action,  may  be  sustained,  for  any  offence  under 
'*  this  act,  at  any  time  within  five  years  after  such  offence  shall 
'*  have  been  committed,  any  law  to  the  contrary  notwithstanding. 

"  Sect.  10.  And  be  it  further  enacted.  That  the  first  six  sec- 
'*  tions  of  the  act  to  which  this  is  in  addition,  shall  be,  and  the 
''  same  are  hereby,  repealed  :  Provided^  That  all  offences  com- 
<<  mitted  under  the  said  sections  of  the  act  aforesaid,  before  the 
"  passing  of  this  act,  shall  be  prosecuted  and  punished,  and  any 
"  forfeitures  which  have  been  incurred  under  the  same  shall  be 
'*  recovered  and  distributed,  as  if  this  act  had  not  been  passed/' 
[Approved  20  Aprily  1818.]     6  Ibid.  326,  327^  328, 

The  7th  Volume  contains  the  following  provisions. 

"  CHAP.  112.  An  ACT  authorizing  the  payment  of  certain 
'*  certi6cates. 

'<  [Sect.  1.]  Be  it  enacted  by  the  Senate  andHoutt  ofRtjprt' 
^'  sentatives  of  the  United  States  of  America  in  CongresM  as- 
*^  sembkd^  That  so  much  of  an  act,  entitled  '*  An  Act  making 
*'  further  provision  for  the  support  of  public  credit  and  for  the  re- 
*'  demption  of  the  public  debt,*'  passed  the  third  day  of  March, 
'^  one  thousand  seven  hundred  and  ninety-five,  and  so  much  of  the 
**  act,  entitled  "«An  Act  respecting  loan  office  and  final  settlement 
<'  certificates,  indents  of  interest,  and  the  unfunded  and' registered 
'<  debt,  credited  on  the  books  of  the  Treasury/*  passed  the  twelilh 
**'  day  of  June,  one  thousand  seven  hundred  and  ninety-eight,  as 
'*  bars  from  settlement  or  allowance  certificates,  commonly  called 
'*  loan  office  and  final  settlement  certificates,  and  indents  ofinter- 
'^  est,  be,  and  the  same  is  hereby,  suspended  for  the  term  of  two 
'^  years  from  and  after  the  passing  of  this  act,  and  from  thence 
'^  until  the  end  of  the  next  session  of  Congress ;  a  notification  of 
'<  which  temporary  suspension  of  the  act  of  limitation  shall  be  pub- 
"  lished  by  the  Secretary  of  the  Treasury,  for  the  information  of 
"  the  holders  of  the  said  certificates,  io  one  or  more  of  the  public 
*'  papers  in  each  of  the  United  States.''  [Approved,  7  May,  1822.] 
7  Rid.  85. 

*'  CHAP.  149.  An  ACT  supplementary  to,  and  to  amend,  an 
<*  Act,  entitled  *'  An  Act  to  regulate  the  collection  of  duties  on 
''  imports  and  tonnage,"  passed  second  March,  one  thousand  se- 
*'  ven  hundred  and  ninety-nine,  and  for  other  purposes.'* 

"  Sect.  35.  And  be  it  further  enacted,  That  all  penalties  and 
'<  forfeitures,  incurred  by  force  of  this  act,  shall  be  sued  for,  reco- 
^<  vered,  distributed,  and  accounted  for,  in  the  manner  prescrib- 
^^  ed  by  the  act,  entitled  '*  An  act  to  regulate  the  collection  of  dn- 
'*  ties  on  imports  and  tonnage,"  passed  on  the  second  day  of 
"March,  one  thousand  seven  hundred  and  ninety-nine."'  [Ap- 
nroved.  i  March,  \8i3.1     1P>*'  i    '^ 
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Id  miits,  pending  in  the  Courts  of  the  United  States  ;  to  which 
neither  the  United  States,  their  officers,  nor  agents,  are  parties,  it 
appears  that  the  Statutes  of  Limitations  of  the  State,  within 
which  the  suit  is  brought,  are  the  Law  by  which  those  Courts  are 
governed.  The  4ct,  entitled  '^  An  act  to  establish  the  Judicial 
Courts  of  the  United  States/'  [Approved^  September  24,  1789.} 
contains  the  following  provision. 

'*  Sect.  34.  And  be  it  further  enacted,  Tbut  the  laws  of  the 
'*  several  states  except  where  the  constitution,  treaties^  or  stat- 
"  tutes  of  the  United  States,  shall  otherwise  require  or  provide, 
*'  shall  be  regarded  as  roles  of  decision  in  trials  at  common  law,  in 
^'  the  courts  of  the  United  States,  in  cases  where  they  apply."* 
{Laws  of  the  U.  S,  Vol.  2.  p.  70.) 

•*  CHAP.  20.  [XX.]  An  act  to  establish  the  judicial  courts  of 
''  the  United  Sates." 

Sect.  22,  contains  the  following  provision.  *'  And  writs  of  er- 
"  ror  shall  not  be  brought  but  within  five  years  after  irendering  or 
^'  passing  the  judgment  or  decree  complained  of,  or  in  case  the 
*'  person  entitled  to  such  writ  of  error  be  an  infant,  y^me  covert, 
**  noH  compos  mentis,  or  imprisoned,  then  within  five  years  as 
''  aforesaid,  exclusive  of  the  time  of  such  disability.''  {Approved 
September  24,  1789.]     2  Ibid.  66,  64. 
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Note  (D.) 

A  Digest  of  the  English  Statutes  of  Limitations,  chronologtcally 
arranged. 

Statute  ofMerton,  c.  8,  20  Henry  3.     A.  D.  1236.[i] 

"  CAP.  VIII. 

**  Several  Lianitations  of  Prescription  in  several  Writs.'' 

"  Touching  Conveyance  of  Descent  in  a  Writ  of  Right  from 
"  any  Ancestor  from  the  time  of  King  Henry,  the  elder,  the  Year 
"  and  Day,  it  is  provided,  that  from  henceA>rth  there  be  no  Men- 
^'  tion  made  of  so  long  time,  but  from  the  time  of  King  Henrv  our 
''  Grandfather :  (^)  and  this  Act  shall  take  effect  at  Pentecoait  the 
**  One  and  twentieth  Year  of  our  Reign,  nnd  not  afore,  and  the 
"  Writs  before  purchased  shall  proceed.  (^)  Writs  of  Mortdauti' 
"  cestor,  of  Nativis,  and  Entre,  shall  not  pass  the  last  Return  of 
'^  King  John  from  Ireland  into  England  /  and  this  Act  shall 
*'  take  effect  as  before  is  declared,  (*)  Writs  ol  Novel  disseisin 
^'  shall  not  pass  the  first  Voyage  of  our  Sovereign  Lord  the  King, 
**  that  now  is,  into  Gascoine.  And  this  Provision  shall  take  his 
^'  effect  from  the  time  aforesaid  ;  and  all  Writs  piircbased  before 
'^  shall  proceed." 

Statute  of  Westminster  I  c.  39.  3  Edward  I.    A.  D   1275.[^] 

'*  CAP.  XXXIX. 

''  Several  Limitations  of  Prescription  in  several  Writs." 

'^  And  forasmuch  as  it  is  long  Time  passed  since  the  Writs  on* 
"  dernamed  were  limited  ;'*  "  it  is  provided,  That  in  conveighing 
^<  a  Descent  in  a  Writ  of  Right,  none  shall  presume  to  declare  of 
'*  the  Seisin  of  his  Ancestor  further,  or  beyond  the  Time  of  King 
*'  Richard,  Uncle  to  King  Henrt,  Father  to  the  King  that  now 
**  is;  (^)and  that  a  Writ  of iVb»c/  disseisin^  of  Partitipn,  which 
^'  is  called  Nuper  obiit,  have  their  Limitation  since  the  first  Voy- 
"  age  of  King  Henry,  Father  to  the  King  that  now  is,  into  Gas^ 
"  coin*  (^)  And  that  Writs  of  Moridancestor^  of  Cosinage,  of 
''  Aielt  of  Entry,  and  of  Nativis^  have  their  Limitation  from  the 
^*  Coronation  of  the  same  King  Henry,  and  not  before.  (^)  Ne- 
vertheless all  Writs  purchased  now  by  themselves,  or  to  be  pur- 
chased between  this  and  the  Feast  of  St.  Johny  for  one  Year 
"^^  compleat,  shall  be  pleaded  from  as  long  Time,  as  heretofore 
'^  they  have  been  used  to  be  pleaded. '^ 

[I]  SuOuteB  at  Large,  Vol.  1,  page  19,  (4to  Ed.)  ;  Vol.  1,  pace  84,  (8to.  Ed.) 
1 2]       Ibid.  Vol.  1,  |n«e  54,  (4to  Ed  )  ;  Vol.  1.  |Mig«  101,  (8fo.  Ed.) 
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Statute  of  Westminster  2.    c.  46.   13  Edward  L    A.  D.  1285.[ij 

"CAP.  XLVI. 

**  Lords  may  approve  against  their  Neighbours.     Usurpation  of 
"  Commons  during  the  Estate  of  particular  Tenants.'* 

"  [*]  It  is  ordained,  That  the  Statute  of  Mdrton,  provided  Ic- 
'*  tween  the  Lord  and  his  Tenants,  from  henceforth  shall  hold 
*'  Place  between  Lords  of  Wastes,  Woods,  and  Pastures,  and  their 
**  Neighbours,  saving  sufficient  Pasture  to  their  Tenants  and 
*'  Neighbours,  so  that  the  Lords  of  such  Wastes,  Woods,  and 
•'  Pastures,  may  make  Approvement  of  tlic  Residue."  '*  (*°) 
*'  And  where  one,  having  no  Right  to  Common,  usurpeth 
**  Common  what  Time  an  Heir  is  wjthin  Age,  or  a  Woman  is  co- 
"  vert,  or  while  the  Pasture  is  in  the  Hands  of  Tenants  in  Dower, 
*'  by  the  Courtesy,  or  otherwise  for  Term  of  Life,  or  Years,  or  in 
'*  Fee-tail,  and  have  long  Time  used  the  Pasture,  many  hold  Opin- 
''  ion,  that  such  Pastures  ought  to  be  said  to  belong  to  the  Free- 
"  hold,  and  that  the  Possessor  ought  to  have  Action  by  a  Writ  of 
'^  Novel  disseisin,  i(  he  be  deforced  of  such  Pasture;  (^^)  bat 
"  from  hencelbrlfi  this  must  be  holden,  that  such  as  have  entered 

within  the  Time   that  an'Assise  of  Mortdauncestor  hath  lien, 

if  they  had  no  Common  before,  shall  have  no  Recovery  by  a 

Writ  oi'  Novel  disseisin,  if  they  be  deforced." 

Statute  of  7  IlenrT/  8.     c.  3.     A.  D.  151 5. [2] 

Declared,  *'  Within  what  Time  all  Actions,  Suits,  Bills,  Indict- 
ments, or  Informations  popular  shall  be  sued,  either  for  the 
King,  or  for  the  Party.'' 

Repealed,  by  Statute   of  31    Elizabeth,  c.  5.  sect.  7.  A.  D. 

1589.p] 

Statute  "of  32  Henry  Q,c.  2.  A.  D.   1540.[^] 

^*CAP.  II. 

*'  The  Act  of  Limitation  with  a  Proviso. 

"  *  Forasmuch  as  the  Time  of  Limitation  appoioted'for  suing  of 
"  Writs  of  Right,  and  other  Writs  of  Possession  and  Seisin  of 
"  Mens  Ancestors  or  Predecessors,  or  of  their  own  Possession  or 
"Seisin,  by  the  Laws  and  Statutes  of  this  Realm  heretofore 
*^  made,  limited  and  appointed,  extend,  and  he  of  so  far  and  long 
**  Time  past,  that  it  is  above  the  Remewbranre  of  any  living  Man, 
**  truly  to  try  and  know  the  perfect  Certainty  of  such  Things,  as 
**  hath  or  shall  come  in  Trial,  or  do  extend  unto  the  Time  and 
"  Times  limited  by  the  said  Laws  and  Statutes,  to  the  great  Dan- 
"ger  of  Mens  Consciences  thaf  have  or  shall  be  impannellcd  in 
'*  any  Jury  for  the  Trial  of  the  same  ;  {^)  and  it  is  also  a  great 

.«! ■ ■  I     I  ■      .  ,  II    I   I  l\       ■  ■  ■,■.■..•■  II  I  m, 

[1]  StatuUs  at  Large,  Vol.  1.  pp.  109, 110.  (4to  Ed.)  ;  Vol.  1.  p,  210.  (8vo.  Ed.) 
m  Ibid.  Vol.  2.  p.,126.  (4to  Ed.)   ;  Vol.  3  p.  87  (8vo.  Ed.) 

[31  Ibifl.  Vol.  2.  pp.  660,  661.  (4tn  Ed  )  j  Vol  4.  p.  451.  (Svo.  Ed.) 

[4]  Jbid.  Vol.  2.  p.  274.  (4to  Ed.) 5  Vol.  3-  p.  291.  (bvo.  Ed.) 
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*' shall  be  had,  brought',  sued  or  commenced  for  anj  Fprfeiture 
"  upon  any  Penal  Statute  made  or  to  be  made,  except  the  Statute 
'«  of  Tillage,  the  Bene6t  and  Suit  whereof  is  or  shall  h^  by  the  said 
"Statute  limited  to  the  Queen, iier  Heirs  or  Successors,  apd  to 
^*  any  other  which  shall  prosecute  in  that  Behalf,  shall  be  had, 
"brought,  sued  or  commenced  by  any  Person  that  may  lawfully 
*' pursue  for  the  same  as  aforesaid,  within  one  Year  next  after  the 
*'  Offence  committed,  or  to  be  conimitted  against  the  said  Statute; 
'•  (')  and  in  Default  of  such  Pursuit,  that  then  the  same  shall  he 
'' had,  sued  exhibited  or  brought  for  the  Queen's  Majesty,  her 
*'  Heirs  or  Successors,  at  any  Time  within  two  Years  after  that 
«*  Year  ended.  (*)  And  if  any  Action,  Suit,  Bill,  Indictment  or 
**  Information  for  any  Offence  against  any  Penal  Statute  made  or 
^'to  be  made,  except  the  Statute  of  Tillage^  shall  be  brought  af* 
**  ter  the  Time  in  that  Behalf  before  limited.  That  then  the  same 
''  shall  be  void  and  of  none  Effect ;  any  Act  ot*  Statute  made  to 
**the  contrary  notwithstanding.  • 

•  *^Vl,  Provided  always,  That  whore  any  Action,  Information, 
'*  Indictment  or  other  Suit,  is  or  shall  be  limited  by  any  Statute 
'*  Penal,  to  be  had,  sued,  commenced  or  brought  within  shorter 
'*  Time  than  is  afore  rehearsed  ;  That  in  every  sucl;^  Case,  the 
**  Action,  Information,  Indictment  or  other  Suit  shall  be  brought 
"  within  the  time  limited  by  such  Estatute. 

"  VIL  And  be  it  further  ^nacted  by  the  Authority  aforesaid, 
"That  one  Statute- made  in  the  seventh  Year  of  the  Reign  of  the 
"late King  of  famous  Memory,  King  Henry  Xha  Eighth,  concern- 
"  ing  the  Time  of  bringing  Actions  or  Informations  upon  Penal 
**  Laws,  shall  from  and  after  twenty  Days  after  the  End  of  this 
**  Session  of  Parliament  be  utterly  repealed." 

Statute  of  21  James  1.  c.  2.  A.  D.  1623.[i] 

/*  CAP.  II." 

"  An  Act  for  the  general  Quiet  of  the  Subject  against  all  Pre- 
"  tences  of  Concealment  whatsoever." 

Seel  1.  Enacts,  "  That  the  King's  Majesty,  his  Heirs  and  Sue-* 
*'  cessors,  shall  not  at  any  Time  hereafter  sue,  impeach,  question 
"  or  implead  any  Person  or  Persons,  Bodies  Politick  or  Corporate, 
*'  for  or  in  any  wise  concerning  any  Manors,  Lands,  Tenements, 
'*  Rents,  Tithes  or  Hereditaments,  other  than  Liberties  and  Fran- 
"  chises,  or  for  or  in  any  wise  concerning  the  Revenues,  Issues  or 
"  Profits  thereof,  or  make  any  Title.  Claim,  Challenge,  or  De- 
"  mand,  of  in  or  to  the  same,  or  any  of  them,  by  reason  of  any 
*'  Right  or  Title  accrued  and  grown  Threescore  Years  past  and 
"  more,  and  now  in  esse,  unless  his  Majesty  or  some  of  his  Pro- 
"  genitors,  Predecessors  or  Ancestors,  or  some  other  Person  or 


(1)  SlatuUi  at  Large,  Vol.  4.  page  731.  (Svo.  Ed.) 


53U  APPENDIX. 

"  Persons,  Bodies  Politick  or  Corporate,  under  whom  -feis  Majes^ 
*•  ty^ny  thing  hath  or  lawfully  claimelh,  have  been  answered  by 
**  force  and  virtue  of  any  such  Right  and  Title  to  the  same,  the 
*•  Rents,  Revenues,  Issues  or  Profits  thereof,  within  Threescore 
»•  Years  next  before  the  Beginning  of  this  Present  Session  of  Par- 
<'  liament,  or  that  the  same  have  been  duly  in  charge  to  bis  Ma- 
*'  jesty,  or  the  late  Queen  Elizabeth ^  or  have  stood  insuper  of 
**  Record  within  the  said  Space  of  Threescore  Years,''  &,c. 
^  Sect.  2  Provides,  A  Saving  for  the  King's  Title  or  Rever- 
sions, &c. 

Sect,  3.  Provides,  That  this  Act  shall  not  extend  to  any  Man- 
ors, Lands,  &;c.  granted  by  the  King's  Ancestors,  Slc  of  bmit- 
ed  Estate,  &c. 

Sect.  4.  Provides,  That  Tenures  or  Services  of  Lands,  &c.  so 
granted  '*  shall  be  bolden  of  his  Majesty,  bis  Heirs  and  Succes- 
"  sors,''  &.C.  And  a*'  Saving  to  every  Person  and  Persons,  Bodies 
**'  Politick  and  Corporate,  their  Heirs  and  Succeesors,  (other 
•*  than  His  most  excellent  Majesty,  his  Heirs  and  Successors, 
'^  and  other  than  all  Patentees  and  Grantees  of  Concealments 
**  or  defective  Titles,''  &;c.  "  All  such  Rights/'  &c,  '*  as  they  or 
<'  any  of  them  had  or  ought  to  have  had  bifore  the  making  of  this 
*«  Act,"  &c. 

Sect.  5.  Provides,  a  Saving  for  the  King's  Duty  on  Coal  at 
Newcastle. 

Sect.  6,  Provides^  That  where  Rents,  &o.  *huve  been  aaswered 
and  paid  to  the  King  or  his  Predecessors  within  Sixty  Years,  the 
same  shall  be  confirmed  to  bis  Majesty,  &c.  (ox  time  to  come. 

Statute  of  21  James  1.  c.  16.  A/D.  J623.[l] 

^^  An  Act  for  Limitation  of  Actions,  and  for  avoiding  of 
''  Suits  in  Law." 

(This  act  will  be  found  at  length,  at  page  1  to  5  inclusive, 
antt.) 

Statute  of  1.  William  and  Mart/,  Session  K  c  4.  A.  D.  1688.  [2] 

"  CAP  IV.''  • 

'^  An  Act  for  reviving  of  Actions  and  Process  lately  depending 
*'  in  the  Courts  at  Westminster,  and  discontinued  by  the  not  hold* 
"  ing  of  Hilary  Term,  and  for  supplying  other  Defects  relating  to 
'*  Proceedings  at  Law." 

"  XIV.  And  forasmuch  as  since  the  tenth  Day  of  December, 
"  One  thousand  six  hundred  and  eighty-eight,  the  Chancery  was 
*'  not  open,  nor  yet  is,  whereby  the  Subject  was  bindred  from 
**  prosecuting  any  Original  Writ : 

*'  XV.  Be  it  therefore  enacted  by  the  Authority  aforesaid,  That 

*      1  — ■' --^11  11  i-fi  II  ■■Mb  ■■■»-■  ■  ■■■  ■■■■!■  ^1^  ■  I  m    ^^  ■■    ■  am^  ^  ■  a^m^tm^^m^mmm^^H^f^ 

(3)  Statutes  at  Large,  Vol-  4.  page  751.  (8vo.  Ed.)     Et  Vide  Ante,  p.  I. 
(2)  Ibid.  ,Vol.  5.  page  501.  (870.  Ed)  '^ 
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**  no  Part  of  the  Time  from  the  said  {enth  Drty  of  December  until 

«'  the  twelfth  Day  of  March,  One  thousand  six  hundred  eigtity- 

**-six,  shall  he  esteemed  or  accounted  any  Part  of  the  six  Months  J 

"  from  the  Time  of  the  Avoidance  of  any  Charch,  in  which  any  * 

**  Patron  upon  any  Disturbance  is  bound  to  bring  his  Darreign  Pre-  J, 

**  sentment,  or  Quare  Impedit,  or  as  any  Part  of  the  Time  within  ^ 

**  which  any  Person  or  Persons,  by  virtue  of  any  Statute  for  Limi- 

'**  tation  of  Actions,  ought  to  bring  his  or  their  Action  or  Actions: 

"  But  that  all  and  every  Person  or  Persons  shall  have  allowance 

'*  of  so  much  Time  from  the  twelfth  day  o{  March,  as  did  or  shall 

**  incur  between  the  said  tenth  Day  of  December,  and  the  said 

**  twelfth  day  of  March:' 

Statute  o(l  &.n  William  3.  c.  3.  A.  D.  1695.[^] 

-  CAP.  III." 

"  An  Act  for  regulating  of  Trials  in  Cases  of  Treason  and 
"  Misprision  of  Trea'son." 

*'  Section  V.  Enacts,  That  from  and  after  the  25th  day  of  ., 
March,  1696,  "  no  Person  or  Persons  vvhatsoever  shall  be  indict* 
**  ed,  tried  or  prosecuted,  for  any  such  Treason  as  aforesaid, 
"  or  for  Misprision  of  such  Treason,  that  shall  be  committed/' 
&.C.  after  the  Said  25th  day  of  Mardh,  1696,  **  unless  the  same 
**  Indictment  be  found  by  a  Grand  Jury  within  three  years  next 
"  afler  the  Treason  or  Ofl'ence  done  or  committed." 

"  VI.  And  that  no  Person  or  Persons  shall  be  prosecuted  for 
'*  any  such  Treason,  or  Misprision  of  such  Treason,  committed  or 
*'  done,  within  the  Kingdom  oi'  England,  Dominion  of  Wales^  or 
**  Town  of  Berwick  upon  Tweed,  before  the  said  five  and  twen- 
*'^ieth  Day  o^ March,  unless  he  or  they  shall  be  indicted  thereof 
'*  within  three  Years  after  the  said  five  and  twentieth  day  of 
**  March.;  always  provided  and  excepted,  That  if  any  Person  or 
*'  Persons  whatsoever  shall  be  guilty  of  designing,  endeavouring 
**  or' attempting,  any  Assassination  on  the  Body  of  the  King,  by 
•*  Poison  or  otherwise,  such  Person  or  Persons  may  be  prosecuted 
*'  at  any  Time,  notwithstanding  the  aforesaid  Limitation." 

Statute  of  10  &  11  William  3.  c.  14.  A.  D.  1699.[3] 

•*  CAP.  XIV." 

*'  An  Act  for  limiting  certain  Times,  within  which  Writs  of  Er- 
•*  tor  shall  be  brought  for  the  reversing  Fines,  common  Kecovc- 
**  ries  and  antient  Judgments.'' 

Sect.  t.  Enacts,  '*  That  no  !f'ine  or  common  Recovery,  nor  any  * 

"  Judgment  in  any  real  or  personal  Action,  shall  from  and  after 
'*  the  first  day  of  May,  One  thousand  six  hundred  ninety-nine^ 


[II  StatuUn  at  Large,  Vol.  5,  page  749,  (8to  Ed.) 
[2]  Ifyid.  Vol.  6,  page  210,  (8ro.  Ed. ) 
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'*  be  revcrscii  or  avoided,  for  any  Error  or  Defect  ihere'm, 
"  unless  the  Writ  of  Error  or  Suit  for  the  reversing  such  Fine, 
**  Recovery  or  Judgment,  be  commenced,  or  brought  and  prosexJu- 
"  ted  with  Effect, within  twenty  Years  after  such  Fine  levied,orsuch 
"  Recovery  suffered,  or  Judgment  signed  or  entred  of  Record.*' 

Sect.  2.  Provides,  Thai  any  Person  '*  witbin  the  age  of  twenty- 
"  one  years,  or  Covert,  Noji  compos  Mentis^  imprisoned,  or  be- 
*'  yond  the  Seas,"  •*  his  or  her  Heirs,  Executors  or  Administnt- 
**  tors,  (notwithstanding  the  said  twenty  Years  expired)  shall  and 
'*  may  bring  his  or  their  Writ  of  Error,"  &c.  *'  as  he,  she,  or,  they 
"  might  have  done,  in  case  this  Act  had  not  been  made,  so  as  the 
"  same  be  done  within  five  Years''  after  disability  removed,  "  or 
"  Death,  but  not  afterwards,  or  otherwiseJ' 

Statute  of  4  &.  5  Annt,  c,  16.  A.  D.  '}705.[^] 

'*  CAP.  XVI." 

'*  An  Act  for  the  Amendment  of  the  Law,  and  the  better  Ad- 
*' vancement  of  Justice." 

•  Sect.  16.  Enacts,  Thai  from  and  after  the  6rst  day  of  Trinity 
Term,  1706,  '*  no  Claim  or  Entry  to  Jje  made  of  or  npon  any 
"  Lands,"  &c.  '*  shall  be  of  any  Force  or  Effect  to  avoid  any 
**  Fine  levied  or  to  be  levied  with  Proclamations,"  &.c.  *'  or  sbaH 
*'  be  a  sufficient  Entry  or  Claim  within  the  Statute  made  in  the 
"  twenty-first  Y'r.ir  of  King  James  the  First,  intituled,  An  Act  for 
"  lAmitation  of  Actiojis^  and  for  avoiding  of  Suits  in  LaWy 
"  unless  upon  such  Entry  or  Claim,  an  Action  shall  be  commenc- 
'*  ed  within  one  Y'ear  after  the  making  of  such  Entry  or  Claim, 
"  and  prosecuted  with  Efi'ect.  * 

**  XVIT.  And  be  it  further  enacted  by  t-he  Authority  aforesaid, 
'*  That  all  Suits  and  Actions  in  the  Court  of  Admiralty  for  Sea- 
"  mens  Wages,  which  shall  become  due  after  the, said  first  Day  of 
"  Trinity  Terra,  shall  be  commenced  and  sued  within  six  Years 
"  next  after  (he  Cause  of  such  Suits  or  Actions  shkW  accrue,  and 
•*  not  after. 

"  XVIIL  J^rovided  nevertheless,  and  bd  it  further  enacted, 
"  That  if  any  Person  or  Persons,  who  is  or  shall  be  intitled  to  any 
't^  such  Suit  or  Action  for  Scamens  Wages,  be  or  shall  be,  at  the 
"  Time  of  any  such  Cause  of  Suit  or  Action  accrued,  fallen  or 
"  come,  within  the  Age  of  twenty-one  Years,  Feme  Covert,  Non 
"  compos  mentis,  imprisoned  or  beyond  the  Seas,  that  then  such 
('  Person  or  Persons  shall  be  at  Liberty  to  bring  the  same  Actions, 
*'  so  as  they  take  the  same  within  six  Years  next  after  their  com- 
**  ing  to,  or  being  of  full  age.  Discovert,  of  sane  Memory,  at 
*•  large,  and  returned  from  beyond  the  Seas. 

"  XIX.  And  be  it  further  enacted  by  the  Authority  aforesaid, 
**  That  if  any  Person  or  Persons,  against  whom  there  is  or  shall 


[1)  SlatiLtea  at  Larf;e.  Vol.  6,  paj^c  53«),  (gfo,  Ed.) 
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•*  be  any  such  Causo  ol'Suit  or  Action  for  Seamen's  Wages,  or 
*'  against  whom  there  shall  be  any  Cause  of  Action  of  Trespass, 
**  Detinue,  Actions  Sur  Trover,  or  Replevin  for  taking  away 
'*  Goods  or  Cattle,  or  of  Action  of  Account,  or  upon  the  Case,  or  of 
'*  Debt  grounded  upon  any  Lending  or  Contract  without  Specialty, 
*'  of  Debt  for  Arrciirnges  of  Rent,  or  Assault.  Menace,  Battery, 
*'  Wounding  and  Imprisonment,  or  any  of  them,  be  or  shall  be, 
"  at  the  Time  of  any  such  Cause  of  Suit  or  Action  given  or.accru- 
**  ed,  fallen  or  come,  beyond  the  Seas  ;  that  then  such  Person 
"  or  Persons,  who  is  or  shall  be  entitled  to  any  such  Suit  or  Ac- 
tion, shall  be  at  Liberty  to  bring' the  said  Actions  against  such 
Person  and  Persons,  after  their  Return  from  beyond  the  Seas,  so 
as  they  take  the  same  after  their  Return  from  beyond  the  Seas, 
**  within  such  Times  as  are  respectively  limited  for  the  bringing 
•*  of  the  said  Actions  before  by  this  Act,  and  by  the  said  other 
*'  Act  made  in  the  one  and  twentieth  year  of  the  Reign  of  King 
"  James  the  First." 

Statute  of  9  George  3.  c.  IG.   A.  D.  1769.[i] 

'•CAP.  XVL" 

*'  An  Act  to  ^mend  and  render  more  effectual  an  Act  made  in. 
**  the  Twent}-fir8t  year  of  the  Reign  of  King  James  the  First,  in- 
'*  tituled  An  Act  for  the  general  Quiet  of  the  Subjects  against 
"  ail  Pretences  of  Conceaiment  wkatsoever.^^ 

Sect.  L  Refers  to  the  act  of  21  Jac,  L  c  2.  and  limits  (he  right 
to  the  Crown  to  sue  for  Lands,  &c.  to  Sixty  years,  &c.  (Ex- 
cept Liberties  and  Franchises,  and  Rents,  &c.  in  charge  of  the 
Crown, 

Sect.  3.  Provides^  A  Saving  for  the  King's  title  to  Rever- 
sions, &LC. 

Sect.  4.,  Provides^  ThJit  this  Act  shall  not  extend  to  any  Man- 
ors, Lands,  &c.  granted  by  the  King's  Ancestors,  &c.  of  limited 
Estate,  &c. 

Sect.  5  &  6,  Provide^  As  in  the  4th  section  of  the  act  of  21  Jac. 
I.e.  2. 

Sec,  7.  Provides^  As  in  the  6th  section  of  the  act  of  21  Jac,  L 
c.  2.  * 

Sect.  8.  Provides^  For  the  rights  of  Persons  to  Lands,  &c.  h^       *' 
virtue  of  any  Grant,  &c.  from  the  Crown  previous  to'  the  1st  of 
January,  1769 ;  *^  so  as  such  Right,"  d&c.  be  prosecuted  with 
effect,  '*  within  the  space  of  One  Year,"  from  the  1st  of  January^ 
1769. 

Sect.  9.  Provides,  For  the  right  of  the  Crown  to  Lands,  &c. 
within  the  Manor  of  East  Greenwich  ^  or  within  iho  Scnoy  ;jot 

[1]  StaiuUs  at  Largt^  Vn],  18.  pa^e  50.  (Hro.  VA.) 
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to  aoy  Lands, ''  being  the  Estate  and  Possession  of  the  late  Hos- 
pital of  The  Savoy,*'  &c.  "  So  as  such  right,"  &c.  be  prosecut- 
ed with  effect  within  the  Space  of  Two  Years  from  the  1st  of  Jan- 
wary,  1769. 

Statute  of  27  George  3.  c.  44.  A.  D.  1787.^] 

*  CAP.  XLIV." 

*'  An  Act  to  prevent  frivolous  and  vexatious  Suits  in  Ecclesi- 
"  astical  Courts." 

Sect.  1.  Enacts,  **ThBt,  from  and  after  the  First  Day  of  Au- 
*'  gU9t,  One  thousand  seven  hundred  and  eighty-seven,  no  Salt 
"  for  defamatory  Words  shall  be  commenced  iu  any  of  the  Eccle- 
**  siastical  Courts  within  England,  Wales,  or  the  Town  of  Ber^ 
^*  wick  upon  Tweed,  unless  the  same  shall  be  commenced  within 
'^  Six  Calendar  Months  from  the  time  when  such  defamatory 
**  Words  shall  have  been  uttered.'' 

.  ^*  II.  And  be  it  further  enacted  by  the  Authority  aforesaid, 
'*  That  no  Suit  shall  be  cOmmeticed  in  any  Ecclesiastical  Court,, 
*^  for  Fornication  or  Incontinence,  or  for  striking  or  brawling  in 
^'  any  Church  or  Church  Yard,  after  the  Expiration  of  Elight  Cal- 
^'  endar  Modths  from  the  time  when  such  Offence  shall  have  been 
^'  committed  ;  nor  shall  any  Prosecution  be  commenced  or  carried 
*'  on  for  Fornication  at  any  time  after  the  Parties, offending  shall 
**  have  lawfully  intermarried." 


^^   H]  Statutes  at  Large,  Vol.  16.  page  685.  (8vo.  Ed.^ 


'«      . 


541 


ADDENDA, 


Since  this  work  was  put  to  press,  tbe  Editor  has  received  seve- 
ral Volumes-  of  American  Reports,  most  of  tbeiti  recently  pub- 
lished ;  such  of  the  cases  contained  in  them,  as  came  too  late  for 
insertion  in  the  several  Chapters  to  which  they  properly  belonged, 
are  now  gived  in  the  form  of  Addenda. 

CHAPTER  2. 

Page  18  Note  [2.]  The  Limitation  of  Suits  for  Land  does  not 
run  against  the  Commonwealth.  Baghy  Sf  AC'vs.  Wallace.  (Jn 
Error.)  16  Serg.  Sf  K  Rep,  246. 

Page  20,  Note  [2.]  In  the  State  of  Mmnc,  **  Where  a  person 
enters  into  possession  under  a  recorded  deed  claiming  title  to  the 
entierty,  and  exercises  acts  of  ownership,  it  is  a  disseisin  of  all 
persons  who  cldim  title  to  the  same  land  to  the  extent  of  the. 
boundaries  in  the  deed.'*  Prescott  Sf  AL  vs.  Nevers  Sf  Al.,4  Ma^ 
son's  Rep.  326. 

'*  After  a  sale  of  land  by  articles  of  agreement  and  payment  of 
<^  tbe  purchase  money,  the  vendee  died,  and  hi's  wife  and  children 
*^  left  the  land;  the  vendor  placed  a  tenant  on  it,  and  the  posses- 
*'  sion  continued  in  him  and  those  claiming  under  him,  twenty-one 
<*  years  :  held  that  it  was  erroneous  to  charge  the  jury  that  the 
^-  putting  on  the  tenant .  was  not  an  ouster,  unless  they  believed 
'*  thfiit  the  vendor  intended  to  commit  an  ouster."  Pipher^  An' 
other  vs.  Lodge  Sf  Others^  16  Serg.  ^  IL  Rep.  214. 

Page  21,  Note  [L]  In  the  case  of  Prescott  ^  Al  vs.  Nevers. 
Sf  Al  (4  Mason^s  Rep.  326.  329.)  Story,  J.  delivering  the  Opin- 
ion of  the  C<?ur/^  said  ;  '*  There  is  a  distinction  between  disseisins, 
''which  are  in  spite  of  the  owner,  and  disseisins  at  bis  elec- 
"  tion.  But  the  distinction  often  turns  upon  other  principles  than 
*'  those  which  have  been  stated.  The  owner  cannot  elect  to  con- 
^*  sider  himself  disseised,  where  the  act  is  not  of  such  a  nature 
^'  as,  inlaw,  affords  a  presumption  of  a  disseisin.  But  where  an 
*'  act  is  done,  which  is  equivocal,  and  may  be  either  a  trespass  or 
^'  disseisin,  according  to  the  intent,  there  the  law  will  not  permit 
'^  the  wrongdoer  to  qualify  his  own  wr6ng,  and  explain  it  to  be  a 
*^  mere  trespass,  iipless  the  owner  elects  so  to  consider  if/' 
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Page  27,  Note  [^.]  *•  There  can  be  no  lega]  donbt.  that  one 
''tenant  in  common  may  disseise  another.  ,  The  only  differeoce 
*■'  between  that  and  other  cases  is,  that  acts,  which,  if  done  fay  a 
*'  stranger,  would  per  3e  be  a  disseisin,  arc,  in  the  case  of  t^oao- 
'<  cicsiu  common,  perceptible  of  explanation,  consistently  with  the 
<^  real  title.  Acts  of  ownership  are  not,  in  tenancies  in  commoD 
^*  necessarily  acts  of  disseisin.  It  depeinls  upon  the  intent,  with 
^'  which  they  are  done,  and  their  notoriety.  The  law  will  not  pre- 
*^  snme  that  one  tenant  in  common  intends  to  oust  adother.  The 
"  fact  must  be  notorious,  and  the  intent  must  be  established  in 
**  proof."  Prescott  Sf  Ah  vs.  Nevers^  Al  4  Mason^s  Rep.  330, 
(Per  Storv,  J.  delivering  thp  Opinion  of  the  Court) 

CHAPTER  4. 

Page  86,  Note  [\J\  DarnalPs  Ex^rs.  vs.  Magruder^  June, 
1827.     (1  Harris  Sf  Gill's  Rep.  439.) 

*•  Appeal  from  Prince  George^s  County  Court.  Action  of  a^ 
''  swnpsit  brought  on  the  6th  of  April  1822,  for  money  lent  and 
''  advanced — money  had  and  received — money  laid  out,  expend- 
"  ed  and  paid,  and  on  an  insimul  computasgent  The  defeodant, 
"  (the  appellee, )pleaded  non  assumpsit^  non  aisumpsitinfra  tree 
"  annos  ;  and  actio  non  accrevit  infra  ires  annos.  Issues  join- 
"  ed  on  the  general  replicatidns. 

"  At  the  trial  the  plaintiffs  gave  in  evidence  the  following  re- 
"  ceipt  signed  by  the  defendant:  "  Received,  Jane  3d,  1807,  of 
^^  Mr.  John  Darnall,  the  sum  of  two  hundred  and  eleven  dollars, 
"  which  I  hereby  engage  to  return  to  him  when  called  on  to  do 
"  so.  D.  Ma^ruder." 

*'  Whereupon  the  defendant  prayed  the  court  to  instruct  the 
'^  jury,  that  if  they  should  be  of  opinion  from  the  evidence  in  the 
"  cause,  that  three  years  had  elapsed  from  the  date  of  said  paper 
'^  before  the  impetration  of  the  original  writ  in  this  cause,  that 
*'  then  they  must  iind  a  verdict  for  the  defendant.  Which  opio- 
^*  ion  and  instruction,  the  Court,  [Stephen,  Ch.  J.  and  Key^  A,  J.] 
«<  gave  to  the  jury.  The  plaintiffs  excepted  ;  and  the  irerdict  and 
"  judgment  being  for  the  defendant,  they  appealed  to  this  court. 

<^  The  cause  was  argued  before  Buchanan,  Ch.  J.  and  Earle, 
"  and  Martin,  J. 

'*  Magrudery  for  the  Appellants,  contended,  that  the  act  of 
**  limitations  did  not  begin  to  run  from  the  date  of  the  instrument 
''  of  writing,  nor  until  demand  of  payment.  He  referred  to  2 
•*  Stark.  Evid.  891.  Collins  vs.  Benning,  12  Mod.  444.  Ho 
*^  insisted  that  interest  could  be  claimed  only  from  the  time  de- 
**  mand  was  made  of  the  money  due. 

'^  C  JDorsey,  for  the  Appellee.  The  action  is  not  on  the  ia- 
"  strument  of  writing;  but  is  an  action  of  genera)  indebitatus  o^ 
^  sumpsit,  which  admits  that  the  money  was  due  at  the  time  the 
"  promise  was  made.     He  cited  Bi/H.  N.  P.  181.      Walmshff  vs. 
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"  Child,  I  Vcs.  344.     15   Vin,  Ab.  tit.  Limitation^    103,  pi  14. 
"  Wattis  vs  Scott,  I  Stra.  88. 

**  The  Court.  No  doubt  interest  might  be  demanded  from  the 
*'  date  of  the  instrument  of  writmg  ;  and  of  course  it  became  due 
**  and  payable  on  the  day  of  its  date. 

**  JUDGMENT    AFFIRMED." 

The  Act  of  Limitations  begins  to  operate  as  a  bar  from  the  time 
the  cstuse  of  action  arises,  and  not  from  the  time  of  making  the' 
promise.     Murdoch  vs.  Winter^s  Admr.  1  Harris  8f  GilPs  Rep. 
471. 

CHAPTER  6. 

Page  118,  Note  [I.]  In  the  case  of  Clowes  vs.  Dickenson  if 
Al.  (On  Appeal.  8  Coweii^s  Rep,  328,)  it  was  Held,  That  a  party 
may  appeal  from  a  final  decree  of  the  Court  of  Chancery,  at  any 
time  within  five  years,  though  he  have  accepted  the  money  award- 
ed by  the  Decree.  Spencers,  Senator,  in  delivering  his  Opinion^ 
(page  331.)  said;  "  A  defendant,  in  a  judgment  of  the  supreme 
**  court,  has  five  years  to  Wing  error,  although  he  might  have 
*'  stayed  the  collection  of  the  judgment ;  and  a  defendant  in  chan- 
"  eery  has  the  same  time  for  appeal,  although  he  may  have  been 
"  obliged  to  pay  the  amount  of  the  decree.  It  appears  to  me 
**  that  these  rights  should  be  reciprocal  ;  and  as  the  defendant 
*'  may  bring  error  or  may  appeal,  notwithstanding  he  has  paid  the 
**  judgment  or  decree,  I  think  the  plaintiff  has  the  sapoe  right,  not- 
**  withstanding  his  acceptance  of  such  payment.  laro,  therefore, 
"  of  opinion  that  the  motion  be  denied  ;  but  without  costs  to 
•*  either  party."  And  Colden,  Senator,  (page  332.)  said  ;  **  As 
**  to  the  merits  of  this  application,  I  cannot  see  that  there  is  any 
**  thing  in  the  lapse  of  time.  The  law  has  fixed  the  limitation  at 
•*  5  years.  Either  party  may  prosecute  an  appeal  at  any  time 
'*  within  this  period.  He  may  take  the  full  indulgence  of  the  law; 
'*  As  to  the  effect  of  payment,  I  had  occasion  to  express-  my  views 
*'  in  Dj/ett  v.  Pendleton  ;  and  I  feel  confirmed,  on  reflection,  that 
*'  no  matter  how  the  money  is  paid  or  collected,  this  cannot  affect 
•'  the  right  to  bring  error  or  appeal.  Every  case  cited  on  that  oc- 
**  casion,  where  the  courts  have  interfered  with  the  writ  of  error, 
"  was  either  <of  express  stipulation,  or  where  the  proceeding  was 
**  most  palpably  unfounded  flud  vexatious.  Here  is  no  agreement 
**  or  stipulation  pretended." 

The  People  ex  relat.  Phelps  vs.  Delaware  Common  Pleas,  (2 
Wend,  Rep.  2-56.)  "Motion  for  a  Mandamus.  A  plaintiff  in  a 
•*  suit  which  had  been  carried  up  by  appeal  to  the  Delaware  com- 
"  moD  pleas,  was  nonsuited.  Five  years  afterwards,  application 
*'  was  made  to  the.  common  pleas  to  quash  the  appeal  for  a  defect 
*•  in  the  appeal  bond^  which  was  refused.  A  mandamus  was  now 
**  asked  for,  directing  a  vacatur  of.  the  rule  refusing  the  applica- 
**  tion,  and  ordering  the  appeal  to  be  <iuashed.  r 
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"  By  the  Courts  Sctherland,  J.  The  bond  was  palpably  bad, 
'^  and  were  the  proceedings  still  -pendente  lite  in  the  commoQ 
^'  pleas,  an  alternative  mandamus  would  be  awarded.  But  after 
*'  the  lapse  of  five  years  subsequent  to  the  final  decision  of  the 
"  cause,  the  court  deem  it  inexpedient  to  interfere. 

**  Motion  denied." 

The  People,  ex  relat.  Beach  vs.  Seneca  Common  Pleas.  (2 
Wend.  Rep.  264.)  Motion  for  a  Mandamus  ^  "  By  the  Court, 
'<  Sutherland,  JU  The  motion  is  denied.  Here  has  been  a  de- 
*'  lay  of  a  year  since  the  happening  of  the  errors  complained  of, 
*'  and  the  fact  of  the  party's  having  been  advised  that  bis  remedy 
"  was  by  writ  of  error,  furnishes  no  excuse.  This  court  will  not 
''  by  mandamus  disturb  proceedings  in  which  parties  have  so  long 
"  acquiesced."  ,    " 

CHAPTER  9. 

Page  189,  Note  [2.]  '*  Where  a  declaration  sets  forth  a  claim 
^^  or  demand  of  the  plaintiff  against  the  intestate  of  the  defendant, 
**  and  the  intestate's  promise  to  pay  it,  a  reference  of  such  demand, 
^'  by  his  administrator,  (the  defendant,)  and  the  plaintiff,  to  arbi- 
'*  trators — an  award,  in  pursuance  of  such  reference,  for  a  specific 
"  sum  in  favour  of  the;latter — a  promise  by  the  defendant,  as  ad- 
''  ministrator,  to  pay  it,  and  charges  *a  breach  in  the  nonpayment 
^' of  that  sum,  it  contains  matter  enough  to  warrant  a  judgment 
'*  against  the  defendant  in  his  character  of  administrator.  The 
*'  plaintiff  is  under  no  necessity  to  aver  asssets  in  the  hands  of  the 
''  defendant,  as  administrator,  sufficient  to  pay  his  debt. 

*'  This  peculiar  mode  of  declaring  originated  in  a  plan  to  save 
''  the  Statute  of  Limitations,  and  proceeds  upon  the  ground,  that 
^<  it  neither  pledges  the  personal  responsibility  of  the  administra- 
*'  tor  after  verdict,  nor  deprives  bim  of  any  defence  he  could  have 
**  had,  if  he  had  been  charged  with  an  assumpsit  by  his  intestate  ; 
'^and  with  these  qualifications,  it  will'be  received  and  adopted.'' 
Gile^s  AdmW,  Sfc.  vs.  Ferryman,  (1  Harris  8f  GilPs  Rep  164.) 

Page  188,  Notes  [1.]  [2.]  &  [3.]  ;'  page  190,  notes  [I.]  &  [3.] 
page  191,  note  [1.] 

In  the  case  of  Oliver  Vs.  Gray,  (1  Harris  ^  GilTs  Rep.  204, 
215.)  recently  decided  in  the  Court  of  Appeals  of  Maryland^ 
[June,  1827.]  Buchanan,  Ch.  J.  who  delivered  the  Opinion  of  the 
Court,  after  a  critical  examination  of  the  principal  English  and 
American  decisions  on  the  subject,  said  :  '*  The  only  difference 
*^  between  the  act  of  limitations  iu  this  state,  and  the  Statute  of 
*^  James  is,  that  here  the  limitation  is  but  three  years ;  and  in  this 
*'  state,  the  rule  prevailing  in  England,  that  an  ackowledginent  of 
^'  the  debt  by  th^  defendant  within  the  time  prescribed  for  bring- 
"  ing  the  suit,  is  sufficient  to  take  the  case  out  of  t)ie  statute,  has 
**been  ado^ited.     In  Barney  os.  Smith.  4  Harr.  S;  *Tohn^.  4^^ 
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*'  the  venerable  man  who  then  presided,  Judge  Chase^  said  ''  the 
**  act  of  limitations  does  not  operate  to  extinguish  the  debt,  but 
«•  to  bar  the  remedy.  The  act  of  limitations  proceeds  upon  the  . 
"  principle,  that  from  length  of  time  a  presumption  is  created,  that 
"  the  debt  has  been  paid,  and  the  debtor  is  deprived  of  bis  proof 
*^  by  the  death  of  his  witnesses,  or  the  loss  of  receipts.  It  is  the 
**  design  of  the  act  of  limitations  to  protect  and  shield  debtors 
''  in  such  a  situation  ;  and  consistent  with  this  principle,  and  this 
''  view^  the  decisions  have  been  made^  that  the  acknowledgment 
"  or  adnussion  of  the  debt  will  take  the  case  out  of  the  act  of  lim- 

§ 

*'  itations  ;  because,  if  the  money  is  still  due  and  owing,  the  de- 
'*  fendant  has  not  suffered  from  the  lapse  of  time,  nor  has  any  in« 
''  convenience  resulted  to  him  therefrom."  And  again,  in  t-inother 
"  part  of  his  opinion,  he  says  ''  the  acknowledgement  to  the  sur- 
**  viving  partner  saves  and  preserves  the  remedy  in  the  survivor, 
**  and  avoids  the  bar  by  the  act  of  limitations,  It  does  not  create 
<<  a  new  assumpsit,  but^is  a  saving  of  the  remedy  on  the  original 
**  promise/'  We^  therefore,  are  not  called  upon  now  for  the  first 
*^  time  to  give  a  construction  to  that  act ;  that  task  hns  beeb  per- 
"  formed  by  others,  at  whose  hands  we  have  received  it,  with 
"  their  interpretation  of  it,  from  which,  if  we  were  disposed  to  do 
''  so,  we  should  not  feel  ourselves  at  liberty  to  depart. 

*'  Perhaps  it  would  have  been  better,  if  instead  of  endeavour- 
*'  ing  to  rescue  particular  cases  out  of  its  operation,  the  letter  of 
*^  the  statute  had  been  strictly  adhered  to;  if  the  original  debt 
"  bad  always  been  considered  as  extinguished,  and  the  moral  ob- 
*^  ligation,  treated  as  a  sufficient  consideration  for  an  express  pro- 
"  mise  to  pay,  on  which  to  found  an  action.  But  according  to  all 
*^  the  cases,  (for  in  this  at  least  they  agree,)  the  debt  is  considered 
*  as  not  extinguished,  and  the  defendant  can  only  avail  himself  of 
**  the  statute  in  England,  and  act  of  assembly  here,  by  pleading 
'<  it ;  which,  if  he  omits  to  do,  it  is  held  to  be  a  waiver  of  its  bene- 
*^  fit,  and  the  plaintiff  may  recover  on  the  general  issue,  though 
^*  the  debt  should  appear  by  the  declaration  to  be  of  longer  stand- 
^*  ing  than  the  limited  period.  This  settled  construction  haspro- 
**  duced  all  the  difficulties  and  discrepancies  complained  of;  but 
*'  it  is  a  construction  which  is  not  now  to  be  shaken  by  us;  nor  • 
*^  on  the  other  hand  should  its  operation  be  extended  further  than 
*<  it  has  already  gone. 

**  Taking  the  act  of  limitations,  then«  as  we  find  it,  operating 
«  upon  the  remedy  only,  and  not  as'  extinguishing  the  debt ;  and 
^'  feeling  the  necessity  for  a  more  definite  and  certain  understand- 
''  ing  of  the  effect  of  the  adopted  construction,  than  can  easily  be 
*^  collected  from  particular  cases,  we  will  endeavour,  not  to  re- 
"  concile  the  various  decisions  that  are  to  te  found  in  the  books 
*^  OD  this  subject,  but  to  lay  down  some  general  rules  for  the  prac- 
**  tical  application  of  the  principles  they  establish  ;  that  the  act 
*'  does  not  extinguish  the  debt,  but  only  bars  the  remedy,  andthart 
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'*  an  acknowledgment  by  the  defendant  of  the  d^bt,  or  a  promise 
'*  to  pay  it  within  the  time  prescribed,  is  safficient  Ux  revive  the 
*'  action. 

**  Firsts  then,  the  suit  is  to  be  brotight  on  the  onginal  cause  of 
"  action,  and  not  on  the  new  promise  or  acknowledgment,  which 
*  ^  only  has  the  effect  to  restore  the  remedy  ;  which  is  not  only  ac- 
^^  cording  to  the  common  practice,  but  is  directly  and  strongly  as- 
'*  serted  in  Barney  vs.  Smith. 

*'  Second.  It  need  not  be  absolute  and  unconditional,  but  a  con- 
^'  ditional  promise  is  sufficient  ;  and  in  such  case,  it  is  iDcambent 
*'  on  the  plaintiff  to  show  at  the  trial  either  a  performance  of  the 
**  condition,  or  a  readiness  to  perform  it ;  as  if  the  words  be,  prove 
'*  your  debt,  and  I  will  pay  you,  which  is  an  express  promise  to 
**  pay,  on  condition  that  the  debt  is  proved.  Heyling  vs.  Hast- 
*'  ingSj  1  Ld.  Raymond^  389.  Trueman  vs.  Fenton,  2  Cowper^ 
*'  548.  Davits  vs.  Smiik\  4  Espinasse  Rep,  36u  Lotdeth  vs. 
**  Father  gill,  4  Camp.  Rep.  186.  Bushr^s.  Barnard,  8  Johns. 
*'  Rep.  407.  These  cases  furnish  different  examples  of  condition^* 
^'  al  promises  to  pay,  each  of  Which  was  held  sufficient  to  take 
*'  the  case  out  of  the  statute. 

^'  Third.  An  acknowledgment,  to  take  the  case  out  of  the  acC 
^^  of  limitations,  must  be  of  a  present  subsisting  debt,  Qoaccompa* 
^'  nicd  by  any  qualification  or  declarations,  which,  if  true,  would 
"  exempt  the  defendant  from  a  moral  obligation  to  pay.  For  the 
"  law  will  not  raise  an  assumpsit,  or  imply  a  promise  to  pay,  what 
'*  ix\  equity  and  good  conscience  a  man  is  not  bound  to  pay.  As  if 
*'  the  defendant  admits  the  debt,  but  at  the  same  time  resists  the 
^'  payment  of  it  by  alleging  that  he  has  a  set-off  against  it,  and 
''  and  that  the  plaintiff  owes  him  more  money;  which  virtually 
'*  amounts  to  a  denial  of  his  liability,  and  a  refusal  to  pay  any  part 
'*  of  i(,  on  grounds  furnishing  a  sufficient  moral  excuse  for  not 
''  paying  it.  And  indeed,  taking  the  whole  of  the- acknowledge 
"  ment  together,  (which  must  always  be  done,)  ia  in  effect  eqaiv- 
*^  alent  to  a  declaration  that  the  debt  is  discharged.  If  it  were 
*'  otherwise,  and  the  plaintiff  was  permitted  to  avail  himself  of  the 
"  acknowledgment  of  the  debt,  and  to  reject  the  qualification,  to- 
'^'  justice  would  always  be  done  where  the  set-off,  claimed  by  the 
'^  defendant,  should  be  itself  barred  by  the  act,  or  he  should  be  in 
"  want  oftestimony  sufficient  to  support  it.  Or,  if  he  admits  the  re- 
*'  ceipt  of  money ,  and  that  it  has  not  been  paid,  but  claims  it  as  a  gift ; 
"which,  if  true,  would  exempt  him  from  any  liability  to  pay.  Or, 
"  if  on  being  called  upon,  the  party  says  he  has  paid  the  debt,  and 
*'  will  furnish  the  receipt,  but  fails  to  do  so,  this  will  not  be  anffi- 
"  cient  to  charge  him  ;  but  is  the  very  case  intended  to  be  pro- 
"  vided  for  by  the  act,  the  case  of  a  man  who  is  supposed  to  have 
*'  lost  his  evidence  of  payment.. 

"  Fourth.     An  acknowledgment  of  the  debt,  with  a  naked  re- 
*  fusal  to  pay,  or  a  refusal  accompanied  with  an  excuse  for  not 
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'*"  paying  it,  which  ia  itself  implies  an  admission  that  the  debt  re- 
''  mains  dae,  and  furnishes  no  real  objection  to  the  payment  of  it. 
*'  is  sufficient. 

"  Fifth.  Any  unqualified  acknowledgment  of  a  present  sub- 
^*  siating  debt,  or  acknowledgment,  with  no  other  excuse  for  not 
"  paying  it  than  a  reliance  on  the  bar  created  by  the  act  of  limita- 
*'  tioDS,  is  sufficient  to  take  it  out  of  the  act.  Clarke  vs.  Brad- 
"  ahaw  Sf  CoghlaUy  3  Esp.  Rep.  155.  Bryan  vs.  Horseman ,  4 
*'  Eastt  S99.  Evansy  in  the  notes  to  his  translation  of  Pothier 
^>  on  Obligations^  suggests  to  those  whose  claims  are  barred  by 
<'  the  statute,  and  who  wish  to  obtain  an  acknowledgment  of  the 
**'  subsistence  of  the  debt,  the  utility  of  tiling  a  bill  of  discovery, 
'^  and  adds, '  if  the  subsistence  of  the  debt  is  admitted,  and  without 
•*  perjury  it  cannot  be  denied,  it  will  not,  if  there  is  any  consistent 
*'  cy  of  decision,  be  of  any  avail  to  add  a  claim  to  the  protection 
"  of  the  statute.* 

*'  The  act  of  limitations,  according  to  the  received  construction, 
*'  proceeds  upon  the  supposition,  that  from  length  of  time  (he  debt 
"  is  paid,  and  was  only  intended  to  protect  a  party  where  the  pre- 
<<  sumption  arising  from  lapse  of  time  is,  either,  that  the  debt  has 
•'  been  discharged,  ^r  never  existed,  and  not  to  protect  him  from  a 
'  •'  debt  acknowledged  by  himself  to  be  still  due  and  unpaid,  with  no 
"  other  excuse  for  not  paying  it  than  the  supposed  har  created  by 
"  the  act.  When,  therefore,  a  piirty  admits  the  debt  to  be  due, 
^'  but  standing  upon  the  act  of  limitations  alone,  in  the  same 
'*  breath  refuses  to  pay  it,  he  adqoits  a  case,  to  which  the  act,  ac- 
'^  cording  to  its  spirit  and  reason,  does  not  apply,  under  the  intcr- 
*'  pretation  given  to  it,  and  his  refusal  cannot  avail  him.  But  the 
"  continuing  existence  of  the  debt  continues  and  carries  with  it 
^'  the  implied  assumpsit  that  the  law  raises,  which  is  not  rebutted 
**  by  his  refusal  to  pay.  Hence  the  very  common  use  in  the  books 
«  of  the  terms  '•  takes  the  case  out  of  the  statute  of  limitations ;" 
'^  that  is,  that  it  is  a  case  not  embraced  by  the  statute. 

**  8izth.  The  acknowledgment  of  the  debt  may  be  in  whole 
'*or  in  part. 

'*  Seventh.  It  is  sufficient  if  it  be  after  the  bringing  of  the 
"  suit.  Yea  vs.  Fouraker,  2  Burr.  1099.  Which  could  not  regu- 
^*  larly  be  if  it  stood  upon  the  footing  alone  of  evidence  only  of  a 
*'  new  promise,. the  replication  being  assumpsit  infra  tres  annos 
*'  before  the  bringing  of  the  suit,  and  confining  the  issue  to  a  time 
"  withiatfaat  period  ;  so  that  an  acknowledgment,  made  after  the 
'<  bringing  of  the  suit,  would  not  be  within  the  issue.  The  issue, 
^  therefore,  in  3uch  a  case,  must  be  sustained  on  the  part  of  the 
*'  plaintiff,  on  the  idea  of  an  implied  promise,  continuing  and  run- 
**  ning  with  the  old  debt  acknowledged  to  be  still  due. 

''  Eighth,  An  admission  that  the  sum  claimed  has  not  been 
*'  paid,  is  not  sufficient  without  some  further  admission,  or  other 
*'  proof,  that  the  debt  once  existed. 


/ 


«( 


."jL4b  ADDENDA. 

"  Nintft,  Tho  ackoowledgmeDt  need  not  be  made  to  the  plain- 
"•  tiff  himself,  bat  may  be  made  to  any  body.  else. 

*'  Tenth.  What  kind  of  promise  or  acknowledgment  is  fiufficient 
"  to  take  a  case  out  of  the  act  of  limitations,  is  for  the  court  to 
*^  decide  ;  axd  the  evidence  offered  to  pro^e  such  promise  or  ac- 
'*  knowiedgment,  is  proper  to  be  sabmiited  to  the  jury,  as  ia  other 
^'  cases,  under  the  direction  of  the  court. 

'*  It  has  been  contended  in  this  case,  that  where  the  defendaot 
Silleges  the  debt  to  have  been  discharged,  and  refers  to  a  parti- 
cular mode  of  discbarge,  the  plaintiff  may  entitle  himself  to  re* 
"  cover  by  disproving  the  mode  of  discharge  referred  to^  We 
'^.'aro  aware  that  the  same  has  been  said  elsewhere.  In  HeiUngs 
''vs.  Shaw,  2  Serg.  ^  Low.  236,  Chief  Justice  GMs  said, 
**  '  where  the  defendant  has^'stated,  not  that  the  debt  remained  doe, 
**  but  that  it  was  discharged  by  a  particular- means,  to  which  he 
''  has  with  precision  referred  himself,  and  where  he, has  designat- 
*'  ed  the  time  and  mode  so  strictly,  that  the  court  can  saj  it  is 
''  impossible  it  had  been  discharged  in  any  other  mode.  There 
''  the  court  have  said,  if  the  plaintiff  can  disprove  that  mode,  he 
*'  lets  himself  in  to  recover,  by  striking  from  under  the  defendant 
''  the  only  ground  on  which  he  professes  t^  rely.^'  But  afler- 
**  wards,  in  Bealevs.  Nind^  6  Serg.  8f  Low,  517,  Justice  BayUy, 
**  after  reciting  the  words  of  Chief  Justice  Gibhs,  says,  "  I  cer- 
*'  tainly  am. not  aware  of  the  cases  to  which  my  hord  Chief  Jus- 
*'  (ice  Gibba  refers  to  support  that  position."  Thus  strongly  ques- 
**  tioning  the  soundness  of  the  proposition,  to  which,  (seeing  tbc 
**  inroads  that  have  already  been  made  upon  the  statute,  which 
''  we  arc  not  disposed  to  push  any  farther,  and  no  such  decision 
"  having  been  made  by  this  court,)  we  are  not  prepared  to  yield 
'*  our  assent ;  bi^t  think  that  every  acknowledgment  of  a  Aebt^ 
'^  which  is  offered  to  take  a  case  out  of  the  act  of  limitations,  mast 
'*  be  taken  altogether  ;  and  that  no  evidence  can  be  ceceived  to 
*<  turn  a  denial  of  the  existence  of  the  debt  into  an  acknowledge 
''  ment  of  a  subsisting  liability,  by  proving  that  be  was  nustakea 
*^  in  supposing  it  to  have  been  paid.  Which  would  be  to  take  a 
**•  case  out  of  the  act  of  limitations  by  other  proof  thanibe  ac- 
'*  knowiedgment  of  the  party ;  for  in  such  a  case  be  manifestly  oot 
'*  only  does  not  intend  to  acknowledge  a  present  subsistii^  debt, 
'*  but  in  fact  denies  it,  and  there  is  nothing  to  carry,  or  on  which 
the  law  can  raise  an  implied  assumpsit.  The  declaratioDs  of 
the  defendant  are  the  plaintiff's  own  proof,  and  if  he  chooses  to 
introduce  them,  he  must  be  content  to  take  them  as  they  are, 
**  and  cannot  be  permitted  to  disprove  them  by  other  evidence,  in' 
*'  order  to  raise  an  implied  promise,  or  to  furnish  evidence  of  tf 
*»  promise  to  pay  a  debt,  the  existence  of  which  is  denied.  Wkh 
"  these  views  of  the  subject  we  do  not  (hinki  from  the  evidence 
*'  set  out  in  the  record,  that  the  plaintiff  is  entitled  to  recover. 
''  Whatever  might  have  been  the  effect  of  the  expressions  of  re- 
^'  gret  by  the  defendant,  if  they  stood  alone,  *'  that  the  plaintiff  had 
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**  been  excluded  from  the  deed  of  (rust,  and  hsd  not  been  allowed 
**  to  come  in  for  hfs  claim,"  the  declarations,  aWays  accompany- 
**  ing  them,  ''  that  he  did  not  consider  that  he  v^s  indebted  to  the 
**  plaintiff,  because  he  had  it  in  his  power  to  haVa  saved  himself 
**  with  the  securities  received  from  William  Taylor,  and  oueht 
*^  not,  therefore,  to  have  looked  to  him  for  the  mon^y,"  sufficient- 
"  ly  show  that  it  never  was  his  intention  to  acknowledge  the  claim 
**  of  the  plaintiff  as  a  subsisting  debt  due  by  him,  buv.on  the  con- 
**  trary,  taken  together,  amounted  to  a  denial  of  any  existing  lia- 
*'  bility  on  him  to  pay;  and  for  a  reason,  whicb^  if  tru€^,  furnished 
**  a  reiil  objection,  and  sufficient  excuse  for  not  paying  it.  For 
'*  if  the  plaintiff  had  in  his  hands  securities  nith  which  h^  should 
'^  and  might  have  covered  the  amount  of  his  claim,  but  fromnegli. 
"  gence  or  misapplication  of  the  funds  did  not  do  so,  he  should 
"  not  now  look  to  the  defendant  for  it ;  nor  can  he  be  permitted 
'  ^  by  evidence  of  the  insufficiency  of  those  securities  to  convert 
**  the  defendant's  denial  of  his  liabilityinto  an  acknowledgment  of 
^'  a  present  subsisting  debt" 

Page  191  note  [1.]  In  the  case  of  Stafford  vs.  Bryan  (l 
Paiges  Rep,  239,  241,  242.)  Walworth,  Ch.  in  pronouncing 
his  Vecree^  said  ;  **  The  only  question,  therefore,  in  this  cause  is 
•*  whether  the  recovery  is  barred  by  the  statute  of  limitations.  This 
'^  suit  was  not  com^oenced  until  nearly  eight  years  after  the  acknow- 
*'  lodgment  and  promise  to  Benedict;  and  although  the  complainant 
^'  commenced  two  suits  in  the  supreme  court  in  the  mean  time,  one 
**  of  which  was  discontinued,  and  in  the  other  he  was  nonsuited 
^  because  he  could  not  then  prove  sufficient  to  take  the  case  out 
'^of  the  statute,  neithe{  of  those  suits  can  avail  him  any  thing 
**  here. 

"  The  defendant  is  called  tipon  by  the  complainant  to  answer 
<<  whether  he  has  not  admitted  his  indebtedness,  or  promised  to  pa} 
'^  this  demand,  within  six  years  previous  to  the  commencement  oi 
<*  this  suit.    In  his  answer,  the  defendant  explicitly  denies  both 
*^  and  the  answer  being  responsive  to  the  bill,  is  evidence  in  hii 
'*  favor,  and  must  be  considered  conclusive,  unless  disproved  b' 
^^rnore  than  one  witness."    And  aAer  remarking  upon  the  testi 
mony,  the  Chancellor  added ;  ^*  There  is  not,  therefore,  sufficien 
*'  in  this  case  to  satisfy  me  that  the  defendant  has,  within  six  year 
"  before  the  commencement  of  this  suit,  admitted  that  he  owed,  o 
**  promised  to  pay  the  note  in  question ;  and  the  admission  in  hi 
^'  answer  of  the  giving  the  note,  accompanied  with  the  declaratia 
^  of  his  belief  that  it  had  been  paid,  is  certainly  not  sufficient  t 
*^take  the  case  out  of  the  statute  of  limitations.     (Clemenston  \ 
"  WUUam$,  8  Cratch  72.) 

"The  complaioant's  bill  must  therefore  be  dismissed  wit 
^'  coats.'* 
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Page  208,  notf  [1]  The  Statute  of  limitations  is  a  good  Plea 
in  bar,  in  equity  as  well  as  at  law.  Stafford  vs.  Bryan^  I  Paige's 
Rep.  239.  ^ 

The  defendint  can  only  avail  himself  of  the  Act  of  Limitatfons, 
by  pleading  '< ;  which  if  he  omits  to  do,  it  is  held  to  be  a  waiver 
of  its  bf^neBy  and  the  plaintiff  may  recover  on  the  general  issue, 
though  the  debt  .should  appear  by  the  declaration  to  be  of  longer 
'  standing  Uan  the  limited  period.  Oliver  vs,  Gray^  1  Harris  %- 
GiWsRfP^  215,  216. 

FagF  218,  note  [1 .]  '*  Where  in  an  action  on  a  promissory  note 
<*pattible  four  months  after  date,  the  defendant  pleaded  non  as- 
•<  ^mpsijt  infra  tres  annos^  to  which  the  plaintiff  replied^  that 
.('he  at  the  time  of  making  the  promise,  was  beyotid  seas  and 
'<  without  the  jurisdiction  of  the  court,  and  so  remained  and  con- 
<*  tinned,  &c.  and  the  defendant  demurred — Judgment  was  ren- 
<<dered  for  the  plaintiff;  for  that  mode  of  pleading  the  act  of 
^'  limitations  in  this  case,  is  defective. 

Archer,  J.  in  delivering  the  Opinion  of  the  court,  said  ;  "This 
('mode  of  pleading  the  statute  oi  limitations  is  in  many  cases  not 
"  available ;  and  Williams  in  his  notes  to  Hodsden  vs.  Harridge^ 
<<  2  Saunders,  63,  [note  6,)  assigns  as  a  reason,'that  if  the  cause  of 
*<  action  accrued  within  six  years,  it  is  immaterial  when  the  prom- 
"  ise  was  made,  because  the  statute  operates  as  a  bar  only  from 
<<  the  time  the  cause  of  action  arose,  and  not  from  the  time  of 
"  making  the  promise,  the  words  of  the  statute  being  *  within  six 
"years  next  after  the  cause  of  action  accruing,'  and  not  after,  and 
'<  ho  puts  these  pases  in  illustration  of  the  principle.  If  a  prom- 
'•*  issory  note  were  made  seven  years  ago  to  pay  money  within 
'^  three  years  after,  the  statute  is  no  bar;  so  if  it  were  made  sev- 
^*  en  years  ago  to  pay  money  within  three  months  ^afler,  though 
•'  the  statute  would  be  a  bar,  yet  the  defendant  must  not  plead  non 
'^  assumpsit  infra  sex  annos,  for  that  wx)uld  be  bad ;  but  the  plea 

<  must  be  causa  actionis  non  accrevit  infra  sex  annos.     This  last 

*  case  is  precisely  the  one   presented  here  for  our   consideration, 

<  and  must  have  the  same  rule  applied  to  it ;  for  the  phraseology 
'  of  the  English  statute,  so  far  as  concerns  this  point,  is  precisely 
'  in  conformity  with  our  statute  of  limitations.  And  it  is  recom- 
'  mended  in  the  note  referred  to,  as  the  safest  and  best  mode  in 
'  all  cases  of  assumpsit  where  limitations  attach  to  plead  actio  non 

*  accrevit,  Sfc.^  murdock  vs.  Winter's  Admr.  1  Harris  Sf  GilTs 
Rep.  471.  473. 

APPENDIX. 

Note  (A.)  pages  385,  386. 

In  the  case  ofBagley  4*  AL  vs.  Wallace^  {In  Error, — 16  Serg. 
^  jR.  Mep.  245,  250.)  the  principal  questions  were,  1st.  Whether 
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a  purchase  of  Lands  belonging  to  the  Commonwoalth,  for  which 
payment  was  made  to,  and  a  conveyance  received  from  the  proper 
officers  of  the  Commonwealth,  but  the  sale  whereof  was  not  made 
in  the  special  mode  appointed  by  Law,  would  pass  the  title  of  the 
Commonwealth !  2d.  Whether  a  quiet  possession  for  two  score 
years,  by  honest  purchasers,  under  such  a  conveyance,  would  be 
protected  by  the  Stsitute  of  Limitations  1  The  Court  below,  deci- 
ded both  questions  in  the  affirmative  ;  but  Tod,  J.  delivering  the 
Opinion  of  the  Supreme  Court,  said;  '' This  judgment  appears 
*^to  be  erroneous.  By  the  attainder  of  Andrew  Allen^  his  lands, 
''whether  held  by  legal  or  equitable  rights,  were  by  the  law  rest- 
<^ed  in  the  commonwealth,  to  be  sold  by  officers  specially  appoint* 
'^  ed,  and  in  a  special  mode,  by  auction,  to  the  highest  bidder  ;  and 
^'  the  officers  appointed  to  that  duty  were  to  be  bound  by  oath,  not 
*'  to  be  interested  directly  or  indirectly,  or  to  make  any  bene6t  by 
"  the  forfeited  estates.  The  officers  of  the  land  office  were  bound 
''by  this  law,  and  cpuld  not  appropriate  the  forfeited  estates,  or 
^  any  part  of  them,  by  warrant  and  survey  :  nor  could  they  con- 
"  firm  such  appropriation  by  any  act,  or  by  any  acquiescence. 
*'  Warrant  and  survey  were  for  vacant  lands  only.  The  title  of 
*'  John  Nicholson  was  null  and  void,  so  far  as  it  interfered  with  the 
''estate  forfeited  by  Allen. 

''  Then  does  the  act  of  limitations  help  the  case  1  We  think 
"  not.  The  general  rule  is  admitted,  that  the  commonwealth  is 
'^  not  bound  by  the  statute ;  but  it  is  said  there  is  a  distinction, 
"  that  though  the  commonwealth  is  not  bound  in  her  sovereign 
''  right  of  original  dominion,  yet,  as  to  every  secondary  or  deriva- 
^'  tive  right  of  property,  she  is  bound  by  the  act.  This  distinctipa 
''  cannot  be  admitted.  It  seems  to  be  unknown  to  the  law,  and  it 
"  would  abolish  the  implied  exception  altogether,  as  far  as  it  re- 
<'  spects  Pennsylvania  ;  for  it  is  supposed,  the  only  title  which 
'*  the  commonwealth  can  have  in  lands  must  be  secondary  or  de- 
'*  rivativc. 

"  Admitting  the  title  of  the  commonwealth,  it  is  argued  by  the 
*'  counsel  of  the  defendant  in  error,  that  there  exists  no  real  cause 
"to  apprehend  disturbance,  by  or  under  the  commonwealth, to 
"  Tiffany^ s  possession.  They  say,  that  such  a  thing  never  was 
*'  heard  of  in  Pennsylvania,  and  never  will  be,  as  an  attempt  by 
"  the  government,  to  take  from  honest  purchasers  their  property 
'*  and  their  homes,  afler  a  quiet  possession  of  two  score  years,  on 
*Mand  twice  purchased  and  paid  for  :  first,  from  the  old  proprie- 
^'  taries,  and  then  from  the  commonwealth,  informally,  indeed,  but 
^'  with  the  full  knowledge  of  all  the  officers  of  government.  AU 
'^  this  I  believe  to  be  true.  Indeed,  I  could  almost  say,  I  am  sure 
'^  it  is  all  true,  provided  the  facts  are  as  stated.  Yet,  what  we  are 
'^  to  decide,  is  the  question  of  title:  and,  we  are  bound  to  say, 
"that  John  Nicholson^  though  a  public  officer,  had  no  more  right 
'Uhan  any  other  person,  to  take  up  public  lands  against  the  ex- 
'  press  directions  of  the  law.     If  any  difference,  his  being  comp- 
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^^  troller  general,  makes  his  title  the  worse.  If  inooceiit  peraoos 
"  suffer,  we  can  only  regret  that  such  is  the  law.  It  is  not  for  the 
'^  court  to  be  generous,  and  to  deal  out  by  anticipation  the  liberaU- 
''  ty  of  the  government  Several  thousand  acres  are  said  to  be 
'<  held  in  the  same  manner  with  the  tract  in  questiT>oi.  Then,  pro- 
"bably,  it  is  a  subject  important  enough  to  attract  the.i^oticeof 
"the  legislature." 

Note  (A.)  page  371.  In  the  case  of  Walker  8c  Al  vs.  WdOur 
^Al,  (16  Serg.  ^  S.  Rep.  379,384.)  Huston,  J,  wkodeHver- 
ed  the  Opinion  of  the  Courts  said ;  ''The  doctrine  that  the  ata- 
''tute  of  limitations  does  not  apply  in  cases  of  trust,  has  been 
<<  much  misunderstood.  It  only  applies  in  cases  of  express  trust, 
'*  when  the  rights  of  trustee  and  cestui  que  trust  make  but  one 
'^  title  ;  where  there  is  a  confidence,  or  was  a  confidence,  between 
'^  the  parties ;  and  even  then  I  will  not  say  it  applies,  where  the 
''trustee  openly  and  distinctly  denies  the  right  of  cestui  que  iruH^ 
"  asserts  his  claim  and  title,  and  holds  possession  adverse  to  him 
"  with  his  knowledge,  &c.  But  it  never  applied  to  implied  trusts ; 
'*  to  all  those  case^,  where  he  who  has  the  legal  title  denies  and 
'*  disclaims  all  trusts,  claims  and  acts  in  all  cases  and'  in  all  re- 
''  spects  as  sole  and  exclusive  owner :  much  less  does  it  apply  ta 
**  cases  whccie,  along  with  such  occupation  and  claim,  the  party 
'^  has  the  legal  title  of  record,  and  the  trust  is  to  be  made  out  by 
*^  old  hearsays,  vague  recoUections/and  forgotten  or  abandoned 
"claims.** 
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accounts:  3. 175. 

open  and  unfinished,  76'. 

vtatate  of  limitations  no  plea  in  bar  to,  71.  70. 
what  acknowledgiiu:nt  evidence  of,  S2. 
between  merehantf,  &c. 

exception  concerning,  70. 
parties  within,  71. 
inerchant0,  ib. 

foreign^  ib.  / 

inland,  ib. 
other  tradeamen,  ib. 
tUiteTy  formerly,  71. 
accounts  within,     , 

current  and  open^  71  to  76. 
aiittr,  if  stated,  ib. 
not  to  bo  divided,  78. 

mutual  credits  and  reciprocal  demands,  79. 
tdittty  if  all  on  one  side,  ib. 

demand  of  one  party  be  Ions  after 
^  .        .  ,  the  other,  80. 

Acknowtedgtnent,  see  tit.  Pt^omiae. 

of  debt,  evidence  of  a  promise  to  pay,  190. 
slightest  sufficient,  ib.  to  201. 
after  action  brought,  190. 
general  evidence  of,  200.    • 

of  one  of  several  makers  of  a  joint  and  several  promiisorv 
note,  202.  *^ 

may  be  given  in  evidence  against  the  others,  ib. 
if  after  bankruptcyl  q.  205. 
Aeiion$f 

what  within  the  Statute  of  Limitations 
'  Real. 

Formedon,  7  to  11.  see  tit.  Ibrmedon. 
Mixed. 

Ejectment,  18  see  tit.  JSatry. 
Personal. 

Account,  8. 175.  see  tit.  .^ccotcnte. 
assumpsit  88.  see  tit  ^ssumiwit. 
debt,  86.  see  tit.  Debt. 
detinue,  8. 
case 

for  slander,  8- 175.  see  tit  Costs- 
stir  Uover^  97.  see  tit  Tnmtr. 
replevin,  3. 
trespass,  110  to  117-  see  tit.  2Wmnms. 
to  lands,  110. 

personal  Property,  111. 
persons,  id. 

70 


•  * 


654  INDEX.    # 

commcnciDg  of,  to  sare  the  sUtnte  of  limitatioiui,  118  to  147. 
whftt,  left  to  every  court  to  say,  118. 
by  bill  of  Middlesex,  ib. 
latitat,  ib. 

if  for  a  BDiaUer  Bfim  tatB 
laid.  119. 
sited  in  vacatioD  119  to  182. 

original, 

in  trespass  and  assault,  132. 
quare  elauium  fregity  18S. 

with  intent  to  declare  in  asfiiivi|Mte,  184* 
.    in  a  different  county,  189* 
capias  clautum  fregit,  189  b  14^  . 

eridenoe  of  an  origiual  sued  oat  witou 
time,  142. 

continuing  of,  147  to  156. 

process  must  be  returned,  147  to  149* 

merely  sued  out  not  sufficieut^  IBS. 

bill  of  Middlesex  returnable  the  same  day,  147. 

will  not  be  set  aiide,  148; 
attachment  of  pririlege,  returnable  on  a  geaeral 
return  day,  148. 

Toidable,  ib.  . 
not  Toid,  ib. 
original  for  the  true  cause  of  action,  IM. 
need  not  be  returned,  ib. 
alii^tr,  formerly,  155.  .    ,-/ 

if  by  common  ctoustim  frtgUt  154. 
by  the  same  plaintiff^, 

commenced  by.bill  of  Middlesex,  cannot  be  conUnaed  by  attach- 
ment of  privilege,  150. 
other  plaintiffs,  in  jure  a/«mv«.        ,  ,  ^...^.#. 

3oumeys»  accounts,  156  to  162.  see  UU  ''S?7<»\ii*«2!£L„ 
the  equity  of  the  fourth  section,  199  to  174.  seetit.  Otttfotery. 

AiminUttalar,  see  tit.  Executor. 

suit  in,  liwr  manner's  wag«8,  94.  ^ 

statute  of  limitations  fdeadaMe  to,  9$. 

Afidant, 

for  leare  to  plead  the  statute  of  »i»i^t«ons.         ^ 
when  shall  take  the  debt  out  of  the  stattite,  199. 

AiMignutfbiuinf^  k     9io 

formof  declaring  by,  219.  ,      -j   « 

statute  may  be  pleaded  to  aotidi  by,  w,  9d. 

^••^"**"'' VjiniD^imin  whohas  right  to  take  adrantaguof  the  etatnte,  87. 

eiTcs  a  new  title,  ib.  *  ^  l   s^  _*  ^\t. 

of  debtby  (Smmissioners  of  bankrupts,  does  not  tak«  it  <Wt  of  the 

statute,  84. 

^,sumpsi<,  83  to  86.  *.4«4.Ba 

BOt  mentioned  IB  the  statute  88.         ,«,.,.       su 
construed  te  be  within  the  meaning  of  the  legislature,*. 

MweUinth»«»actiq«asinthes»Ymgpro¥iso,8B.l«. 

bT  one  obUgor  agiintt'his  co-obUgor  fbr  emitnbtttion,  86. 
if  the  statuU  of  Umitotioas  be  plMdabto  (^^  ib 

AtUuhmmiofPrUriUgt.  148.  155.  156.  see  tit.  JfitUm. 
returnable  on  a  general  return  day. 
Toidable,  148. 
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Attuchmint  qf  Privilege t  coaiinned. 
not  void,  146. 
in  the  eonuAon  pleai 

in  th«  nature  of  an  original,  155. 

•affieient  to  show  the  teite  without  the  continuances, 
lb. 
Mtomey^t  feesi 

statute  pleadable  to  ottttmpsil  for,  S3. 
mliter,  Xoraierly,  ib. 

B 


Bankrupt, 

aeknowledgmeBt  of  debt  by,  if  restores  the  remedy  against  a  joint 
maker  of  a  promissory  note  1  q.  206. 
Beyond  Sea,  see  tit.  DUabUii^.  « 

defcodaot,  if  action  be  sared?  a.  176. 
within  the  equity,  17o. 
Inland,  179. 

Scotland,  since  the  union,  ib. 
BUI  of  Mid^i$ex,  see  tit.  Action. 
Bond, 

a»avmp»it  br  one  obligor  against  bis  co-obligor,  85. 

if  the  statute  orlitiiitations  be  pleadable!  q.  ib. 


Ca«e»96  to  110.  see  tit.  Slander,  TiHtver,  Costs. 

lbrtorts»  * 

when  the  statate  begins  to  ran,  96. 
grounded  upon  a  record,  ib. 
Oapiaa,  see  tit.  Action. 

.    proper  to  be  read  fat  evidenee  to  prore  the  time  of  eomoMoetBg  the 
action,  141. 
eridence  of  an  original  sued  out,  142^ 
doHR  and  cfiln/.  57, 5H. 

to  aroid  the  statnte,  ' 

must  be  upon  the  land,  51.  « 

ontmo  damandi,  ,58. 
CUmmoHy  Taumta  m,  25  to  28.  * 

disseisin  of,  25.  % 

adverse  possession  by,  27.  ' 

ouster  of,  28.  -  « 

Contiiiwmce  of  Action,  147  to  149.  se^  tit.  Action,  Joumeyf  Accountt,  Outr 

lawry. 
Cop^tddm 

admittance  of  heir  .at  law  daring  an  oatstanding  lease,  41. 
CopetruBV,  25  to  28. 

disseisin  of,  26. 
adrerse  possession  by,  27. 
ouster  Of,  28. 
Coitt,  in  aetioBi  for  suuiderous  words,  102  to  110.  see  tit.  8landet\ 
no  greater  than  damans,  ib. 
where  the  words  are  m  themselves  actionable^  109. 
the  special  damage  be  laid,  ib. 
Cottage,  see  tit  Manor. 
CrimmuU  CowoerMoHon,  113.  see  tit  71respass. 
CroioR^ 

not  barred  by  any  «f  the  stafotes  of  limitation,  19. ' 


Dfath.  64.  see  tit.  Entry. 
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Debtf  86  to  94.  iee  tit.  Piea  and  Fleading^  AcknowUdgnienti  Promise,  In- 

dei^vrt. 
for  rent  reserved  bj  indenture,  86. 
an  escape,  88. 

money  levied  under  a  fiari  /adaSt  Against  the  sheriff,  91. 
on  the  statute  of  tithes,  ol. 
npon  an  award,  90.  > 

rafted  by  law,  witiioat  a  lending  or  contract,  93. 
barred  by  the  statute,  cannot  be  set  off,  94. 
Deelart^Aim^  see  tit.  Pleading. 
Demnurtr,  see  tit.  Pleadwg* 
Dmartwre,  sea  tit.  Pleadings 
.     JDuaM/ity,  69  to  69. 

plaiatiif  tuder,  wh«D  formedofl  descends,  59. 

right  of  entry  kccrues,  ib. 
may  sue  within  ten  years  after  its  remora],  ib. 
^  sQMe^aent  does  not  fare  the  right,  60. 

concurrent,  64. 
XHa$eiMm,  19. 

cannot  be  of  an  nndiTlded  moiety,  25. 
mast  be  strictly  prored,  SI. 
what  not,  31,  32. 

E 

EcdtsituUoal  Pereoiw, 

not  bound  by  any  of  the  sfatotes  of  limitations,  19. 
EjeUnwU,  18. 

rights  of  entry  tried  by, 
spaeial  verdict  in,  23. 
Entry,  Right  of,  18  to  58. 

when  maybe  pursued  after formedon barred,  II. 
accrues,  statute  begins  to  ran,  37. 
for  a  forfeiture,  26. 

condition  broken,  49. 
after  the  death  of  him  to  whom  it  first  acemed,64. 
J^rroi'y  168.  see  tit.  Otitlmrrt^ 
Escape,  , 

debt  for  a^inst  the  nhcriff,  not  within  the  statate,  88. 
•    JCxecuior  see  tit.  Outlawry ^  Joiqmeyt^  Accounts,  Pleading. 

promise  to,  cannot  be  given  in  evidence  on  non  assumpsit  to  the 
testator,  189.  ♦ 

•   F 


Faetor,70. 
Forfeiiyre, 

if  the  lord  can  enter  for,  after  twenty,  jears'^  ([•  27. 
when  may  be  presumed  to  be  waived,  ib. 
Formeitonf  7  to  17, 

nature  of,  ib. 
for  whom  it  lies,  7. 
in  descendar^  ib. 
remainder,  8. 
reverter,  9. 
not  within  the  ancient  limitations,  9. 

when  not  brought  within  twenty  years  by  persons  entitled  toes< 
tate-tail,  with  remainder  over,  10. 
effect  on  him  in  remainder,  11. 

H 

Habeas  Corpus,  , 

plaint  reteoved  by,  142  to  147. 
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UnprtsoHtd, 

innediately  ftfter  right  of  entry  kceroed,  60. 
does  ii«t  tare  the  ttatvte,  ib. 
Indenture,  lee  Ht  />c6<. 

rent  reaeired  by,  not  within  the'at»tnt6)  86. 
Merfff, 

payment  of,  npon  •  mortgage,  46. 


Jomi  Tnumt, 

adrerte  pofsetiion  by,  27. 
oofter  or,  28. 
/ouHMSff '  Account^^  166  to  162. 

action  maintainable  by,  ib. 

only  by  the  tame  phuntiffi,  15ft. 

or  one  of  them,  who  sued  the  firtt  writ,  ib- 
^  net  by  the  executor,  where  plainiiifdiet,  ibb 

o/ifer,  if  defendant  die*,  ib. 

if  two  plaintii&i,  and  one  only  diet,  ib. 
former  writ  moit  be  eontinain^  in  court,  160. 

retnmed,  ib. 
Judgmmt  revtr$ed  by  error, 

new  action  must  beTcommenced  within  a  yea^,  158. 


LatOai,  aee  tit  Actum,  Pleading. 

where  for  a  imaller  turn  than  the  damagea  laid,  119. 

sued  out  in  racation,  ib.  to  182.  ^ 

Leate, 

outstanding,  87  to  40,  see  tit  £ntry. 

M 

Manort 

pot tetsion  of,  effect  on  other  rights,'  25,  26. 
JIfcrelaiit,  see  tit.  A€eounta.\ 
Mortgage,  , 

payment  of  interest  upon,  49. 

N 

yegligenee, 

in  actions  for,  when  statute  begins  to  run  1  q.  101. 

t 

o 

OrigituJ,  see  tit.  Aeliont,  Jbumeyt*' AeeowUt,  Ovtlaiory, 

action  commenced  by,  bv  administntrix,  may  be  continued  by  ad- 
ministratrix and  husband,  by  biU,  170. 
Ouster, 

actual,  22. 

what  equtfalent  toj  ib. 
of  tenant  in  comynon,  28. 
joint  tenant,  ib. 
.  when  presumed  from  length  of  adrerse  puisessioMSI. 

•  Outlatay,  168to  174. 

rcTcrsed  by*error,  165. 
aTOided  by  plea,  ib. 

other  meant,  ib. 

■ew  action  may  be  eommcuead  within  a  jear,  163. 
in^LondoB,  ptaintijrBsay  dechure  in  anothar  county*  lv5. 
whether  Uie  action  be  local  or  tnuuitOTy,  ib. 
equity  of  the  seiction  concerning, 
writ  brought  within  thiic  discontinued  by  death,  166. 
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Outlamry^  cootaaaed. 

eqaitjof  tke  •ecUon  CMMniag, 

reatonabU  time,  1<& 
irhat  •  rewoaaUe  time,  ib.  Vf%. 
will  not  be  enlaiiged,  except  vnier 

ctrenautaiicefi  169. 
alHier,  formefty^  W. 


P0iremwt  see  tit  Copairtmtr, 

Pmimr,  see  tit  AdtnmoUdgmmt,  FrmKU^ 


to  wbott  tbe  ttetnte  awUtf » Ift. 

IHmomI  Pi«ultitf,  tee  tit.  Biftieation, 
itetiite  oflialwtioikSi 

sot  pleedable  to  debt  for  tnrean  of  rent  reeeiTid  bj  iaAen- 
ture^  87. 


encteepe, 

moaey  leTied  under  mikrifinim 
•gi&it  theeheitt^91. 
en  the  tUtate  of  titbet,  97. 
QMMi  ib  awiidi  W* 
xdeed  by  law,  98. 
writ  lit  rttiumaitiU  fmrU  bowpmw,  ib. 
■eed  not  be  pleaded  in  eieetmeQt»  S. 
pleadable  to  an  astumpiit  Cur  an  attomey'i  iMt,  8b. 

money  levied  va^M  •.jf^JMM. 

a«dnttfbeiberii;ib. 
a  debt  attuned  by  eemmietieMrf 
of  baoknipts,  ib. 
rnnit  be  pleaded  in  pertonal  aodon,  807. 
eannot  be  taken  adTantafe  of  on  melkm,  806. 

by  error,  809- 
on  demnrrer^  ib> 
in  debt,  if  necestaiy  to  be  pleaded  %  q.  811. 
old  way  of  pleading,  888. 

wben  pleaded  to  the  whole  of  a  deelar8tion,«id  bad  iBPWt, 
relates  to  a  diitinct,  and  not  to  a  eontinned  aet,  289, 8A 
may  be  pleaded  to  part  of  the  tietpatt  ceaiplaiHed  of,  SR. 
noil  atMniMif  ^i/ra  nx  amuu, 

when  inraiBoiettt,  816  te  218.    ' 
atUio noti ocerwUiK/ra  nx  amiet, 

■afeet  way  of  pwadins,  8181'^ 
martawwer  Am  piombe  God  in  tiw  deebiatienrSlt.  82L 
■bonU  oonolode  with  a  ▼evificatioii,  288. 
moit  diaeloae  the  matter  wbieh  the  ttatate  aakee  a  bar,  288. 
or  will  be  bad  on  tpeeial  deminrer,  889. 

fight  0^  »«it  hair e  aboived  within  twenty  yonvi.  18. 

meet  be  shew*,  as  well  as  of  psopeny,  8. 
adfcrse  for  twenty  years,  tolls  entry,  19. 

ciTee  a  eonmete  possessory  title,  28. 
how  has  Men  most  be  exMSsriylbwd  e»  fesdlil,  Ib. 
whers  the  kw  adjiidites  it  in  him  who  has  Hm  ri^  84. 
of  the  kid  of  the  manor,  88. 
■ol  of  mtaee,  ib. 

eoUages  parcel  thereof,  8f . 
of  lessee,  27. 

tenant  in  eommoD,  27to  81 
joint  tenant,  ib. 
poiveDer,  i». 
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to  pigr  debt  tMind,  rettoroi  Ui»  remady,  188. 

ofitar,  formajy,  wifhoof  new  eontideimtioB,  ib. 

eooditioiiany,  upon  condition  boing  performed,  ib. 

to  ezeeutor,  cannot  be  giren  in  efidenee  tioder  ntn  aumnf^it 

to  tbe  teatetor,  189. 
■my  be  itiMnA  from  an  icknoirlodiaMBt  of  debt,  UN), 
moat  be  niaed  to  a  peraon  liTing  at  tbe  time  of  aohoowl- 
meotmade,  ib» 

PnmiuwyNoUf 

joint  and  aorend  adoiowladgmeat  br  doe  -of  the  dnwart  of « SttS. 
BMy  be  giren  in  eTidenee  agauat  tbe  otberv,  ib. 

PrmUpaUtper  rteordtm,  leo  tit 
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JUeord^  aee  Ut.  AtUm^  Pleading. 

for  aea-payaMat  of  rent*  40. 

Hijoindti'f 

of  tbe  true  fine  of  aniag  mt  the  writ,  122. 

Aemady, 

barred  by  tbe  aUtate,  bnt  not  tbe  rigbt,  188. 

amy  beireatored  by'snbaequeii^  promiae,  ib. 

R^t&HM,7Biio2&. 

of  a  lutiiai  moat  show  tbe  return  and  continuance,  232. 

need  ael  bo  with  mprmApaUt9ttr'tctnkm,tU, 
abillof  Middioaas  1 


need  not  abow  abili  of  Middioaas  pMoedentt 
HamumfirtgU  nmat  abow  return  and  contiaaaneo,  S82L ' 
4UiUr,  if  by  special  origmal,  SB. 
$«dqmtrt,  288,  aM. 
eaiptaa  need  not  abow  an-  originalprecedent,  286. 
promiae  to  executor,  aU  tbe  proanaeaia  the  declaration  being 
laid  to  tbe  teitator,  a4epartar^  2SX 
taiying  from  tba  deckralioaia  an  ioMMteriU  matter,  no  de- 
parture, 2». 

in  time,  if  tbo  tiam  in  ik»^  declaratioa  were  aoi  materi- 
al, Ml. 
mi  tiaM  and  plaoe.  to  follow  tbe  plea,  no  departoie,  248> 
of  (he  fourtb  section,  ZSt. 
apecial,  muat  coaalude  witb  a  Tcrificatiofi,  288. 

mght, 

ia  tbe  atatote,  meaaa  rigbt  of  e&try,  17. 

s 

iBot  witbia  tbe  statute,  102. 

&Mm,19. 

of  tbe  dottee,  wben  first  tnrreraabla,  19. 

M-QK 

camot  be  of  a  debt  baired  by  tbe  ^tatulo  ofliaaitatiOM,  9#. 

-atatute  pleadable  to  smisbilalMf  oanin^i^  against  a  sberiiT  for  mon- 
ey lefied  under  a  fieri  faciOi,  88. 
o/ifar,  if  case  be  brought,  96. 

apiciatt^f 

statute  aot  pleaiBaUe  to  debt  grounded  on,  86. 

of  title,  not  wtlbintbe  statute  of  limitations,  101. 


560  INDEX. 


Sirangei', 


taJuog  a  moietj  of  the  piofito  bj,  for  more  than  twenty  yean,  2L 
receipt  for  rent  by^  no  poa^eMion  to  take  it  oat  of  him  baTing  tight 
96> 


though  he  make  a  lease  *by  indenture,  37. 
aliter,  if  he  make  actual  entiy,  ib/ 


Tenant, 

Soitestion  of,  27. 
edaration  by,  that  he  is  in  possession  for  a  stranger,  37. 
THme  ofUimiiation  see  tit.  AceamiU. 
for  suing  writs  of  formedon,  10. 

making  entry  into  lands,  &c.  18. 
inactions  of  accounts^  3- 
•  ossunmstt,  88. 

debt,  86. 
detinue^  3- 
case,  96. 

for  slander,  102. 
troreir,  97. 
replerin,  3. 
trespass  to  lands,  HI. 
»  personal  property,  8. 

«  *  '  persons,  ill. 

with  conseqnential  damages,  113. 
runs  immediately  on  an  adyerse  possepsion,  19. 

right  to  enter  aceruing,  37. 
when  against  tenants  in  common,  &c.  28. 
when  it  begins  to  run  in  trover,  97. 

tres|>ass  for  crim<  coo.  11& 
to  commence  new  action  within  the  equity  of  the  fourth  section,  287. 
when  it  begins  to  run,  no  subseqneut  disability  stops  it,  60, 62. 

passes  erer  all  mune  acts,  o4.- 
IVodesman,  see  tit.  AcoounU. 
TnnaUy 

^       toUnds,lia 

for  «iesne  profits,  ib. 
for  continued  imprisonment,  113. 
with  consequential  damages,  ib. 
'iVoofr,  see  tit.  Plemdmg,  time. 

'  omitted  in  the  perclose  of  the  statute,  3. 
implied  in  the  general  words, "  actions  u^on  thecaae,"  97. 
cause  of  action  m,  accrues  on  the  conversion,  ib. 

refnsalieTidetice  ni,  iU 


VaeaUm,  see  tit  LatikU. 

process  sued  out  in,  119. 
Verditty 

special,  muat  show  how  the  possession  has  been,  2S. 

W 

tVWUn  eige,  eee  tit.  .^fasumpsit 

{dvilege  by  reason  of,  not  saved  by  the  statute  in  atmanprit,  181. 
.  02to  110,  tee.  tit  Costs, 
actionable  in  themselves,  100^ 

no  more  costs  than  daauigOB,  if  under  408.  ib. 
not  in  themselves  actionable,  ib. 

the  special  damage  is  the  cause  of  attion^  ib. 
carry  full  costs,  ib. 
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Abandonment,  Ptde  Title,  toluntaivt  abandonment.  , 
Abatement, 

sah  terminated  by,  and  not  reviv'ed,  takes  no  titt^ 
oQt  of  the  Statute,  163,  it.  [1.] 
Accounts,  Vid^  Titles,  merchandize,  principal  and  factor. 
between  Mefrchant  &c. 

exceptions  coDcerniog,  70,  n.  [1.} 

parties  within,  70,  n.  [1.] 

Merchants, 

70,  n.  [1.] 

foreign. 

70,  »- 

[1] 

inland  f 
70,  n. 

[1.] 
other  per- 

son^  70. 

n.  p.] 

parties  not  within,  70,  n/ 

[i.j 

accooots  within, 

current  and  open  < 
70,«.ri.]71,n. 
[ljp.]&[3.] 
AliUr,  if  sta- 
ted, 70,  n. 
fl.]&[S.] 
not  to  be  divided, 

71,«.  p.] 
limtaal  credits  and 
reciprocal  de- 
mands, 71,  n.  [1.1 

AliUr,  if  an 
items  on  one 
side,  71,  n.' 

p.] 

71 
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Accounts,  continued. 

closed  by  cessation  of  dealings  between  the  parties, 
are  not  aeeonnts  stated,  71,  fk  £1.]  d&  [2.] 

Ac  ETIAM  CLAUSE, 

writ  withy  a  good  ctrntinnance  t>f  common  pro-^ 

cess,  147,  »•  [3.] 
AcKNowxEBGMENT,  Vide  Titles,  executor,  paymeitt,  promise. 

does  not  revive  the  old  debt^  188,  n.  [2.] 
it  is  evidence  only  of  ?i  new promisey  188,n.  [2.] 

190,  n,  [1.]  201.  n.  [Ij 
takes  a  case  out  of  the  Statute,  188,  n.  [2.j  190, 

71.  [1.]  &|[2.] 
^nditional,  effect  of  it,  188,n.  [3.]  IBO,  n,  f  1.] 

646. 
id  an  Executor,  cannot  be  given  in  evidence 
.under  a  Coufi't  up6n*in  AssMp^iVolis 
'Pe'stator,  189,  n.  [ft.] 
hjf  nn  lEIxecutbr  cjinnot  foe  given  in  evidence  un- 
der^ Coont  upon  an  Asmaipn^  hy 
his  Testator,  189,  n.  [2.] 
must  be  made,  bf  a  person  competent  to  make 

it,  189,  n.  [2.] 
to  a  person  who  is  in  existence  to 
receive  it,  189,  n.  f2.J 
what  sufficient,  188, n.  [3.],  190,  n.  [1.],  [2.]  d& 
:  f3.J  546,  647. 

Affidavit  of  debt  by  an  Insol- 

vent,  190,  n.  fl-] 
filing  account  as  an  Exhibit  in 

Chancery,  201,  n  [1.] 
stating  an  account,  admitting 

the  debt,  190,  n.  [1.] 
Recital  in  a  Deed,  190,  n.  [1 .  J 
Offer  to  pay  prinoipa]  with  out 
interest,  190,  n.  [1,] 
&  p.] 
to  settle,  190,  ».[!.]& 
[2.]  201, «.[!.] 
Agreement  to  arbitrate,  190, 

«•  [1.] 
torefer,  190«.[1.] 

refusing  to  pay,  and  advising 
plaintiff  to  bring  suit,. 
190,n.  [2J 
sufficient,  if  made  after  commencement  of  Suit, 

190,  n.  [3.]  647. 
need  not  be  made  to  the  Plaintiff,  but  may  be 
made  to  any  other  person,  190,n.  [2.]  648. 
of  the  debt,  may  be  in  whole  or  in  part«  647. 
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insufficient, 

if  accompanied  with  an  express  refusal 

to  pay,  191,  n.  [1.] 

denial  of  the  justice 

of  the  claim,  191, 

n.  [1.]  546. 

evidence  of  intention 

to  rely  on  the  Stat- 

'      utc,  191,  n.  [1.] 

Offer  to  compromise,  which  is  rejected, 

'     ^  '   ^'^  191,  w.  [1.] 

>tnust  he  sucb,af  ^s  cpn^istj^t  ^ith  a  promise  H 

"  "pay,  ipij'Ji.  [l.J  §46,  bid. 
Offer  to  c^^roimse',  or  arbitrate,  accompanied 
with  a  denial  6ft)ie  justice  of  the  claim, 
doQf  apt  ajp9unt  to,  191,  n.  [l.J 
must  go  tAthe  fact  that  the  claim  is  still  due, 

19J,»,  ri.J  548,  647^  549. 
Clause  in  a  will  directing  the  payment  of  just 

dfBbts  4oes  not  aplount  (d,  191,  n.  [1.] 
eaooot  be  implieci'/upon  payment  into  Court,  of 
indebtedness  beyond  the  amount  paid  in, 

191,  n.[l.] 
of  breach  of  Contract,  does  not  take  a  case  out 
of  the  Statute  of  Limitations,  193,  ti.  [i.j 
of  a  tort,  does  not  revive  the  claim  for  damages, 

.193,  n.  [1.]  195,n.  [1.] 
by  Administrator,  whether  it  revives  debt  of  his 

Intestate,  ?  Qtt.   I90,''n,  [2.] 

201,  «.[!.] 
whether  it  binds  his  Co-Ad- 
ministrators? Q«.  191,  n.  [1.] 
by  Executor, 

'  whether  it  revives  the  debt  of  his 
Testator?  Qm.  201,  «.  [1.] 
whether  it  binds  his  Co-Execu- 
tors? Q«.  201,».ri.]202. 
n.  [l) 
by  Partner, 

whether  it  binds  fa1s  Co-partner? 
Qf«.  201.W.  [1.] 
by  Joint-debtor, 

whether  it  binds  his  Co-deb- 
tors? Qtt.202,n.  [1.] 
by  Principal,  whether  it  binds  his  Surety  ?Qt<. 

201,  n.  [1.1  202,  n.  n.] 
by  Wife, 

when  ^afficient  to  take  the  case  out  of 
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the  Statute  io  an  action  against  hus- 
band, 190,  n.  [1]  201.  n.  [l] 
Acquittance, 

of  any  kind  not  within  the  Statute  of  Limitations,  66, 

n.  [1.] 
Actio  icon  accrefit, 

ifhenit  mu«<  be  pleaded,  215,  n.  [2.]  218,  n^ 

[1.]  660. 
Iliay  always  be  pleaded,  instead  of  non  at* 
sumpsit  infra  sez  annos,  218,  n.  [l.J  550. 

within  the  Statute  of  Limitations, 
Real,  69,  n.  [2.] 

Formedoij^  10,  n.  [1],  [?.]  11,  n,  lh]—Vide  Title, 

FORMEDON. 

Writ  of  Right,  18,  n.  [I.]  472,  476, 483,  630. 
Mixed,  * 

Ejectment,  163,  n.  [1.] 
Personal, 

Account,  70, ».  [1.] 

Assumpsit,  86,  n.  [1.]  86,  «.  ri.]208,  «.£1,3 

238.11.  [l.J 
Debt,  83,  fl.  [2.],  87,  ».  [l.J  88,  n.  [I.]  94, 

n.tl.]      ^ 
Detinue,  96,  w.  [?.],  163,  n.  [1.] 

Case, 

for  Slander  96.  n.  [1.]  [2.]  &  [3.] 
.♦ttr  Trover,  97,  n.  [l.J 
Replevin,  96,  n.  [1.] 
T'respass, 

to  Lands,  111,  n.  [1.] 

personal  property,  97,  n.  [1.] 
Persons,  111, 
rpmmencing  of,  to  save  the  Statute  of  Limitations 

by  Bill  of  Middlesex.  232,  n.  [l.j 

Capias  ad  RBspondendunij  147,  ».  [3.1 
issuing  a  writ,  not  its  service,  is,  118.  n.  [l.J 
119.  n[l.] 
.continuing  of,  147  ».  [2.] 

Process  must  be  returned^  147,  n.  [3.] 

not  sufficient  merely  to  sue  it  out,  147,  o. 

ra-f 

peed  not  be  served,  147,  n.  [3.J 
Original  Writ  must  be  continued,  164,  n.  [1.] 
which  are  discontinued,  do  not  take  a  case  out  of  the  Stat- 
ute of  Limitations,  649. 
ji)  which  the  plaintiff  is  nonsuited^  do  not  take  a  case  out 

of  the  Statute.  172,  w.  [1.]  649. 
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Administrator,  Fide  Title,  Executor 

when  the  Statute 


I  the  Statute  runs  against,  118,  w.  fl.]  147, 
n.  n.l  &  [4.]  163.  n.  [1.]  172,  n.  [1.]  179. 
».  [1.]  237,  n.  p.]  644. 


when  the  Statute  runs  in  favour  of,.  147,  n.  [4.j 
Admiraltti 

Courts  of,  of  the  United  States,  not  bound  by  Statute  of 

Limitations     of     the 

States.  94,  n.   [2.] 

nor  by  Statute  of  4  Ann. 

ch.  16.§17  94n.  [2.] 

w^  regard  lapse  of  time, 

.*94,  ».  [2.J 

will  not  entertain  suits 

for  stale  demands,  94,  n. 

Apv£RS^  POSSESSION, ^ide  Titles,  oisabilitv,  oramt,  tenant,  ti« 

♦  ♦  TLB. 

what  constitutes  it,  357  to  435. 
must  be  under  colour  and  claim  of  title,  382 

to  385. 
claim  of  the  entire  title  391. 
hostile  in  its  inception,  415  to  416. 
an  actual  occupancy,  416  to  42L 
positive,  415  to  421. 
notorious,  4 1 5  to  42 1 . 
uninterrupted,  416  to  421. 
marked  by  definite  boundaries,  413 

to416. 
adverse  to  the  title  of  true  owner,  49,' 

«.  [2.],  405  to  410. 
continued  for  the  space  df  time  re- 
^  quired  by  the  Statute,  425  to  427. 

constructive,  vfhen  there  may  be,  421  to  424. 

when  there  may  not  be,  424. 
cannot  be,   where  parties  claim  the  same 

identical  title,  405  to  410. 
when  parties  claim    under  the 
same  title,  27, «.  [2.]  357  to 
360. 
where  the  possession  of  one  is 
consistent  with  the  title  of  the 
other,  27,  ».  [2.]  360  to  362. 
where  the   party  claiming  title, 
has  never  in  contemplation  of 
Law,  been  out  of  possession, 
27,  It.  [2.]  362  to  366. 
where  the  possessor  has  acknow- 
'  ^ '  ledged  a  title  in  the  claimant ^  27, 
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Adverse  Possession,  C0ntinpe4- 

n,  [1.1  50,  n.  [I.J  366  to  369. 
ia  Ci|«e9  9f  Trust  or  Fraud,  369  to 

378. 
commeacp^  io  t^  Ufa  t|ipp  pf  AocosCofy  con- 
tinues to  ruD  agaiost  heir,  though  under 

Cannot  be  founded  oo  a  voia  deed,  385  to 

390,  561. 
Instruments  which  do 
not  purport  to  convey 
title,  390  to  394. 
*  may  be  founded,  oo  defective  conveyances, 

not  absolutely  void,  394. 
to  397. 
on  Conveyances  good  in 
«  for^,f|ppiM;bQraoC<)r 
^  hufe  no  titlO;  397,  to 

405. 

^  4lii€rf  if  purchasers  have 

notice  actual  or  constrno- 

tive,  Ibid,  378. 

jC^ppt  1^  s^ifstained  against  the  State,  unless 

ibQ  pt^p  h^s  restricted  its  rights,  427, 428. 

dopfi  not   invalidate  a  devise  by  the  true 

Owner,  428  to  432. 
does  npt  prevent  the  right  of  the  true  owner 
iroip  passing,  by  Judicial  Sales,  432. 

Assignments  under  the 
Iiuolvent  Acts,  Ibid. 
Proceedings  in  Bank- 
ruptcy, Ibid. 
is  to  be  .determined  by  the  Jury,  and  not  by 

the  Conrt,  433,  434. 
e£{ect  ,9f  in  E^quity,  434,  436. 
AFFiOf VjIT;  Vi4e  Title,  insolvent. 
AoRBE^BWifT,  f^ide  Title,  iiujVAh  aorbement. 

Summary  9if  tbp  Statutes  of  Limitations  of,  448, 449. 
Alien  EivBy  y, 

Wfir  9uspen^  ^he  Statute  of  Limitations,  as  to,  176, 

n.  [1.]  381. 
J^v^iffifi^rf  V%d^  Title,  IU^ecutor, 

in  {iiSPal  4^tiona,  not  allowed,  to  take  a  Case  out  of 
the  Statute,  118,fi.  [1.]  147,  n.  [2.1 
Miter  in  civil  actions,  147.  n,  [3.] 
AjPiJML, 

8VWff)49.tb^  qn^ratippi  .of  the  Statute,  119,  ».  [1.] 
within  «fhati time  to  be  brought^  474,  496.  643, 
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AABItKATION, 

Agrki^ib^bt  tt  MfMft  to,  iAV^  a  cas6  out  bf  the  8tttt. 

Atsioi^EK,  P'iie  ¥i(le.  Voluntary,  abahdonncnt. 

oJTBaDki'apl,  hisiigbt  of  action  fts»  vests,  upon  his  deatk, 

ib  his  Executor,  15b,  n.  [1.] 
t>aytoieht  lyy»tiol  an  a<bkiiow1edgtnebt  to  take 
a  case  oat  of  the  Statute,  204,  n.  [1.] 

ASBVHPSIT,  '       • 

by  Surety  against  his  Pribcipal,  ^r  money  paid  on  the 

Bond,  te  WiHiit^  ttilB  Statute,  85,  n.  [I.j  208.  Hi.  [1.1 

in  action  of,  will  frauduleol  concealment,  take  ft  c&setiat 

of  tlie  Satote!  gti.  ^,  n.  [1.]  238,  ».  [1.] 

'fbr  negligence,  StatutS'  runs  from  the  time 

of  nejglect,  86,  n.  ][1.] 

Uj^  k  lj>air6)  ptcimi6e  bf  ind^itMilty,  Statute 

'  does  not  run  until  damage   8U8tained,86,  »,  [1.] 

A*ftA'clHME»T, 

tt  ^anctlry .  fil  nrg^id,  Stktute  of  Limitations  may 
be  pleaded  to.  without  atisWer,  20S,  n.  [l.j 

A'TToVlNEV.Ttie  Tltte,  W'ARRXij'T  of  ATtO^JTEV. 

ATTORYiMEWt,  ^Trffe  iTiti*,  TEif  ANT. 

AWARB, 

Action  for  debt  on,  not  within  the  Statute  of  Litoitations. 

83,  n.  [2.] 

Ij^ANkkVPt,    Vide  TiiVeS,  A'SSIGNEE/vbLUNTAEY  ABANHONHENT. 

¥ey6nd  seas, 

equivalent  to  ''i»iihofU  ihelmUsof  the  State,"  59, 

/efurniroiD,  riettioves  diskbility,   175,  ii. 

even  if  only  for  temporary  purpose,  11 S, 

Fore^oers  within  tbiii  excepllohi  175,  n.  [1.],  tt9^ 

n.  [1.] 
<*arty  iifUst  "he,  ivlien  kctidn  accrdes,  176  s.  [1.] 

!7d,  n.  [1.] 
Where  all  of  several  Plaintiffs  are,  whether  protected 

until  return  of  alll  Qu.  175,  n.  [1.] 
if  Defendant  1)6,  right  of  Plsdntiff  saved,  179,  n.  [1.1 

BILL   IK  E^'UltY, 

iffiTed  as  'riew,  must  be  connected  with  former 
suit  to  save  the  Statute,  163.  n.  [I.j 

IjlLL  OF  MIDDLESEX, 

riiay  be  contiifued  by   Capias  with   ac  etiam 

rlansc,  232  n  [1]. 
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Bond,  Fide  Title,  constable's  bonds. 

not  within  the  Statute  of  LimitatioDs,  86,  n.  [2.]  &  [3.] 
Payment  of,  presumed  from  lapse  of  time,  B6,n.  [^.J 

miless  accouDted  for,  Ibid, 
not  short  of  20  years  exclosive  of 
disability,  86,  n.  [3.]  1 18, «.  [L] 
Assumpsit,  by  Surety  in,  against  Principal,  is  within  theStat- 

ute,  86,  n.  [1.] 

•        C. 

Capias,  Vide  Titles,* Actions,  Bill  of  Mideilesex. 
Oarriea, 

Action  against  for  Embezzlement,  Statute  may  bt  plead- 
ed to,  96,  ».  [L] 
Case,  Fide  Title,  Nonsuit. 

for  torts,  when  the  Statute  begins  to  mo,  96,  n.  [1.]  [2.]  S& 

[3.] 
against  Sheriff  for  Escape  on  Capias  ad  Respondendumf  Stat* 

ute  cannot  be  pleaded  to^  96,  n.  f  3.] 
Cavs9  of  Action, 

until  it  accrues,  the  Statute  does  not  beigin  to  rQii» 
83,  n.  [1.]  86, 11.  [1.]  1 18,  n.  [ij  237, ».  [2.] 

54?,  643. 
Cestui  ^ub  trust, 

is  Tenant  at  Will  to  his  Trustee,  37S. 
Possession  of,  is  not  adverse  to  his  Trustee, 

360,  372. 
Conveyance  by,  does  not  work  a  forfeiture  of 
the  Legal  Estate  of  the  Trustee.  372,  373 
Right  of  can  be  barred,  only  by  barring  tbs 
Estate  of  the  Trustee,  379. 
Chancery,  Vide  Title,  E<iuity. 

Appeals  from,  how  fimited,  47,  494. 
Colour  of  Title, 

what  it  is,  385  to  405,  561. 
Possession  not  adverse  without,  382,  to  385. 
Common  Carrier,  Vide  Title,  Carrier. 
CoMMQN  Law,  Vide  Title,  Conveyance, 

no  limitation  of  suits,  by,  10,  n.  [1.]  83,  n.  [1,]  [2.] 
only  to  suits  at,  that  Statute  of  Limitations  extends, 

94,  n.  [2.] 
Commonwealth, 

cannot  be  disseised,  18, 91.  [2.]  641. 
Statute  of  Limitations  does  not  run  against,  18  ». 

[2.]  641,561. 
Connecticut, 

special  Acts  of  Limitations  o{,  decisions  upon,  436  to 

438. 
Summary  of  Statutes  of  Lhnitations  of,  449  to  451. 


S^tiita  runs  from  the  bappemnjc  of,  not 

from  the  act  which  cause  d  it,  96,  nJh] 

unless  the  act  wore  tortious.  96. 

CoN8TAB.Li;'8  BONDS,  '  ^  '-' 

Suits  on  how  limited/481, 496, 
GfMVTJNV^NCBS,  Vide  Title,  bill  of  boddlbsex. 

may  be  entered  at  any  f^me,  147,  n.  [3.]  160,  n  [3  1 

nunc  pro  inpc,  160,  n.  [hi 
Conversion,  *•   •' 

¥»  Trover,  Statute  fm$  komr  ^7,  ».  ri.l 

COBVEVAHCC,  *■    -^ 

m  fee,  by  Tejiant,  Pisseisin  of  ^Landlord,  at  election 
unless  at  Common  Law,  and  accompanied  with  Livery 
Cop^BCBiTBit,  ''^^^'"''  ''^'^^  '^^  °"^^^  ^3^- 

CoKONBa.  Fv5f¥Sfsir;r'^^  ^^'^^'  ^^'^  t^'^ 

CoRPMLLTIORS, 

rnn.,.  iTj  q?.?!'^'"*  **  *"*^«  «f  Limitations,  808,  n.  [I.T 
CoBET8,.J^  Titles,  Admikaitt,  Ewwt.  Jtctice's  Court,  Pat- 

Ckowb.  '"'"' 

C™,P,?'^-!i"^v^'"™^  ^^  *''*'  ^'•"'**  of  Liinitatioi.s,18. ».  [2.1 

VIWTESy,  r«fc  Title,  PAKTICVLAR  ESTATE,  '■ 

Teoancy  by,  18,  n.  [1.] 

suspeads  Bght  of  Eotry  pf  ftevei^iqper  or  Re- 
mamaer-man,  37,  s.  [i.]  47,  «.  [i.j  363' 

D. 

Death. 

ofDfjfenAint  if  snit  for  claims  against  forfeited  Estates  be 
abated  by,  can  another  action  be  maintained  7  €^ 

Debt,  '*''"•  W      " 

by  Decree,  Order,  or  Award,  not  within  (he  Statute,  83,  ». 

«|K«  iacfement.  not  within  the  Statute,  83,  n.  [2  ?'^ 
4ofer,  upon,  foreign  Judgment,  83,  n;  [2,] 

unless  founded  upoir 

for  Rent  reserved  by  Indenture,  87,  „.  n  l""  ^'^'''''^'  ^**^ 

an  E^ape,  sa.  n,  [1.]  ^  *-' 

barred  by  the  Statute,  cannot  be  setoff,  71 ,  ».  [2.]  94,  „.  j-j  -1 

Mter,  in  the  case  of  connected 
transactions,  71,  n.  Tf.l 
54,  «,[!.]  ^   ^ 
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Deceit, 

Action  on  the  case  for,  bow  barred,  96  r.  [!.],&  [3. J 
Declaration, 

need  not  set  forth  this  drcarastances  which  take  thcr 
case  out  of  the  Statute  of  Limitations,  208,  n. 

Decree, 

Debt  by,  not  within. the  Statute  of  Limitations,  83,  n  [2.} 
Delaware,  . 

Summary  of  Statutes  of  Limitations  of,  451^  to  465. 
Demand,  Ftc^e^Titles,  conyersion,  stale  demand. 

where  action  will  not  lie  without,  Statute  does  not  begin  to 

run  until,  101,  n.  [1.] 
of  a  debt,  without  process  or  acknowIedgment,not  sufficient 
to  take  a  case  out  of  the  Statute  of  Limitations,  191, 

ti-fi.] 

Debt  payable  on,  when  Statute  runs,  542. 
DemaIId  and  refusal,  Fide  Titles,  administrator,  conversion; 
Demurrer.  Vide  Title,  rejoinder. 
Departxtrb,  Fide  Title,  rejonder. 
Descent  cast.  Fide  Title,  disseisin. 
Detinue,  Fide  Title,  nonsuit.  ' 

when  the  Statute  runs,  in  action  of,  96,  n.  [2.1  163,  ». 

DRyisSy 

intimation  of  an  election  not  to  be  disseised,  21,  n.  [IJ 

executory^  not  affected  by  Statutes  of  Limitations,  59,  n. 

in  trust  for  payment  of  debts,  whether  it  revives  debts  bar- 
red by  the  Statute  1  Qu.  191,  n.  ^] 

whether  acknowledgment  by,  binds  his  co-devisees  ?~Qu. 

201.  n.  [L] 
may  interpose  Statute  of  Limitations,  to  application  for 
Surrogate's  order  to  sell  re^l  estate  for  the  payment 

of  debts,  201,  n.  [1.] 

Digest, 

of  English  Acts  of  Limitations,  528  to  540. 

DxsABiLirr,  Fide  Titles,  beyond  skas,  dissent. 

Person  under^  when  right  of  entry  accrues,  59,  n.  [L} 

60,  n.  [L] 

within  what  tin>e  after  Us-  removal,  to 

bring  suit,  59,  n.  [1.] 

subsequent  does  not  save  the  rights  60, «.  [!.}  64,  n. 

[3.]  175,  n.  [L]  186,  n.  [L] 

cumulative,  not  allowed,  64,  n,  [1.] 

eoncurrent  saves  the  right  until  all  removed,  64,  fs.  [L] 

64,  n.  [2.] 

of  one  tenant  in  common,  does  not  protect  co-tenants^ 
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Disability,  eotdinued, 

of  one  parcener,  does  not  protect  co-parceners,  €0,  fk 

[1] 

of  one  jointly  entitled,  does  not  protect  the  others,  186, 

n,  [1.] 

DiSCHAKGB,  Vide  Titles,  AC<lintTTANCEy  INSOLVENT. 
DiSSBISSB, 

Owner  may  elect  to  consider  himself  sncb,  for  the  sake- 

of  his  remedy,  21,  n.  [1.]    * 
cannot  elect  to  consider  himself  nol,  m  case  of 
actual  disseisin,  21,  n.  [1.] 
DissusiN,  Fide  Titles,  conveyancb,  entry,  tenant. 
actual, 


what  constitutes  it,  20,  n.  [2.]  430  to  432,  541. 

19.  n.  [3.1 
cannot  be  of  an  equitable  estate,  20,  n.  [2. J 


can  there  be,  of  aUoiial  lands  ? 
cannot  be  of  an  equitable  estate 
is  an  estate  by  wrong,  20,  «.  [1.] 


mast' be  strictly  proved,  20,  n.  [2.]  ^ 

upon  which  descent  may  be  cast,  how  commenced,  20, 

n,  [2.] 

how  purged,  20,  n.  [2.] 

of  one  tenant  in  common  by  bis  co-tenant,  542. 

of  an  infant,  can  there  be  1  Qu.  20,  n.  [2.] 

will  not  prevent  the  right  of  the  true  owner  from  passing 
by  Judicial  sales,  432. 

Assignments  under  the*'  Insolvent  Acts,  Rnd, 
Proceedings  jn  Bankruptcy,  Ibid, 

by  Election^  what  it  is,  21,  n.  [1.] 

is  for  the  benefit  of  the  Disseisee,  21,  n.  {!.] 
will  not  invalidate  devise  by  the  true  owner, 

430. 

is  a  question  to  be  decided  by  the  Jury,  434. 

DiSSBISOBS, 

Acts  of,  not  to  be  extended  by  construction,  20,  n.  [2.] 
cannot  qualify  their  own  wrongi  21,  n.  [l.J 

IhsSBMT, 

to  Award  of  Onondaga  Commissioners,  when  to  be  filed, 

176.  fi.  [I.] 
Dower, 

Whether  the  Statute  of  Limitations  runs  against  ?  378. 
Statute  of  Limitations  of  New- York,  it  seems  does  not 

apply  to,  S78. 
Revised,  limits  Ac- 
tions for,  495. 

Ejectment,  Vide  Title,  mesne  peofits. 

Judgment  in,  not  executed,  does  not  stop  the  running 

of  the  Statute,  163,  n.  [1.] 
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Embezzlement,  Vide  Title  cirrier. 

Election, 

Disseisin  by,  for  the  bene6t  of  fHsseiite,  21,  n.  [1.]  64 1 

Ehcmt,  Vide  Title,  alieh  ehemy. 
England. 

Digest  of  Statutes  of  LioiitatioDsofi  628  to  640. 

EilTRY, 

actoal,  not  necessary  in  any  case»  except  to  avoid  a  fine, 

18,  n.  [a.] 
in  Law,  equivalent  to  actoal  entry,  67,  n.  [I.J 
adverse,  to  the  true  owner,  not  to  be  presumed,  but  miist 

be  proved,  18,  k.  £1.] 
congtahh,  cannot  work  a  Diszeinn^  20,  n.  [2«] 
mere,  witfaont  Ou$ter  of  freehold,  no  Disseisin,  20,  n.  £2.] 
tortious,  necessary  to  constitute  a  Disseisin,  20,  n.  [2.j    . 
Action  to  be  comnenced  upon,  within  one  yeai,  68,  n.  [1.] 
when  right  of,  first  accroes,  Statute  of  Limitations  begma^ 
^  and  continues  to  run,  64,  n.  {^3.] 

party  baving  two  rights  of,  not  bound  to  avail  himself  of 

tfiefirst,  il,n.  [10  37,  n.  [1.] 

Equitable  bstate, 

there  can  be  no  Disseisin  of,  20,  n.  [2.] 

Equity, 

Cases  in,  Statutes  of  Limitation  do  not  apply  to^  93^  tu  [1. J 

Courts  of,  will  regard  lapse  of  time,  93,  n.  [1.] 

Time  of  commencing  suits  ic^,  492. 

Bill  in,  dismissed,  because  remedy  fs  at  Law^  will  not  pre* 

vent  the  Statute  from  running,  172,  n.  [1.] 

Error, 

Infancy  of  one  entitled  to  writ  of,  will  save  the  rights  of 

others  who  must  join  in,  60,  n.  [1.]  186,  n.  [1.] 
Writ  of,  within  what  time  to  be  sued,  1 16,  n.  [1.]  474, 493. 

Escape,  ^ 

Debt  for,  against  sherifi*,  not  within  the  Statute  of  Limita* 

tions,  88,  n.  [!.] 
of  person  imprisoned  on  civil  process,  action  for,  bowfim- 

ited  in  M^vj-Ytn-k^  480,  486. 
Case,  against  sherifi*  for  Escape  on  Capias  ad  Retpondet^' 

dtim,  not  withjn  the  Statute,  96,  it.  [3.] 

ESFLl^ES, 

actoal  taking  of,  not  necessary,  in  a  Writ  of  Right,  18,  ft. 

Estate,  Vide  Titles,  forfeited  estates,  particular  estate. 
Exceptions,  Vide  Title,  disability. 

in  (he  Statute^  of  Limitations,  Courts  cannot  add  to 
them,  175,  n.  [1.]  179,  n.  [1.] 
Executory  devises, 

not  affected  by  Statute  of  Limitations,  69,  n.  [1.] 
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&ECUTOB,  Fide  Tides,  icKNowLfeboMENT,  pleading,  testatoe. 

when  the  Statute  rans  against,  118,  n.  [].]    119,  n.  fl.l 
147,  n.  [4.]   163,  n.  [1.]  167,  n.  [1.]  176,  n.  flj 

in  fevorof,  147.h.[4.]  l^gj-n-fl.] 
Promise  to,  cannot  be  given  in  evidence  under  a  count 

*    upon  an  Assumpsit  t6his  Testator,  189,  n,  [2.] 
Proitiise  5^,  cannot  be  given  in  evidence  under  a  count 

upon  an  Assumpsit  by  bis  Testator,  189,  ri.  £2.] 
Whether  bound  to  plead  (he  Statute  of  Limitations?  Qu. 

201,  n.  [1.] 
hotv  to  declare  against,  to  save  the  Statute  of  Limita- 
tions, 201,  n,  [1.] 
Declantion  by,  amended,  upon  payment  of  costS;  2S7, 

in  Qifthcery^  filing  an  Account  as,  takes  it  out  of  the  Sta- 
tute of  Limitations,  201, ».  [1.1 

P. 

Factoh,  Fide  Title,  Piit!r<^iPAL  akd  factor. 

being  a  reaideut,  does  not  bring  his  Principal,  if  a  ooo-re- 
sident,  within  the  Statute  of  Limitations,  1 75,  n.  ri.l 
FoRBioHER,  Fide  Title,  betond  seas.  *•   ■* 

Forfeited  estates,  Fide  Title,  death. 

Suits  for  the  recovery  of  claims  against^  how 

limited,  474,  475. 
Forfeiture, 

Denandant  not  bound  to  enter  for,  11,  i».  fl.l  37  » 

[1.]  '   * 

Foreign  governmert,  Fide  Titles,  grant,  title. 
Foreign  judgment. 

Suit  brought  upon,  within  the  Statute  of  Lna- 
tatioDs,  83,  n.  [2.] 
Aliter,  if  Declaration  state  the  foundation 
of  such  Judgment  to  be  a  Specialty 
^  83,  n.  [2,]      ' 

FORBfBDON, 

within  what  time  to  be  brought  by  Tenant  in  tail,  10  n 

f  Remainder-m^n,  lo,  n. 

■Fo»oEav,  P-]n,».ri.J 

Action  to  recover  damages  for,   when  barred,  96  n 

UDta  its  discovery,  Statute  of  Limitations  does  not  begin  to 

run,  86,  n.  [1.]  97,  n.  [1 J  378. 
when  discovered,  Statute  begins  to  run,  96,  n.  [l.]370,373 
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Actions  of  debt  for,  how  limited,  481. 

GSORGIA, 

special  Acts  of  Limitations  of,  de<:isioD8  upon,  438.      , 
Sammary  of  Statutes  of  Limitations  of,  463. 
Graiit, 

irom  a  Foreign  Government,  not  a  legitimate  title,  388. 

Adverse  Possession  cannot  be 
founded  on,  ihid. 

Habeas  cokptts  act, 

Prosecutions  for  offences  again  st,  how  litti- 

ted,  476,  476. 

Heir, 

*      Whether  acknowledgment  by,  will  bind  his  co-heirs  ?  QtKere, 

201,11.  [I.] 
itoay  interpose  the  Statute  of  Limitations,  to  an  application 
for  a  Surrogate's  order  to  sell  real  estate  for  payment  of 

debts,  201,  n.  [1.] 
Horse  ra<hng,  Ftie  Title,  gaming. 

I. 

Il^LIROIS, 

Summary  of  Statutes  of  Limitations  of,  464. 
Ihmorality, 

Act  for  suppressing,  Prosecutions  under,  how  limited, 

481,  496. 
Indenture, 

Rent  reserved  by,  not  within  the  Statute,  86.  n.  [SLj 
Indiana, 

Summary  of  Statutes  of  Limitations  of,  464. 
Indian  tribes, 

are  mere  Occupants  of  their  lands,  362,  263. 
Seisin  of  lands  belonging  to,  in  the  Sovereign,  IfrtdL 
Possession  of  Occupant  under  Grants  from,  is  not 

adverse,  Ihid, 
Infant,  Vidt  Title,  disability. 

Can  he  be  disseised  1  Qv.  20,  n.  [2.] 
jointly  entitled  with  others,  is  not  protected  by  his  disabi- 
lity, 186.  n.  [;i.] 

AHter  it  entitled,  independently,  Bnd, 
Information,  Vide  Title,  quo  warranto. 
Injunction, 

Whether  it  suspends  the  operation  of  the  Statute  of 
Limitations  ?  QtMere,  118,  n.  [1.] 
'  Time  during  which  it  is  in  force,  no  part  of  Time  of 

Limitation,  489,  490. 
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Discharge  of,  will  not  prevent  the  operatipD  of  the  Sta- 
tute of  Limitations,  1*76,  n.  [l.] 
Inventory  and  affidavit  of  debt  by,  is  a  sufficient  ac- 
knowledgment to  take  the  debt  out  of  the  Sta>- 
tute  of  Limitations,  190,  n.  [1.] 
Iksolvxn^  estate, 

Effect  of  the  Statute  upon,  172,  n.  [1.] 
Intebbst, 

if  defendant  dispute  it,  but  acknowledge  the  principal 
debt,  it  takes  the  debt  out  of  the  Statute,  190,  n.  [1.] 

but  not 'the  interest 
190,  n.  [2,] 
If^BNTOBT,  Fide  Title,  insolvent. 

J. 

ImN-TENANT, 

Conveyance  by  one,  do  Disseisin  of  the  others,  20, 

n.  [2.] 
if  Right  of  Entry  of  one  be  tolled,  allare  barred,  60, 

n.  [1.] 
Jou&nby's  accounts. 

Action  cannot  be  renewed  by,  at  Common 
Law,  in  case  of  voluntary  abandonment  of 
suit,  168,  n.  [1.] 
Judgment,  Vide  Titles,  foreign  judgment,  justice's  ooubt,  war- 
rant OF  ATTORNEV. 

Action  of  debt  upon,  not  within  the  Statute  of  Limita- 
tions, 83,  n.  [2:] 
'  Scivejkdas  upon,  83,  n.  [2.] 

Judicial  sales,  Vide  Title,  adverse  possession: 
Justice's  Court, 

Judgment  in,  is  in  the  nature  of  a  Specialty ^  83, 


».  [2./ 
Si 


not  within  the  Statute  of  Limi- 
tations, 83,  n.  [2.] 
Action   upon,  limited   by  Rroised 
Statutesy  {N.  Y.)  486.     ' 

Kentucky, 

special  Acts  of  Limitations  of,  decisions  upon,  438. 
Summary  of  Statutes  of  Limitations  of,  464  to  456. 


Laches, 

not  imputable  to  the  Government,  18,  n.  [2.] 
until  party  is  guilty  of.  Statute  of  Limitations  does  not  run 
against  him,  37,  n.  [1.]  41,  n.  [!.} 


Lapse  of  TiMBr  ^^^'^  Titles,  payment,  possession. 

Prosumptions  from,  repelled  by  cbcamstaiiees,  SS^ 
n.  [?.]  &  [3.^^  M8,  n.  [!,]  186,  ii.  [1  j 

by  ackaowledgment, 
190,  n.  [2.] 
Law, 

Legislature  cannot  declare  vbat  it  was,  b^t  wb%t  k  M^  i«t 

86.  fi.  p.] 

Legacy, 

Action  for,  not  witbiQ  tbe  Statate  of  LimitalioDs,  86,  n. 

[3.]  313. 

LbsseEi 

Possession  of,  is  possession  of  lessor,  27,  n.  [l.j 

Lex  fori,  ^^c  Titles,  remedy,  statute  of  LiMiTATiova. ' 
Lex  loci.  Vide  Titles,  remedy,  statitte  of  limitations. 
Limitation  of  suits.  Fide  Titlpi^  miutart  tract,  time  of  limi- 

9  TATION    STATUTE  OF  LIMITATOE8. 

by  Statute,  not  by  Common  Law,  10,«.  £1.] 
Writ  of  FoTmedoQ,  10,  ii.  [1.]  d&  [2.]  11. 

New  action  vfithin  tbe  equity  or  the  fourth^ 
section  of  21  Jac.  1  c.  16  — 163,  »* 
[1.]  167,  n.  £l  ]  172,  9.  [I.] 
Louisiana,  Fide  Title,  prescription. 

Law  of  Prescription  of,  decisions  opon,  438. 

Summary  of^  466  to  459: 

lifAINE, 

Sammafy  of  Stafntes  of  Limkations  fif,  460,461. 
Mandamus, 

motions'  for,  within  what  time  to  be  Blade,  543,  644. 

M^RtLANO, 

$pe(:ial  Acts  of  l^iroitations,  of  decisions  open,  438,  to 

440. 
Summary  of  Statutes  of  Limitations  of,  461,  to  463. 
Massachusetts, 

special  Acts  of  Limitations  of,  decisioos  upon, 

440,  441. 
Summary  of  Statutes  of  Limitations  o{^  463  to  465. 

MSRCHANDI^SE, 

Trade  of,  most  be  a  direct  concern  of  trade,  70,  n. 

Merchant,  Vide  Titles,  accounts,  principal  and  factor. 
Mesne  Profits, 

*  Trespass  for,  within  the  Statate  of  Limitations. 

111,11.  [l.J 
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Military  t&act, 

Limitation  of  saits  for  Lands  in^  4801 
Mississippi, 

Sammary  of  the  Statutes  of  Xiautations  of,  465, 466. 

MlSSOUEI, 

Summary  of  the  Statutes  of  Limitations  of,  466,  460. 
Mortgagor, 

Possession  of,  not  adverse  to  the  Mortgagee,  360, 36 1 , 

368,  369. 
Motions, 

included  in  Limitation  of  Suits  upon  Penal  Statutes,  118 

n.  [1.] 
fof  Mandamus,  Within  what  time  to  be  made,  543,  544. 
Mutual  agreement, 

may  suspend  the  operation  of  the  Statute/ 

118,11.  [1.] 

N. 

Negligence, 

Actions  for,  when  barred,  96,  n.  [1.]  &  [3.]  71,  n.  [2.] 

97,  n.  f  1.]  100,  n.  [1.] 
against  Sherin,  when  cause  of  action  ac- 
crues, 96,  n.  [1.] 
New  action, 

Time  to  commence,  within  the  equity  of  the  fourth 
section,  163,  n.  [l.J  167,  n.  [1.]  172,  n.  [1.] 

NsW-JERSEr, 

special  Acts  of  Limitations  of,  decisions  upon,  441, 

442. 
Summary  of  Statutes  of  Limitations  of,  468  to  472. 
NeW  promise,  Fide  Titles,  acknowledgment,  promise. 

Acknowledgment,  evidence  of,  188,  fi.  [2.]  &  [3.J 

if  conditional,  may  amount  to  188^ 

n.  [3.] 
New-york,  state  of, 

Statutes  of  Limitations  of,  472  to  503. 
Suits  by,  for  Land,  limited,'  18.  it.  [3  J  482. 
special  Acts  of  Limitation  of,  decisions  upon, 

442  to  445. 

NON  assumpsit  itNFRA   SEX   ANNOS, 

Plea  of,  when  insufficient,  215, 
n.  [2.]  218,  n.  [1.]  55. 
when  proper,  215,  n.^ 

p.] 

Nonsuit, 

prevents  an  Action  from  taking  a  case  out  of  the  Staiote 

of  Limitations,  172,  n.  [1.] 
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NoRtfl  Cakolina, 

special  Acts  of  LimilatioDs  of,  decisions  upoo; 

445, 446. 
Sutiimary  of  Statates  of  Limitations  of,  503  to 

505. 

O. 

Ohio, 

Sataoiary  of  the  Statates  of  LimitatioDs  of,  505,606. 
OivoNDAGA  coMins^ioVERs,  Fide  Title,  iiissent. 
Order,  Vide  Title  debt. 
Original  writ, 

must  be  cootiDaed  up  to  time  of  trial,  154,  n.  [l.J, 
Ouster,  Vide  Title,  joint  txnatvt. 

actual,  ^ 

evidence  of,  34.  n.  [2.]  35,  «.  [1.],  541. 
cannot  be  of  a  Reversion,  20,  n.  [2.] 
if  one  tenant  in  common  hinder  the  entry  of  another,  2B, 

n.[l.] 
question  of  fact  for  the  Jury,  25^  n,  [2.] 

P. 

Farcener,  Vide  Title*  coparcener. 
Particular  estate, 

during  the  continuance  of,  Statute  of  Limita- 
tions does  not  af- 
fect the  Rights  of 
Reversioners    or 
Remainder^men^ 
37, 11.  [1.] 
their  right  of  Eik* 
try  does  not  ac- 
crue,   37,    ». 
ril  41,  «. 

Partner,  Vide  Titles,  acknowlbdoment,  promise. 
Payment,  Vid^  Titles,  lapse  of  time,  presumption. 

no  presumption  of,  from  lapse  of  time  alone,  short  of  20 
years,  86,  n.  [2.]  &  p.]  118,  «.  [1.]  491. 
exclusive  of  Disability,  86,  n.  £3.] 
of  Principal,  does  not  revive  the  flaim  for  Ititerest,  191 

«•  [.1] 
into  Court,  no  acknowledgment  beyond  the  sum  paid  in, 

191,  n.  [I.] 
by  Trustees,  not  acknowledgment  to  take  a  case  out  of 

the  SUtute,  204  n  [I.] 
Assignees  of  a  Bankropt,  i&tU 
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Time  of  suiog  for,  limited  by  Revised  Statutes  of  JVew- 

York,  ABB. 
Pevhsylyaiiia, 

Special  Acts  of  LimitatioDs  of,  decisions  apoo,  446. 
Summary  of  Statutes  of  Limitations  of,  506  to  608. 
7lea  and  pleadiho,  Fide  Titles,  declaration,  rejoinder,  repli- 
cation. 
Statute  of  LimitationSi 

Whether  a  good  plea  to  action  of 
Debt,  brought  on  a  Judgment  of 
Sister|;8tate  ?  Qu.  83,  n.  [2.] 
not  pleadable  to  debt,  for  Rent  re- 
served by  Indenture,  87,  n.  [1.] 
#        not  pleadable  to  debt  for  an  es- 
cape, 88,  Ik  [1.] 
not  plea.dable  to  Case^^  for  an  es- 
cape on  Capias  ad  Ifespimden' 
dunij  96,  n.  [1.] 
^ot  pleadable  to  debt,  upon  a  Judg- 
ment, 83,  ft.  [2J 
to  debt  upon  a  De- 
cree, Ihid» 
to  debt  upon  an  Or- 
der, Ilnd. 
to  debt  upon  an  A- 

ward. 
^  to  debt  upon  a  Spe- 

cialty, 83,  n.  [2.]  86, 
n.  p.]  ^  [3.] 
to  Actions  founded 
upon  Statutes,  86^ 
n.[2.] 
pleadable  to  Assumpsit  by  a  Sure- 
ty, against  his  Principal  for  mo- 
ney paid  on  their  Bond,  208, 

*.  [ij 

need  not  be  pleaded  i^inst  a 

Bill  of  Review,  210,  fi.  [1.] 
must  be  pleaded,  in  personal  Ac- 
tions, 208,  ».  [1.]  650.  ■ 
fnust  be  pleaded,  in  Equity,  208, 

n.[l.J 
or  msbted  on  in 
answer,  208,fi. 

m 

Whether  it  must  be  pleaded  in  De- 
tinue 1  Qu.  215,  ».  [1.] 
cannot  be  given  in  evidence  nn^ 
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pLBA  AttD  PLEADino,  continued. 

der  the  Oeneral  Issne,  208,  n. 

Whether  it  can  be  given  ia  evi- 
dence, on Pii debet?  Qil  215,  n. 

may  be  given  in  evidence  dn  nil 
dAet,  to  an  action  of  debt  on  a 

penal  Statute,  215,  n.  [1.] 
may  be  taken  advantage  of  on  Ge* 
neral  Demurrer, where  it  appears 
upon  the  face  of  the  Bill  that 
the  Statute  rons  against  the 
demand,  208,11.  [1.] 
needtfiot  be  pleaded  stparaidy^ 
to  each  distinct  count  in  a  Dec- 
laration, 208,  ft.  [1.] 
is  a  good  plea  in  bar,  in  £qaity,  as 

weU  as  at  Law,  550. 
Plea  of,  in  Equity,  must  be  suppor- 
ted by  Answer,  denying  all  the 
facts,  d6C.  in  the  Bill,  208,  ». 
[1.]  238,  II.  [J.J 
/  may  be  pleaded  without  Answer, 

to  an  Attachment  in  Chancery, 

in  Virginia^  208,  n.  [1.] 
may  be  pleaded  by  Corporations, 

208,  11.  [1.] 
of  State  where  Contract  made,  no 
bar  to  a  suit  in  a  Forefgn  Tribu- 
nal, 208,  n.  [1.] 
of  State  where  suit  brought,  a 

good  bar,  208.  n.  [1.] 
Plea  of,  if  bad  in  part,  is  bad  for 
the  whole,  208,  n.  [1.]  225,  n. 

f^on  asnunpsit  infra  stx  annos,  when  proper,  215,  n.[2.] 
.     .  when  insufficient,  215,  n. 

[2.]  218,».  [1.]  550. 
^ctio  non  acerevit  infra  sex  annos^  always  proper,  218,  ii. 

[1.]  550. 
PossesBiQff ,  Vide  Titles,  adverse  possession,  oEetiri  que  t&vst, 

MORT6AOOR. 

need  not  be  actualj  legal  is  sufficient,  18.  n.  [l.J 
of  part,  with  title  to  the  whole,  is  possession  of  the 

whole,  18,  n.  [1.]  362  to  365. 
V-   in  the  Owner,  until  actually  disseised,  18,js.  [1.]  384. 
where  mixed,  fallows  the  title^  25,  n.  [1.],  362  to  365* 
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PossESSiONi  continued. 

of  Lessee,  is  possession  of  Lessor,  27,  n.  [1.]  366. 
of  Tenant  in  common,  is  possession  of  his  Co-tenants 

27,  «.  [2.]  367,  368. 
under  executory  contract  for  purchase,  not  adverse  to 

the  owner,  27,  n,  [I.],  390. 
wider  a  void  Act,  is  not  adverse,  to  the  Owner,  387. 
under  a  void  Deed,  will  not  be  protected  under  the 
Statute  of  Limitations.  386,  386,  388,  390. 
tortious  must  be  j^rovec^,  will  not  be  presumed,20,  n.  [2.1 
always  presximed  to  be  in  subordination  to  the  Title  of 

the  true  Owner,  411v 
without  Claim  of  Right,  gives  no  Title,  427. 
if  peaceably  obtained  by  the  party  having  title,  wiU  be 
.  protected  by  his  title,  though  the  right  of.  possession 

had  been  lost  by  Ihe  Lapse  of  Time,  379. 
while  right  to  take,  is  suspended,  Statute  does  not 

run,  96,  n.  [2.] 

JPilESCWPTIOW, 

does  not  r«n  agaidst  minors,  69,  n.  [1  ] 

married  women,  69,  n.  [1.] 
runs  against  demands  for  personal  services,  7 1,  n.  [2.] 
does  not  begin  to  run  against  a  debt  due  on  condi- 
tion, until  condition  accomplished,  86,  n.  [1.] 
in  redhibitory  actions  runs  from  the  time  defects  are 

knoirn,  96,  n.  [3.] 
runs  in  one  year  from  discovery  of  fraud,  in  actions 
to  set  aside  contracts  as  fraudulent,  96,  n.  [3. j 
caoinot  be,  in  case  of  Purchasers  under' the  same 

Title,  368. 
Lands  not  susceptible  of  alienation,  cannot  be  ac<  ^ 

quired  by,  424. 
of  the  Possession  required  to  form  the  basis  of,  419. 
must  be  determined  by  the  Jury,  434. 
cannot  be  founded  on  ^void  title,  389. 
may  be  f:>finded  on  a  voidable  title,  Ibid. 
does  not  ran  against  him  who  cannot  sue,  118,  n. 

[1.],  179,11.  [1.] 
prevented,  but  not  a  novaiion  of  the  debt  wrought, 
by  a  promissory  note,  188,  n,  [^.] 
^  is  intermpted  by  an  action  in  which  Plaintiff  is  non- 

sn^d,  172,  n.  [1.] 
,      is  presumed  to  be  waived/vrhen  not  pleaded,  208, 

n.  [1.] 
when  leaded,  Plaintiff  must  prove  acts  to  take  his 

case  out  of  it,  208,  n.  [1.] 

pKBraMPTlON, 

not  a  legal  bar,  may  be  repelled  by  circumstances, 

86,  n.  [2.]  &  [3.]  118,  ti.  [1.] 
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Peesumption,  continued. 

of  Paymenti  from  Lap^e  of  Time,  when  suspended, 

176,  n.  [L] 
what  acknowledgment  safficient  to  re* 

pel,  190,  n.  [2.],  1.91,  n.  [l.J 
effect  of  how  settled  by  Reviied  Statute 

of  JVcw-F^rifc,  491. 
Paincipal  and  factor,  Fide  Titles,  accounts,  mbkchandize. 

unliquidated  accounts  between,  not  within 

the  statute,  71,  n.  [1.] 
Principal  being  non-rendent  within  the 
ti  Savingj  though  his  factor  be  a  resident, 

\  175,  «.  [1.] 

FRiyiLEGE, 

^Time  while  commenceftnent  of  Suit,  is  prevented  by, 
not  deemed  any  portion  of  Time  of  Limitation,  490. 
Process, 

unexecuted,  to  save  the  Statute,  must  be  connected  b^ 

continuances  with  the  process  served,  147^ 

n.  [3.]  154,  n.  [1.]  172,  n.  [1.] 
may  be  amended,  even  after  verdict,  147. 

n.  [3.] 
Regulations  respecting^  by  Revised SuUutes 

of  New'Yorlcj490. 
PHOMZSE,  Fide  Titles,  acknowledgment,  executor. 

to  pay  debt  barred  by  the  Statute,  restores  the  remedy, 

188,  n..  [2.] 
conditional  is  sufficient,  188,  n.  [3.]  190,  n.  [1.]  546. 

but  condition  must  be  complied 
with,  188,  n.  [3.]   189,  n. 
[1.]  546. 
to  Executor,  cannot  be  given  in  evidence  under  a  Count 

upon  an  Atsumpsitj  to  his  Testator,  189,  n.  r2.j| 
by  Executor,  cannot  be  given  in  evidence  under  a  Count 

upon  an  Assumpsit^  by  his  Testator,  189,  n.  [2.] 
may  be  raised  from  an  acknowledgment  of  debt,  188,  n. 

[2.]  189,  n.  [2.] 
must  be  made,  by  a  person  competenl;to  make  it,  189,  n. 

p.] 

to  a  person  who  is  in  existence  to  receive 

it.  189,  n.  [2. J 
what  is  a  safficient  consideration  for,  188, ».  [2.] 
cannot  be  inferred,  from  an  ackDowledgmeAt  of  the  de- 
mand, when  accompanied  with  an 
express  refusal  to  pay  it,  191,  n. 

from  an  acknowledgment  of  the  de- 
mand, when  accompanied  with  dec- 
larations or  circumstances  inconsist* 
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pBOMisfi,  continued. 

eni  with  a  promise  to  pay»  646, 

549. 
from  ao  offer  to  compromise  or  arbi- 
trate, if  accompanied  with  a  denial 
of  the  validity  of  the  claim,  191, 

».  [1.] 
from  an  offer  of  compromise,  which 
is  rejected,  191,  n.  [1.] 
Within  six  years,  of  compensation  for  a  trespass,  no  evi- 
dence that  trespass  was  committed  within  six  yearr, 

195.  n.  [1. 
to  pay,  where  there  is  no  antecedent  debt,  does  not  take 
a  case  out  of  the  Statute  of  Limitations,  193,  n.  [1.} 

196,  n,  [IJ 
Promissoet  notk,  % 

Acknowledgment  by  one  of  the  joint  makers 
of,  Whether  sufficient  to  take  it  out  of  the 
Statute  of  Limitations,  in  suit  against  the 
others?  Q».  202,  n.  [1.] 

Quo  Warranto, 

Information  in  the  nature  of,  when  barred,  96,  n. 

[1] 

Real  actions.  Fide  Title,  esplees. 

Limitation  of,  by  Stat,  of  32  H.  8.  c.  2,  530. 

Laws  of  New-York,  472,  476. 
Revised  Statutes  q( NeW'York, 

483. 
no  part  of  the  time  that  plaintiff  is 
under  any  disability,  to  be  taken 
as  a  part  of,  447. 
Receipt, 

not  within  the  Statute  of  Limitations,  86,  n.  [1.] 
Rkjoinder, 

must  be  put  in,  to  a  special  Replication,  238,  n.  [1.] 
when  a  departure  from  the  Plea,  236,  n.  [2.] 
tendering  an  immaterial  Issue,  and  not  denying  a  ma- 
terial fact,  held  bad  on  Demurrer,  208, 97.  [l.j 
that  the  Defendant  never  was  an  Inhabitant  of  the  State 
where  suit  brought ,  i>ut  of  the  State  where  promise 
was  made,  held  bad  on  Demurrer,  208,  fi.  [l.j 
of  not  preventing  Plaintiff's  Action,  by  removal  fron» 

the  County,  208,  [1.] 
Release,  K»rfe  Title,  acquittaxce. 
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Remainder,  Fide  Title,  faticitlar  estate. 

PersoBs  entitled  io^  not  bonnd  to  enter  antiJ  determin* 

atioD  of  particalar  estate,  10  n. 
p.]  37,  n.  [1.],  41,  n.  [1.] 
not  boand  to  enter  upoa  a  for- 
feiture, lln.  [1.] 
having  two  rights  of  Entry,  not 
barred  by  neglect  to  avail  them- 
selves of  the^rx^,  11,  ».  [l.J 
37,  ft.  [L] 
Rbmboy, 

barred  by  the  Statute  of  LimitationSi  hot  not  the  rigbt, 

•17,  n.  [IJ  188.11.  [I.] 
Statute  of  Limitations  of  the  Goaolry  where]  sought,  not 
where  Contract  made,  is  the  rale,  94,  n.  [1.1, 208,  n. 
•r  [1.]  236,  It.  [i] 

Rent,  Fide  Title,  indenture. 
Rents  and  frovits, 

here  perception  of,  no  Disseisin,  20,  n.  [2.] 
Replevin, 

Action  of,  when  barred  by  Statute,  96,  n.  [1.] 
Replication, 

ought  to  set  forth  matter  to  avoid  the  Statute,  208, 

n.  [l.],23l,»,  [IJ 
of  fraudulent  concealment  on  the  part  of  Defendant, 

208,  n.  [-1] 
that  parties  were  beyond  Seas,  208  n.  [1.] 
to  a  Plea  of  the  Statute  of  Limitations,  not  stating^ 
return  from  beyond  seas,  held  bad  on  Demur- 
rer, 208,  ».  [1.] 
of  Process  sued  out,  &c.  208,  n.  [1.] 
of  BUI  of  Middlesex  sued  out,  and  coutinuance  by 

Alias  and  Pluriesj  232,  n.  [1.] 
of  Bill  of  Middlesex  J   and  Capias  with  ae  etiam 

clause,  232,  n.  [2.] 
of  Original  Writ  sued  out,  must  shew  it  to  have  been 

continued,  232,  n.  [3.] 
of  Judicial  Proceedings,  208,  n.  [1.] 
of  suit  brought  within  one  year  after  nonsuit^  and 
that  it  is  the  same  caose  of  action,  232,  n.  p.  j 
of  a  former  suit  wherein  Judgment  was  arrested, 

232,  n.  [l.J 
of  a   former  suit  brought  in  time,  must  be  special, 

232.  n.  ri.] 
what  insufficient,  232,  n.  [3  ]  236,  n.  [1.] 
of  suit  for  satne  demand  commenced  in  a  Court  of 
another  state,  and  discontinued  within  six  years, 
not  sufficient,  236,  w.  [1.]      " 
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II^LICATION,  cotUinuedf 

of  ackDowledgmoDt  of  debt,  when  insofficient,  2^6^, 

n.  [3.] 
most  codlteiD  aA  answer  to  the  Plea,  236,  ti.  [3.j 
i£  special,  requires  a  Rejoinder,  238,  n.  [1.] 
Return, 

from  beyond  Seas,  what  is,  175,  n.  [1.]  179,  n.  [1.] 

Statute  runs  from  that  time,  179,  n, 

AEVERSIOV, 

Actual  Ouster  of,  there  cannot  be,  20,  ».  [2.] 

Fine  levied  by  one  Tenant  in  common  oi,  does  not  qi« 

quire  actual  entry  by  the  other  to  avoid  it,  25,  n.  ^.J 
Persons  entitled  in,  cannot  enter  until  determination 

of  Particular  Estate,  10, ».  [2.j  37,n.  [1.]  41, «.  [1.] 
Review, 

stops  the  Statute  of  Limitations,  119,  n.  [1.] 
Writ  of,  when  sued,  1 19,  n.  [L] 
withib  what  thne  to  be  brought,  163,  n.  [l.J 
Rhode-island, 

Summary  of  Statutes,  of  Limitations  of,  500  to  5K) 

S- 

Sabbath, 

Limitation  of  suits  for  violation  of,  481,  49&. 
Scire  facias,  Vide  Title,  nonsuit. 

upon  a  Judgment,  not  within  the  Statute  of  Limite^^ 

tions.  83,  n.  [tj 
tfpon  Fines  of  Land  how  limited  477,  4&& 
Seisin,  Vide  Title,  indian  tribes. 

What  constitutes  it,  19,  n.  [2.] 
none,  iechnicattyy  in  aUodial  h^nds,  19,  n.  [2.j 
of  Lands  belonging  to  the  Indian  Tribes,  is  in  the  Sever- 

eiguj  362,  363. 
Set-off, 

cannot  be,  of  debt  barred  by  the  Statute,  71.  n.  [2.]  94. 

unlessj  m  the 
case  of  con- 
nected trans^ 
9iCiions,lbid. 
of  Defendant,  Acknowledgment  equally  applicable  to,  aB 
to  claim  of  Plaintiff,  1 90,  n.  [1 .] 
Sheriff,  Ft</e  Title,  Escape. 

Actions  against,  for  negligence,  wheti  Statute  of  Limita- 
tions may  be  pleaded  to,  190.  n.  Q.J 
Escape  of  person  impris6ne4  oh  civil 
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Sbx&ifF,  afiUinued, 

Process,  bow  Umited,  io  A^sw-^ 
York,  480,  486. 
other  official  Uabilit  j,  how  limited,  487. 
Slaves, 

Title  to,  when  it  accrues  from  possession,  97,  n.  [1.1  147, 

fi,[l.] 
Trover  for,  97,  n.  {I  J 
Detione  for,  96,  n.  [1.] 
Replevin  for,  96,  n.  [1.] 
South  Carolina, 

Summaryof  Statutes  of  Limitations  of,  510,  to 

613. 
SovsBKioN,  Vide  Title,  indiait  tkibes. 
Sfbculty, 

Actions  of  debt  grounded  on,  not  within  the  Statitfe  of 

Limitationa,  83,  n.  [2.]  86,  m  [2.]  &.  [3.| 

Judgment,  in  a  Justices  Court  is  in  the  natore  of,  83, 

Foreign,  if  founded  on,  not  wilhm  the  Stat*- 
utie  of  Limitations,  83,  ft.  [2.] 
Stale  demand, 

what  is,  94,  n.  [2.] 
State,  Fide  Titles,  admikaltv,  alabaka,  conwecticut,  delawajie, 

GEORGIA,  ILLINOIS,  ntDlANA,  KENTUCKY,  LOUIS- 
V  lANA,  ICAINE,  M ARYLAHD,  MASSACHUSETTS,  MIS- 
SISSIPPI, MISSOURI,  VEW*HAMPSHIRI^  NEW-JER* 
SBY,  NEW-TORE,  NORTH-CAROUNA,  OHIO,  PENN- 
SYLVANIA, RHODE*ISLAND,  SOUTH -CAROLINA, 
TENNESSEE,  VERMONT,  VIRGINIA. 

Laches  not  imputable  to,  18,  lu  [2. J 
Statute  of  Limitations  does  not  run  against,  18,  n.   [2.]  83, 

n.  [I.] 
Statutes, 

an  Limitation  bj,  10,  n.  [2.]  83,  n.  [1.]  n.  [2.] 
deemed  Speeialiies,  86,  n.  [2.] 
Actions  founded  upon,  not  barred  by  the  Statute  of  Lim^ 

itations.  86,  n.  [2.] 
Statute  qP  limitations,   Fide  Titles,  abatement,  accounts, 

acsnowledgment,  aquittauce, 
actions,  administrator,  admi- 
ralty, adverse  pobbb8si0n,  as- 
suupskt,  bansrupt,  bill  in  equi- 
ty, corporation,  death,  dedt, 

DEMAND,  DEViSEf  DISABUXTY, 
DISSEISIN,  DISSENT,  EJECTMENT, 
ENTRY,  EQUITY,  ERROR,  ESCAPE, 
EXECUTOR,  FORFEITURE,  FORMS* 
DON,  JDDGMENT,  JUSTICE'S  COURT, 
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Statutb  of  i.niiTATi0V8^  continued.) 

LAW»  LBGACTy  LIMITATIOR  OF 
SUITS,  MERCHANDIZE,  MB8NE  PROF- 
ITS, MOnOirS,  RESLIOBRCS,  RON* 
SUITy  OUSTER,  PI.RA  ARD  PLKAOIRO, 
POSSB88IOR9  PEIRCIPAL  AND  FAC- 
TOR, PROCESS,  PROMISE,  REJOIN- 
DER, RBMAINDBR,  mEPLICATION| 
RETURN,  SCIRE  FACIAS,  SET-OFF, 
SPSCIALTT,  STATE,  TIME  OF  LIMI- 
TATIONS, TORTS,  UNITED  STATES, 
USURY,  WARRANT  OF  ATTORNEY, 
WILL,  70LUNTART  ABANDONMENT* 

'  Intent  and  meaning  of,  380  to  382. 
being  in  restraint  of  Right  Binst  be  con* 

straed  strictly,  65,  n.  [1.  j 
affects  the  Remedy  and  not  the  Right,  17, 

«•  fl.]  188,  n.  [I.] 
of  the  Country  wnere  Remedy  is  soaght, 
not  where  Contract  made  ia  the  rale, 

94,  n.  [1.] 
Exceptions  in.  Courts  cannot  add  to, 

176,  n.  [1.]  179,  n.  [1.] 
Cases  of  Fraud,  not  within,  369,  370, 

374  to  378. 
direct  Trust  not  within,  86,  it* 


[1.]  369  to  374. 
Ti 


£ 


implied  Trust   wlien    withiD, 
371,  to  374. 
•does  not  affect  Executory  Devises,  69, 

does  not  run  against  the  Commonwealth. 

18,n.  p.] 

State,    18,    n. 

2.]  83, 11.  p.] 

nited  States^ 

18,  n.  [1.] 

Crown,  18,   n. 

p.].  363. 
Infants,  69,  n. 

Femes  Covert, 

69,n.[l.] 

Lunatics.  69,  n. 

Prieeners^    69, 

n.  flj 

Persons  beyond 

Seas,69,ii,  f  l.J 


'Statutb  of  ziiACtTATioNS,  conlinued. 

176,  n.  [1.7. 
179,n.l;iJ 
Persons  out  of 
the    United 
States,   d^c. 
59.  n.   [IJ 
175,      n. 
[1]  179. 
n.  [1 J 
does  not  begin  to  run  until  cause  of  ac- 
tion accrues,  63,  n.  fl.J,  B6,  n,  fij 
does  not  begin  to  run  while  right  of  Fos- 
'   session  is  suspended,  95, 
n.[2.] 
Whether  it  runs  afaiust  Dower  ?  ^utere, 

398. 
of  JVcw-Forfc,  does  not  apply  to  Actions 

of  Dower,  ut  semb.  378. 

JRevisedj  limits  actions  for 

Dower,  496. 

Action  to  avoid,  must  be  commenced 

within  one  year  after  Entry,  58,  ».  [1.1 

Agreement   to  submit    to    Arbitration 

takes  a  case  out  of,  IIB,  m.  fiJ 
suspended  by  Appeal,  119,  n.  [I.J 

mutual  agreement,  l]8,]i. 

Review,  119,  ».[!.] 
Stipulation,  119,  n.  [I  J 
where  party  is  restrained  from 
suing,  118,  n,[l.]  119, «. 

ri.] 

by  War,  as  to  Alien  Enemies, 
176,  ».J[1.]381. 
Whether  suspended  by  Injunction  ?  Qn. 

118,n.  [1.] 
Whether  a  good  plea  to  an  Action  of 
Dehty  brought  on  a  Judgment  in  a 
sister  State  ?  Qw.  83,  n.  [2.] 
when  it  bars  action  to  recover  damages 

for  Forgery,  96,  n.  pj 
of  21  Jac.  1.  c  16.,  did  not  extend  to 
8.r«ts.nB:.s.  J«foryW,  18,«.  [I.] 

whdn  Statute  runs  against,  1 1 8,  n.  F 1 1 

"SCMTY,  Ftrf«  Titles,  ASStMPSIT,  UOWD.     ' 
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Suspension, 

of  Right  of  Possession,  prevents  the  statate  fi'om  run- 
ning, 96,  n.  rs] 
of  Statute  of  Limitations,  by  War,  176,  n.  [l.J 

Whether  Injunction  proda- 


ces 


?118,  fi.  [L] 
by  Appeal,  119,  n.  fl.j 
f  Review,  119,  n.  [I.] 

mutaal  Agreement,  118, 
':;    ;,.::!^  n.  [1.] 

Stipulation,  191,  ».  [1.] 
where    party  is    restrained 
from  suing,  118,  n.  [IJ 
119, 11.  [1.] 
of  Presumption  of  Payment,  arismg  from  llapse  of 

Time,  176, ».  [1 J 

T- 

Tewawt,  Vide  Title,  joint  tenant, 

Possession  of,  is  not  adverse  to  his  Landlord,   366,  367 

369.390,391.  '         ' 

^    Conveyance  in  fee  hy,  Disseisin,  or  not,  ^iEUction.  21   n 

Attornment  of,  is  a  void  Act,  387. 

cannot  work  a  Disseisin,  387. 

an  Adverse  Possession,  387 
Tenant  in  common, 

Possession  of  one,  is  possession  of  aU    27 

».  [2.] 
without  ouster,   not  ad- 
verse to  the  others,  25, 
n.  [2.]  27,  Ik  r2.  j 
bare  perception  of  profits  by  one,  no  Ouster  of 

the  others,  27,  n.  [2.] 
if  one  hinder  the  Entry  of  his  Co-tenant,  it  is 

an  Ouster,  28,  n.  [h] 
disability  of  one  does  not  protect  others,  60 

Tenant  in  tail, 

When  Statute  of  Limitations  begins  to  run  against 

Testatoe,  Fide  Titles,  acknowledgment,  peomise. 

Tennessee, 

,    Summny  ©f  Statutes  of  Limitations  of,  513,  to  616 
The  people,  dzrc,  >         */• 

not  bound  by  Statutes  of  Limitations,  myess 

aamed,  83,  n.  [1.]  4; 

Limitation  of  suits  by,  relating  to  Real  Estate, 

476,  482. 
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The  people,  &c.,  continued, 

for  Penalties  and  Forfei- 
tares,  478, 488. 
Crimiaal  Prosecotions  b} ,  479, 496. 
Time  of  limptation,  Vide  Titles,  acgoonts,  limitation  of  tvirs, 

INJUNCTION,  PRIVILEGE,  REAL  ACTIONS, 

for  suing  writs  of  Formedon,  12,  u,  [1.1  &  [2.] 

making  entrj  into  Lands,  18^ii.  [l.J 
in  actions  of  Accoants 


Assumpsit,  85,  ».  JlJ  86,  n.  fl.l 

308,«.[1.] 
Debt,  83,  It.  ri  J  87,  n.  [1 J  88, 

n,  [l.J  94,  n.  p.] 
Detinue,  96,  n.  p.]  163,  n.  (!.] 
Case,  for  consequential  Injunes, 

96,  n. 
for  Slander,  96,  n.\ 


>6,  n.  [1.1 

II.],  r«.l 

&[3.3 


Trover,  85,  n.  [1.]  97, 

n.[1.2 
Replevin,  96,  n.  [1.] 
Trespass,  to  Lands,  1 1 1,  n.  [l.J 
personal    property, 

97,  n,  f l.J 
persons,  11 1,  ft.  [l.*] 
with  consequential  dam- 
ages, 96,  It.  [l.j 
runs  Immediately  on  an  adverse  possession,  64, 

It.  [3.] 
right  to  enter  accruing, 
10,n.  [1]  11,11.  [L]37, 
fi.  [1.]  64,  It.  [3. J 
when  against  Tenants  in  tail,  10,  n.  [Lj 
Remainder-men,  10,  it. 
ll,n.  [1. 


m,  10,  It.  [2.1 

[.]  37,11.   '1.1 

41,  II.  [l.J 


Reversioners,     Ibid. 
Tenants  in  common,  d&c.  28, 

n.[1.3 
When  it  begins  to  run  in  Trover,  97,  n.  [L] 
to  commence  new  Action  within  the  Equity 
of  the  fourth  Section,  163,  m.  h.}  468. 
when  it  begins  to  run,  no  subsequent  aiaability 

stops  it,  10,  ft.  [1.]  60,  ft. 

[l,]64,it.[a]176|ii-[l.] 

passes  over  all  fnesne 

acts,  64,  ft.  [3.] 

does  not  begin  to  run  in  cases  of  eancurrent 

disabilities  until  all  are  removed,  64|  n.  [2.] 
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Time  of  limitation,  continued. 

does  not  begin  to  ran  while  Right  of  Possession 

is  suspended;  96,  ».  [2.] 
Computation  of»  118, ».  [1.]  16S,  n.  [1.] 
TifLS,  Vide  Titl^  possbssion. 

draws  Possession  to  the  Owner,  18,  n.  [1.] 
Color  of»  what,  385,  to  405. 

essential  to  Adverse  Possession,  382  to  385. 
Forekn  Government,  not  a  legitimate  source  of,  388. 
when  it  accrues  from  Possession  of  Slaves,  97,  ti.  [1.] 
TftEBPASS,  Fide  Title,  p]U)hisb.  ^ 

when  brought  by  Possessor  of  Slaves,  97,  n.  [1.] 
To>T9, 

Actions  on  the  Case  for,  how  limited,  96,  n.  [1.] 
Acknowledgment  of,does  not  revive  right  of  action  for,  193, 

n.  [I.]  195,  fi.  [1.] 
Trover, 

in  Action  of,  Statute  runs  from  Conversion^  97,  n.  [1.] 
Trust,  Vide  Title,  will. 

direct,  not  within  the  Statute,  85,  n.  [1.]  369  to  374. 
implied,  when  within  the  Statute,  371  to  374. 
Trustee, 

cannot  avail  himself  of  the  Statute  of  Limitations,  369 

to  374. 
urge  Lapse  of  Time  against  Cestui  que  Trusty 

370. 

U. 

!Jnitei>  States, 

Statutes  of  Limitations  do  not  run  against,  18,n.  [2.J 
Courts  of  Admiralty  of,  not  bound  by  Statutes  of 

Limitations,  94,  n.  [2.j 
but  will  not  entertain 
suits  upon  stale  de- 
mands, 94,  n.  [2.] 
Summary  of  Acts  of  Limitations  of,  520  to  527. 
(Jrexecuted  process,  Vide  Title,  process. 
Usury, 

Act  for  preventing,  contains  no  Limitation  of  Suit  by  party 

aggrieved,  96,  ».  [1.] 
Prosecution  for  violations  of,  how  lim- 
ited, 480,  481. 
Suits  for,  by  party  aggrieved,  limited  by  Revised  Statutes  of 

New-York,  496, 

V. 

V'ERUONT, 

special  Acts  of  Fjimitations  of,  decisions  upon,  446 
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Vekmont,  amiinved. 

Sammaryof  Stttutes  of  LimitaUoDS  of,  515  to  517. 

Virginia, 

special  Acts  of  LimitatioDS  of,  decisions  upon,  446,  447. 
Sammary  of  Statutes  of  LimitatioDS  of,  517  to  520. 

Voluntary  abandohmevt, 

of  suit,  ID  case  of,  no   action  could,  at 

GommOD  Law  be    renewed  by 

journey's  Accounts,  158,  it. 

excludes  the  party  ironi    tho 

Equity  of  the  exceptions  to 

the  Statute,  166,  ».  [ij 

by^  Executor   of  Ass^piee  of 

Bankrupt,  166,  n.  [1.] 

Void  act, 

cannot  work  an  adverse  possession,  386. 

can  acquire  na  validity  from  acquiescence  for  any  length 

of  time,  390. 

Void  deed, 

is  incapable  of  confirmation,  386. 
cannot  be  the  foundation  of  title,  373, 387. 
Possession  under,  will  not  be  protected  under  the  Stat- 
ute of  Limitations,  385,  386,  388,  390. 

W. 

Warrant  OP  attornev, 

not  a  Specialty,  which  takes  a  case  out  of 
the  Statute  of  Limitations,  BS^  n,  [S.J^ 

War,  .     _, 

Statute  of  Limitations  suspended  by,  as  to  Alien  Enemies, 

175,  n.  [1.]  381. 

Acknowledgment  by,  when  sufficient  to  take  a  Case  out  of 
the  Statute  of  Limitations,  in  an  action  against  Hus- 
band, 190,  n.  [2.]201,n.  [1.] 

Will, 

Clause  in,  directing  the  payment  of  just  debts,  does  not  re- 
vive a  debt  barred  by  the  Statute  of  Limitations,  191,  it. 

Trust  created  by,  for  payment  of  debts,  whether  it  revives 
debts  barred  by  the  Statute  1     Qu.  Ibid.  190^  ».  [^] 
Writ  original.  Vide  Titles,  esplees,  real  actions. 


't 


I 
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